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CASES  AT  LAW, 


ARGUED  AND  DETERMINED 


IN 


THE  COMT  OF  APPEALS, 


AT 


COLUMBIA,  S.  CAROLINA, 

NOVEMBER  AND  DECEMBER  TERM,  1852. 


JUDGES  present; 


Hon.  John  B.  O'Neall, 
"    David  L.  Wardlaw, 


Hon.  Joseph  N.  Whitner. 


Hon.  Edward  Frost, 
"    Thomas  J.  Withers, 


James  K.  Means  and  others  vs.  Henry  Means  and  others. 

A  third  rerdiot  against  the  validity  of  a  will  set  aside  and  new  trial  ordered,  because  the 
verdict  was  wholly  unsupported  by  the  eyidence. 

Before  Frost,  J.,  at  Union,  Spring  Term,  1852. 

Every  thing  necessary  to  a  full  understanding  of  this  case,  is 
stated  in  the  opinion  delivered  in  the  Court  of  Appeals. 

BobOj  Dawkins,  for  the  motion. 
TTumison,  Herndon,  contra. 

*  Hon.  JosiAH  J.  Evans  was  elected  United  States  Senator,  and  resigned  during  the 
Term.  Hon.  Thomas  W.  Glovbr  was  elected  in  his  place.  Judge  Evans  sat  a  few  days 
at  the  oommezkoement  and  Judge  Oloybr  a  few  days  at  the  close  of  the  Term. 

1 


APPEALS  AT  LAW. 


Means  vs.  Means. 


The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  James  Means,  the  testator,  died  in  November, 
1847,  aged,  it  was  supposed,  about  eighty-one  years.  He  had 
been  twice  married ;  and  left,  surviving  him,  his  widow,  Isabella 
Means  ;  two  sons,  James  and  Samuel,  and  two  daughters,  Ra- 
chael  Blair  and  Sarah  Patton,  and  Sarah  and  Moses  Mefree? 
children  of  Jane,  who  died  before  the  testator,  the  issue  of  the 
first  marriage ;  and  four  sons,  Harvey,  William,  Henry  and 
Albert,  and  three  daughters,  Dorcas  Gordon,  Minerva  Foster 
and  Isabella  Brandon,  children  of  the  last  marriage. 

In  January,  1839,  the  testator  went,  alone,  to  the  office  of  his 
attorney,  Thomas  N.  Dawkins,  Esq.,  to  have  his  will  drawn. 
Mr.  Dawkins  prepared  it  from  the  testator's  instructions,  when 
they  only  were  present.  The  will,  when  prepared,  was  read 
over  to  the  testator.  Mr.  Dawkins  had  no  doubt  that  the  testa- 
tor was  fully  competent  to  make  the  will,  and  perfectly  under- 
stood its  provisions.  It  bore  date  and  was  executed  the  23d 
day  of  January,*  1839.  Dr.  Gage  and  Columbus  Gage,  with 
Mr.  Dawkins,  were  the  attesting  witnesses.  Dr.  Gage  had 
known  the  testator  long,  and  thought  him  perfectly  competent 
to  make  a  will  or  do  any  ordinary  business.  He  had  never  had 
any  dealings  with  the  testator,  nor  seen  him  make  any  calcula- 
tions. He  saw  the  testator  frequently;  had  no  conversation 
with  him  the  day  the  will  was  executed.  He  took  it  for  grant- 
ed, the  testator's  mind  was  as  good  as  ever.  He  did  not  dis- 
cover the  slightest  deficiency  of  understanding.  The  testator 
signed  the  will  with  a  trembling  hand,  as  any  old  man  would 
do.  Columbus  Gage  subscribed  the  will,  with  the  other  wit- 
nesses, in  the  presence  of  the  testator.  He  had  no  conversation 
with  the  testator ;  knew  nothing  of  his  capacity ;  saw  nothing 
to  make  him  doubt  it. 

By  the  will,  the  testator  gave  to  his  widow,  for  life,  the  use 
of  the  dwelling  house  and  outhouses  on  the  plantation,  devised 
to  his  sons,  Henry  and  Albert,  in  which  the  testator,  with  his 
widow  and  the  two  devisees,  had  long  lived,  and  where  he  died. 
A  legacy  of  $2,000  and  some  articles  of  furniture,  were  also 
1* 
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Golambia,  Norember  and  Deoember,  1852. 


given  to  his  widow.  To  Henry  and  Albert,  who  were  appoint- 
ed executors,  was  devised  the  plantation  on  which  the  testator 
lived  at  the  time  of  his  death,  subject  to  the  use  of  the  dwelling 
house  and  outhouses  by  his  widow,  during  her  life.  This  tract 
contained  1,400  acres,  and  was  valued  at  from  eight  to  ten 
dollars  an  acre.  The  testator's  sons,  James,  Samuel  and  Wil- 
liam, were  declared,  by  the  will,  to  have  been  advanced  by  the 
testator  '^  as  much  as  I  can,  to  make  my  other  children  equal 
to  them  ;  and  therefore,"  nothing  more  is  given  to  them.  To 
the  children  of  Jane  Mefree,  legacies  of  $200  and  $300  are 
given.  All  the  residue  is  directed  to  be  sold  and  equally  di- 
vided between  the  testator's  six  remaining  children,  viz  :  Ra- 
chael  Means,  since  intermarried  with  Blair,  and  Sarah  Patton, 
children  of  the  first  marriage,  and  Harvey  Means,  Dorcas  Gor- 
don, Minerva  Foster  and  Isabella  Brandon,  children  of  the  last 
marriage.  The  testator  directed  that  Harvey  should  account 
for  $1,800,  Sarah  Patton  for  $1,300,  and  Minerva  Gordon  for 
$1,600,  advanced  to  them  respectively. 

On  the  10th  January,  1846,  the  testator  again  went,  alone,  to 
the  office  of  Mr.  Dawkins,  when  a  codicil  was  drawn.  The 
testator  explained  his  purpose  and  gave  a  written  statement  to 
Mr.  Dawkins,  containing  the  amount  of  the  advancements  set 
down  to  each  child.  Mr,  Dawkins  thought  it  better  that  the 
particulars,  making  the  sum  of  each  advancement,'  should  be 
mentioned.  The  testator  could  not  remember  the  names  of  the 
negroes,  and  requested  Mr.  Dawkins  to  go  with  him  to  his  wife, 
who  was  then  at  the  house  of  Mrs.  Brandon,  her  daughter,  in 
the  village.  They,  went  and  got  what  was  required,  and  re- 
turned to  the  office  of  Mr.  Dawkins.  The  codicil  was  then 
drawn  by  Mr.  Dawkins,  who  read  it  over  to  the  testator ;  and 
it  was  executed  in  the  presence  of  witnesses,  called  in  to  attest 
it.  Mr.  Dawlcina  testified  that  the  testator  was,  then,  more 
feeble  and  decayed  than  he  was  at  the  date  of  the  will,  but  was 
still  competent  to  understand  what  he  did.  B,  Johnson^  one  of 
the  attesting  witnesses,  said  that,  at  the  time  of  the  execution  of 
the  codicil,  the  testator's  mind  was  not  as  bright  as  it  had  been. 
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Means  vs.  Means. 


He  remained  some  time  after  the  other  witnesses  had  retired, 
and  conversed  with  the  testator.  He  was  satisfied  the  testator 
was  competent.  The  testator  managed  his  dealings  well.  The 
witness  had  been  at  the  testator's  frequently,  and  always  dealt 
with  him.  He  bought,  from  the  testator,  beef,  bacon,  corn,  etc. 
He  never  saw  the  testator  make  figures,  but  he  always  told  the 
witness  what  was  due.  The  day  the  codicil  was  executed,  the 
testator  conversed  sensibly  for  one  of  his  age.  He  said  he  had 
given  off  some  property,  and  he  wished  to  make  some  addition 
to  his  will.  Henry  O.  Dunn,  another  attesting  witness,  had 
known  the  testator  some  time,  and  thought  him  competent.  At 
the  execution  of  the  codicil,  the  testator  was  weak,  but  sensible, 
and  knew  what  he  was  about.  William  J.  Kenan,  the  other 
attesting  witness,  was  called,  attested  the  codicil,  and  went  out. 
He  formed  no  opinion  respecting  the  competency  of  the  testator ; 
saw  nothing  to  make  him  doubt  it. 

By  the  codicil,  no  alteration  was  made  of  the  will.  Only  the 
advancements  were  declared  which  the  testator  had,  after  the 
making  of  the  will,  given  to  his  several  children. 

The  value  of  the  plantation  of  James,  at  the  death  of  the  tes- 
tator, was  $4,900.  James  had  made  no  valuable  improvements 
on  it.  This,  with  $1,300  in  cash,  made  the  amount  of  his 
advancement  $6,200.  Samuel  had  studied  medicine,  and 
the  testator  (barged  the  expense  of  his  education,  as  an  ad- 
vancement to  him.  This,  with  a  plantation  and  a  negro,  con- 
stituted the  advancement  of  Samuel.  The  property  advanced 
to  William,  consisted  of  a  plantation  and  crop,  which  he  sold 
for  $2,750,  $500  in  cash,  and  a  negro.  If  the  negro  be  esti- 
mated at  $500,  William's  advancement  amounted  to  $3,750. 
Besides  the  legacies  to  his  grand-children,  the  Mefrees,  ($500,) 
the  testator  had  given  to  their  mother  a  negro  woman  and  her 
child,  when  she  was  married  in  1828.  These  had  increased  to 
four.  Two  of  them  had  been  sold  by  James  Means,  their  guar- 
dian, for  $1,200,  and  each  of  the  Mefrees  retained  one.  Their 
father  died  in  1837,  and  they  received  four  or  five  hundred  dol- 
lars from  his  estate.    The  aggregate  of  their  property  was 
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$2,200  in  money ;  and  two  negroes.  After  the  death  of  their 
mother,  the  Mefrees,  then  two  and  four  years  of  age,  were  taken 
home  by  the  testator  and  lived  with  him,  until  they  were  old 
enough  to  go  to  school.  Their  negroes  were  hired  out  by  their 
guardian.  The  value  of  the  plantation  devised  to  Henry  and 
Albert,  if  appraised  at  $9  per  acre,  would  be  $12,609 ;  and  the 
share  of  each,  $6,300,  without  any  abatement  for  the  life  estate 
of  the  widow  in  the  dwelling  and  outhouses.  If  to  this  amount 
is  added  the  value  of  a  negro  given  to  each,  (assuming  that  to 
be  $500,)  the  share  of  each  of  them  would  amount  to  $6,800. 
The  residuary  share  of  each  of  the  other  children,  if  stated  ac- 
cording to  the  evidence  produced  at  the  trial,  would  amount  to 
$5,190.  By  the  same  evidence,  if  the  will  is  set  aside  and  the 
testator's  estate  distributed  according  to  the  Intestate's  Act,  the 
widow's  third  would  be  more  than  $10,000,  and  the  distributive 
share  of  each  of  the  children  about  $3,900 ;  and  the  aggregate 
of  the  property  given  to  the  widow  and  her  children,  by  the 
will,  would  be  less  than  the  aggregate  sum  of  their  distributive 
shares.  It  was  admitted,  however,  in  the  course  of  the  argu- 
ment, by  the  counsel  on  both  sides,  that  a  statement  of  the  rela- 
tive amounts  which  the  widow  and  her  children  would  receive 
under  the  will,  compared  with  what  they  would  receive  in  case 
of  intestacy,  made  according  to  the  evidence  produced,  would 
exhibit  an  interest  against  the  will,  greater  than  the  facts  would 
warrant.  But  even  according  to  the  statement  of  the  counsel  for 
the  appellees,  then  made,  it  appeared  that  the  widow  and  her 
children  would  receive  about  the  same  amount,  whether  the  will 
was  established  or  set  aside  ;  while  it  is  manifest,  by  any  state- 
ment, that  the  widow  will  take  less  by  the  will,  than  if  the  tes- 
tator had  died  intestate. 

James  became  of  age  in  1816,  and  managed  the  plantation 
affairs  for  his  father  until  1827,  according  to  one  witness ;  Ra- 
chael  Blair  said,  about  seven  years.  William  managed  from  the 
time  Samuel  left,  until  1836 ;  and  Henry  and  Albert  from  1836, 
until  their  father's  death  in  1847.  It  did  not  appear  that  the 
two  first  received  any  compensation  for  their  services.    Before 
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1846,  Henry  and  Albert  received  one-fifth  of  the  cotton  crop, 
which  was  variously  stated  to  be  from  thirty  to  fifty  bales.  In 
1846,  the  testator  agreed  to  allow  them  one-fifth  of  the  whole 
produce  of  the  plantation. 

James  and  Samuel  Means,  and  the  infant  children  of  Jane 
Mefree,  contest  the  will,  and  are  the  appellees  in  this  Court. 
Rachael  Blair  is  not  a  party  to  the  cause,  but  appeared  as  a  wit- 
ness for  the  appellees,  on  her  statement,  which  was  admitted, 
that  she  would  get  more  if  the  will  was  established  than  if  it 
was  set  aside.  William  Means  is  satisfied  with  the  will,  and 
the  other  distributees  do  not  oppose  the  probate.  Henry  and 
Albert  propound  the  will. 

The  allegations  against  the  probate  of  the  will  are,  first,  that 
the  testator  did  not  possess  sufficient  memory  and  und<^rstanding 
to  make  a  will ;  and,  secondly,  if  the  testator  did  possess  suffi- 
cient capacity  to  make  a  will,  that  which  is  propounded  was 
procured  and  efiected  by  the  undue  influence  and  coercion  of 
Isabella  Means  and  of  her  sons  Henry  and  Albert. 

There  have  been  three  trials  of  this  case,  which  have  resulted 
in  three  verdicts  against  the  will.  A  great  mass  of  testimony 
has  been  accumulated,  which  it  would  be  impossible,  within 
any  reasonable  limits  of  an  opinion,  to  review  and  examine  in 
detail.  It  is  intended  only  to  advert  to  the  principal  facts  and 
circumstances  offered  in  evidence  in  support  of  the  allegations 
against  the  will. 

Before  detailing  the  evidence  in  support  of  the  first  allega- 
tion, I  will  observe  that,  by  law,  every  man  is  presumed  to  pos- 
sess sufficient  intelligence  for  the  conduct  of  his  afiairs,  and  for 
the  disposal  of  his  property,  by  barter,  sale  or  gift ;  and  if  a  will 
is  impeached  on  account  of  the  alleged  incapacity  of  the  testa- 
tor, it  will  be  incumbent  on  the  party  impeaching  it,  to  estab- 
lish the  incapacity  by  the  clearest  and  most  satisfactory  proofs. 
1  Jarm.  on  Wills,  17. 

John  Oall — "Moved  into  the  neighborhood  of  the  testator  in 
1836 ;  after  which  time,  the  testator  never  transacted  his  own 
business."    This  statement  is  contradicted  by  the  whole  current 
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of  the  testimony.  In  speaking  of  his  property,  "the  testator 
said  he  would  divide  equally  among  his  children."  John  Wright 
kept  a  store  in  the  neighborhood  of  the  testator,  and  knew  him 
since  1823.  He  testified,  that  the  testator  "was  of  a  dull  mind 
in  most  matters."  He  means,  the  testator  could  not  comprehend 
the  value  of  his  estate.  "  That  the  testator's  property  was  scat- 
tered, would  increase,  the  difficulty  with  some  men.  He  would 
not  think,  from  what  he  saw,  that  the  testator  had  capacity  to 
understand  the  provisions  of  his  will.  The  testator  seemed  not 
to  have  confidence  in  his  own  judgment ;  rarely  did  much  with- 
out assistance."  That  the  testator  could  comprehend  the  dis- 
position of  his  property,  is  proved  by  the  fact,  that  he  went  alone 
to  his  attorney,  and  gave  instructions  for  drawing  the  will.  It 
was  very  easy  to  understand  the  devise  of  the  plantation  to 
Henry  and  Albert,  and  of  the  residue  equally.  The  testator  did 
know  what  advancements  he  had  then  made ;  for  they  are  cor- 
rectly stated  in  the  will.  His  property  was  not  then  "  scat- 
tered." The  principal  advancements  were  made  after  the  will 
was  executed.  It  was  proved  that  James  had  recived  his  full 
share,  as  stated  in  the  will ;  William  was  satisfied  with  the 
will.  No  evidence  was  oflfered  to  show  that  Samuel  had  not 
been  advanced  in  his  education  and  the  property  given  to  him, 
as  much  as  a  child's  share.  The  testator  frequently  asked  this 
witness  "to  make  calculations  for  him."  That  furnishes  no 
evidence  of  testamentary  incapacity.  To  be  able  to  cipher,  is 
not  a  qualification  necessary  to  the  making  of  a  will.  It  would 
limit  testamentary  capacity  to  a  comparatively  small  number, 
if  all  who  cannot  calculate  the  interest  on  a  note,  or  make  other 
simple  calculations,  were  incompetent  to  make  a  will ;  especially 
if  women  were  included  in  the  rule.  To  show  that  ciphering 
is  not  indispensable  to  the  transaction  of  business,  the  testator 
was  a  money  lender  to  a  large  amount.  In  1844,  five  years  af- 
ter the  execution  of  his  will,  it  was  proved  that  the  notes  which 
he  held  amounted  to  near  ^5,000.  There  was  no  proof  that  he 
lost  anything  by  imprudent  loans,  or  by  any  neglect  in  collect- 
ing the  interest  or  the  principal.    The  testator  was  the  treasurer 
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of  a  fund,  contributed  by  a  religious  society,  for  some  purpose, 
connected  with  a  grave-yard  ;  ahd  he  was  directed  to  put  out, 
at  interest,  a  balance  which  remained.  This  fund  he  continued 
to  lend  out  until  his  death  ;  after  which^  it  was  paid  over  to  the 
congregation.  By  this  trust,  the  membei^  of  the  society  derti- 
fied  to  his  capacity  for  business.  **The  testator  often  asked  the 
witness  concerning  persons,  living  near  by,  *Who  is  that?'"  It 
is  not  surprising,  that  an  old  man,  who  was  withdrawn  from  the 
active  scenes  of  life,  should  be  less  familiar  than  a  store-keeper 
with  the  persons  of  his  neighbors.  While  this  witness  testified 
against  the  testamentary  capacity  of  the  testator,  he  said  the 
testator  was  a  commissioner  of  the  free  schools  ;  had  been  ap- 
pointed, four  or  five  years  before  his  death,  by  the  Court  of 
Equity,  a  commissioner  to  value  lands ;  and  had  acted  with  the 
witness  in  the  appraisement  of  several  estates  ;  was  possessed 
of  a  good  property,  which  he  had  made  ;  had  sold  one  negro 
and  bought  one  and  a  horse,  within  a  few  years  before  his  death ; 
and  to  complete  the  inconsistency  of  his  testimony,  he  deposed 
that  "Ae  would  not  have  hesitated  to  trade  with  the  testator  for 
his  whole  estate;  because  he  knew  the  testator  to  be  a  careful 
and  prudent  manP  A  treaty  for  the  sale  of  the  whole  of  the 
testator's  estate  required  memory  and  understanding  much  great- 
er than  was  necessary  to  dispose  of  it,  by  gift.  Besides  a  clear 
comprehension  of  every  particular  of  the  estate  and  of  the  ag- 
gregate, a  treaty  for  sale  would  require  a  valuation  of  every  par- 
ticular, and  the  addition  of  the  particular  values  into  a  sum 
total,  A  less  degree  of  capacity  is  required,  by  law,  to  make  a 
will  than  to  make  a  contract ;  so,  that  a  will  may  be  supported, 
when  a  contract  would  be  set  aside.  In  Kindleside  vs.  Kin- 
dleside^  2  VhiW.  449,  Sir  John  Nichol  says,  "  the  Court  relies 
little  on  the  opinion  of  witnesses ;  but  looks  to  the  grounds  on 
which  the  opinion  is  founded ;  and  is  guided  in  its  judgment  by 
facts  proved  and  by  acts  done,  rather  than  by  the  judgment  of 
others."  The  testimony  of  Wright  exhibits  the  danger  of  rely- 
ing on  the  opinions  of  witnesses  respecting  testamentary  capa- 
city.   In  most  instances,  the  opinion  of  a  witness  is  only  a 
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reflection  of  his  bias  in  favor  of  one  of  the  parties.  In  giving 
his  opinion,  the  witness  may  safely  indulge  his  partiality.  There 
can  be  no  imputation,  nor  conviction  of  perjury  for  a  false  opin- 
ion. Very  few  witnesses,  who  are  interrogated  on  the  subject, 
know  what  degree  of  capacity  is  necessary  for  the  making  of  a 
will.  Some  may  suppose  the  highest  degree  of  intelligence  is 
demanded ;  while  others  may  think  the  least  degree  is  sufficient. 
The  standard  by  which  many  will  answer,  is  adopted  with  ref- 
erence to  a  decision  of  the  case  in  conformity  with  their  wishes. 
This  may  be  done,  not  dishonestly,  but  unconsciously.  Nothing 
is  intended,  in  these  remarks,  personal  to  the  witness.  I  have 
no  reason  to  believe  he  did  not  express  his  honest  conviction. 
Benjamin  Arrowwood  said  that, ''  once,  talking  about  Fair's  will, 
the  testator  said  he  wanted  no  such  doings  about  his  estate. 
The  witness  said,  perhaps,  you  have  made  a  will.  The  testa- 
tor said,  '  No  ;  the  law  makes  a  better  will  than  I  could.  My 
feeling  is.  to  make  all  my  children  equal.'  The  witness  said, 
'You  know,  it  is  given  out,  in  the  neighborhood,  that  you  keep 
an  account  of  what  you  have  given  to  each  child.'  The  testa- 
tor said,  *  No ;  I  leave  each  to  do  that  for  himself.' "  The  witness 
never  saw  the  testator  make  a  calculation.  He  refused  to  re- 
ceive payment  of  a  note  from  the  witness  until  Foster  had  cal- 
culated the  interest.  James  Thompson  quarrelled  with  the 
testator  in  1837.  The  testator  was  not  then  competent  to  dis- 
pose of  his  property.  The  testator  could  not  make  calculations. 
He  could  make  trades,  and  trade  well.  Dr,  Morris  Moore^ 
The  testator  could  not  make  a  statement  of  the  grave-yard 
fund,  and  got  another  to  make  it.  The  witness  went  one  day 
to  the  testator's  house,  who  was  sneezing  violently,  for  half  an 
hour ;  and  when  the  fit  was  passed,  he  neither  cursed,  nor 
prayed.  ^'From  this,  the  witness  inferred  the  testator  was  of  a 
dull  and  phlegmatic  mind."  The  testator  complained  to  the 
witness,  that  he  could  not  satisfy  all  his  children ;  and  said  he 
was,  at  times,  sorry  he  had  anything  to  leave.  The  witness 
said,  "Don't  be  troubled ;  do  justice.  I  suppose  you  wish  to  do 
equally  by  all."    The  testator  said,  'Yes  f  and  that  James  and 
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Samuel  had  got  their  shares."  The  witness  advised  the  testator 
to  give  some  property  to  Rachael.  The  testator  said  he  could 
not ;  because  she  could  not  keep  it  at  his  house,  where  Rachael 
then  lived.  Two  or  three  weeks  after  this,  the  witness  went  to 
the  testator's  house  and  told  him,  that  money  might  be  given  to 
Rachael,  so  that  she  might  have  the  interest.  The  testator 
seemed  not  to  recollect  the  former  conversation,  and  said,  ^'Oh, 
I  have  given  her  some  money,"  meaning  pocket  money.  The 
testator  seemed  not  then  inclined  to  talk  about  his  affairs.  This 
satisfactorily  explains  the  testator's  seeming  forgetfulness.  The 
witness  said,  '<he  had  no  idea,  that  the  testator,  could  compre- 
hend the  disposition  of  his  property.  He  did  not  think  the  tes- 
tator could  divide  what  he  had  left,"  Yet,  he  described  the 
testator  as  "  of  moderate  capacity ;"  had  bought  com  from  him 
and  paid  for  it ;  the  testator  did  buy  and  sell  negroes ;  and  the 
witness  ^^  would  have  bought  anything  from  the  testator  which 
he  would  have  traded?^  Charles  Cunningham — The  testator 
told  the  witness,  three  times,  that  he  had  his  "business  fixed ;" 
that  is,  his  will  made.  He  spoke  of  paying  Dawkins.  "  He 
reckoned  his  business  was  fixed  now,  so  it  would  do."  After- 
wards the  testator  said,  "  I  don't  think  James  K.  and  Samuel 
will  get  any  more."  The  witness  said,  "They  have  not  got 
much  yet."  The  testator  replied, "  Oh,  yes ;  I  have  given  them 
money,  a  heap.  Agin  the  rest  are  made  equal  to  them,  there 
won't  be  anything  left."  "As  to  his  will,  the  witness  did  not 
think  the  testator  was  scholar  enough  to  have  figured  it  up. 
The  property  was  given  off  and  scattered.  The  testator  had 
not  mind  enough."  Yet,  the  witness  described  the  testator,  as 
seventy-three  or  four  years  of  age,  when  he  died,  which  would 
make  him  about  sixty-four  or  sixty-five  years  old,  at  the  date  of 
the  will — and  not  much  beyond  that  age  at  the  date  of  the  con- 
versations which  the  witness  narrated.  He  also  said,  "The  tes- 
tator was  not  one  of  our  smart  men ;"  that  "he,  the  witness, 
was  not  able  to  make  a  will ;  thinks  his  mind  stronger  than  the 
testator's.  He  could  not  make  a  will  of  the  testator's  property." 
This  witness  does  not  state  a  single  fact  by  which  the  correct- 
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ness  of  his  opinion,  respecting  the  testator's  capacity,  may  be 
tried.    If  his  confession,  that  he  had  not  capacity  to  make  a 
will,  be  taken  against  him,  he  is  of  too  feeble  understanding  to 
form  an  opinion  of  the  testator's  capacity.    He  says  the  testator 
made  a  good  estate ;  admits  he  was  a  stout,  healthy  man  of  his 
age  ;  and  mentions  no  mental  disorder  nor  debility  by  which 
his  mental  faculties  were  impaired.    It  is  not  credible,  that  the 
intelligence  which  is  sufficient  to  make  a  fortune,  is  unequal  to 
the  disposition  of  it.    It  is  impossible  to  conjecture,  by  what 
standard  of  testamentary  capacity  the  witness  formed  his  opin- 
ion.   It  would  seem,  that  he  thoughtnone  but  ''one  of  our  smart 
men"  was  capable  of  making  a  will.     William  Irammel  tes- 
tified that,  in  1839,  after  having  been  at  the  Court  House,  the 
testator  said,  '  We  have  been  at  the  Court  House,  making  a  sort 
of  a  will.'    The  testator  often  told  him,  that  'he  allowed  the 
land  for  the  boys,  (Henry  and  Albert)  but  he  did  not  know  what 
good  so  much  land  would  do  them,  without  anybody  to  work 
it.'    He  said  'he  allowed  Samuel  had  his  share ;  that  money 
was  spent  in  his  larnin?    Samuel  was  educated  for  a  Doctor, 
but  did  not  practice.    James,  the  testator  said,  was  the  best 
child  he  ever  had;  managed  best.  William  was  contrary.  When 
the  testator  gave  up  James's  note  to  him,  (being  for  the  $1,000, 
charged  as  an  advancement)  he  said,  'I  reckon  James  and  his 
wife  will  now  let  me  alone,  as  long  as  I  live ;  if  anything  more 
were  coming,  he  will  get  his  part  at  my  death.'     Rachael  Blair 
is  the  daughter  of  the  testator.     Since  his  death,  she  has  lived 
with  James  K.  Means.    She  will  not  receive  as  much,  if  the 
will  is  set  aside,  as  if  it  stands.     "In  1827  or  8,  her  father  was 
very  low,  and  her  cousin,  Harvey  Means,  came  to  make  his 
will.    Harvey  proposed  it.    Her  father  said  he  would  think  of 
it.    Harvey  returned.    The  testator  said  he  did  not  know  how 
to  make  an  equal  division  of  his  property ;  that  the  law  would 
make  a  better  will  than  he  could  make.    Before  Harvey  came 
back,  mother  said,  the  old  man  did  not  know  how  to  make  a 
will.    When  Harvey  came  back,  mother  had  a  paper,  dividing 
the  negroes.    Harvey  said  he  would  have  nothing  to  do  with 
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it,  if  it  was  to  be  done  that  way.  We  talked,  that  mother  bad 
taken  the  best  part  for  herself  and  her  own  children."  Rachael 
Means  and  Harvey  must  have  thought  the  testator  competent 
to  make  a  will  when  they  proposed  it  to  him.  What  was  said 
by  the  testator,  and  by  his  wife,  about  his  inability  to  make  a 
will,  is  contradicted  by  the  testimony  of  this  same  witness, 
when  she  said,  ''the  testator  was  in  bed  when  Harvey  came  to 
make  the  will,  and  very  low.  All  the  neighbors  thought  that 
he  ought  to  make  a  will.  All  thought  that  he  could,  then,  make 
a  good  will."  The  testator  had  been  stout,  but  failed  much  in 
the  last  ten  or  fifteen  years  of  his  life.  He  complained  much 
before  1844,  but  rode  about  to  the  last.  He  had  several  spells 
of  fever.  "Has  heard  mother  say  that  James  K.  and  Samuel 
had  got  their  share ;  and  father  would  reply,  '  that  is  your  no- 
tion.' "  The  testator  had  told  other  persons,  that  James  K.  and 
Samuel  had  got  their  shares.  His  reply  to  his  wife  does  not 
import  his  dissent  from  her  statement;  and  could,  therefore, 
have  been  intended  only  as  a  reproof  to  her  for  interfering  with 
the  subject.  It  is  apparent,  from  all  the  testimony,'  that  the  tes- 
tator's will  and  the  disposition  of  his  property  was  a  subject  of 
irritation  in  the  family  and  of  distress  to  him.  The  witness 
"  has  never  heard  the  testator  say  James  K.  and  Samuel  had 
got  their  share."  This  is  explained  by  what  has  already  been 
said  and  by  her  own  statement,  that  "  she  never  spoke  to  the 
testator  about  his  will.  She  had  heard  he  had  one ;  but  did 
not  know  it  till  mother  told  her  in  1845."  *'  The  fall  before  the 
codicil,  mother  told  her  that  the  testator  had  made  a  just  will ; 
one  that  all  would  be  satisfied  with,  that  were  satisfied  with 
just  things."  ''About  the  time  of  Mrs.  Brandon's  marriage, 
father  said  he  wanted  his  business  fixed.  He  did  not  know 
what  he  had  given  to  each.  He  wanted  each  to  have  an  equal 
part ;  seemed  much  distressed.  The  witness  proposed  that  her 
father  should  fix  it  while  he  lived  ;  and  that  each  should  give 
in  what  had  been  given  off.  Mother  said,  father  did  not  want 
to  give  ojSf  any  more  negroes.  The  witness  proposed  that  the 
testator  should  give  money.    Mother  said,  no  money  should 
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go."  "  The  testator  did  not  recollect  what  he  had  given.  Moth- 
er told  him,  neither  of  them  could  calculate  with  figures."  The 
time  of  Mrs.  Brandon's  marriage  was  not  mentioned  by  any 
witness.  It  was  in  1846,  (according  to  Wright)  that  testator 
gave  off  much  of  his  property.  The  '^  fixing  of  his  business," 
of  which  the  witness  speaks,  must  refer  to  the  making  of  the 
codicil,  in  which  the  greater  part  of  the  advancements  are 
chained.  At  that  time,  they  exceeded  $12,000,  in  negroes  and 
cash ;  and  were  made  at  different  times  and  in  various  amounts. 
The  testator's  inability  to  recollect  so  many  details,  does  not 
show  a  defect  of  memory  and  understanding,  such  as  would 
disable  him  from  making  a  will.  In  such  a  case,  the  law  per- 
mits an  educated  man  to  aid  his  memory  by  written  memoranda. 
The  testator  might  equally  aid  his  memory  by  the  recollection 
of  his  wife  and  children,  without  any  impeachment  of  his  ca- 
pacity. It  was  only  important,  that  the  several  advancements 
should  be  correctly  stated ;  and  that  was  done.  But  the  will, 
made  seven  years  before  this  time,  and  not  the  codicil,  is  the 
subject  of  contest.  The  appellees  are  not  interested  to  dispute 
the  codicil. 

I  have,  thus,  collated  and  reviewed  the  testimony  by  which 
the  appellees  attempt  to  support  the  allegation  of  the  testator's 
incapacity.  It  is  uncertain,  whether  the  opinions  of  the  wit- 
nesses respecting  the  testator's  incapacity  were  formed  before 
the  making  of  the  will ;  and  the  same  uncertainty  exists  as  to 
the  time  when  the  incidents  occurred,  from  which  their  opinions 
were  formed. .  It  has  been  shown,  that  no  reliance  should  be 
placed  on  opinions,  when  the  facts  are  not  stated  by  which  the 
opinions  may  be  tried.  It  has  also  been  shown,  how  inconsis- 
tency, and  ignorance  or  misapprehension  of  what  constitutes 
testamentary  capacity,  characterize  the  opinions  of  the  wit- 
nesses ;  and,  in  some  instances,  how  frivolous  and  inconclusive 
are  the  facts  and  incidents  which  they  mention,  in  support  of 
their  opinions.  Every  witness  relies  on  the  fact,  that  the  tes- 
tator could  not  cipher,  nor  add  up  or  divide,  in  figures,  the  value 
of  his  estate,  as  proof  of  incapacity.    Against  the  opinions  of 
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witnesses,  that  he  could  not  comprehend  the  distribution  he  had 
made  of  his  property,  is  opposed  conclusive  proof  that  he  did, 
from  the  fact,  that  he  gave  instructions  for  the  will,  without  any 
assistance,  and  that  the  whole  property  is  disposed  of,  by  the 
will,  without  the  least  confusion,  and,  in  a  manner,  consistent 
with  the  intentions  of  the  testator,  frequently  declared  before 
and  after  it  was  made. 

Before  I  proceed  to  collate  the  testimony  for  the  appellants,  I 
will  try  the  competency  of  the  testator  to  make  his  will  by  the 
evidence  of  capacity  which  is  afforded  by  the  provisions  of  the 
will,  itself.  If  it  is  questioned,  whether  a  man  can  do  a  certain 
act,  all  opinions  against  his  capability  are  falsified  by  proof  that 
he  has  done  the  act.  This  is  the  conclusion  of  common  sense, 
and  it  is  equally  a  conclusion  of  law.  In  Cariwright  vs.  Cart- 
wright,  I  Phill.  90,  a  lunatic,  whose  hands  were  untied  to  grat- 
ify her  clamorous  and  violent  desire  to  make  a  will,  did  write 
it,  with  many  circumstances  of  phrenzy  in  her  behaviour,  at 
the  time  she  was  writing.  Her  keeper  testified,  that  the  testa- 
trix was  not  sane  when  she  wrote  the  will.  Yet,  the  will  was 
established,  on  the  proof  that  '^  it  was  written  in  a  remarkably 
fair  hand,  without  blot  or  mistake  in  a  single  word  or  letter ;" 
which  manifested  deliberation  ]  and,  because  ''  it  was  a  proper 
and  natural  will,  and  conformable  to  what  her  affections  were 
proved  to  be,  at  the  time ;  and  her  executors  and  trustees  were 
very  discreetly  appointed."  Prom  a  rational  act,  the  Court  in- 
ferred a  rational  mind,  and  a  lucid  interval,  though  it  were  only 
for  the  short  period  of  time  employed  in  writing  the  will.  By 
the  same  conclusive  reasoning,  all  opinions  against  the  compe- 
tency of  the  testator  to  make  or  comprehend  the  provisions  of 
his  will,  must  yield  to  the  proof  which  the  will  itself  affords, 
of  a  perfect  comprehension,  in  all  its  details,  of  the  distribution 
of  the  property  which  is  made  by  it. 

The  will  disposes  of  the  property  of  the  testator,  in  a  manner 
consistent  with  his  repeated  declarations,  proved  by  the  wit- 
nesses for  the  appellees  ;  and  with  just  and  considerate  atten- 
tion to  the  claims  of  his  children  and  the  situation  of  his  family. 
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He  had  declared  that  James,  Samuel  and  William  had  been 
advanced  to  fhe  amount  of  their  shares,  and  that  they  would 
get  no  more,  by  his  will.  The  declaration  is  repeated  in  the 
will,  and  assigned  as  a  reason  why  no  more  is  given  to  them. 
It  was  proved,  that  James  had  received  his  full  share ;  and  the 
statement,  in  the  will,  is  uncontradicted  by  Samuel  and  Wil- 
liam. The  testator  declared  that  he  intended  the  plantation, 
on  which  he  lived,  for  the  boys.  It  is  accordingly  given  to  them. 
He  declared  that  all  his  children  should  be  put  on  an  equality. 
This  has  been  substantially  done.  The  residue  of  the  property 
is  bequeathed  to  be  equally  divided,  and  to  secure  equality,  the 
children  advanced  are  required  to  account  for  their  advance- 
ments. The  inequality,  which  may,  at  this  time,  be  shown,  is 
not  greater  than  may  be  accounted  for  by  the  fluctuation  in  the 
value  of  property,  since  the  will  was  made  ;  or,  by  differences 
of  opinion  in  its  valuation.  A  home  was  provided  for  his  aged 
widow  with  her  two  youngest  sons,  who  alone,  of  all  her  chil- 
dren, remained  unmarried ;  and  the  homestead,  endeared  by 
association  and  habit,  was  secured  to  her,  for  the  few  remaining 
years  of  her  life,  with  the  comforts  and  conveniences  she  had 
gathered  about  it.  The  estimated  value  of  the  plantation,  de- 
vised to  Henry  and  Albert,  would  make  their  shares  greater 
than  the  shares  of  the  others ;  but  the  saleable  value  of  it,  en- 
cumbered with  the  widow's  life  estate,  would  be  much  less  than 
it  was  estimated  by  the  witnesses,  who  made  no  abatement  on 
that  account.  Even  if  their  shares  were  as  much  greater  than  the 
others',  as  the  appellees  complain,  it  cannot  be  accounted  as  any 
evidence  of  incapacity,  that  the  testator  should  provide  more 
liberally  for  his  youngest  sons,  to  whom  he  had  committed  the 
care  of  his  widow  in  her  declining  years.  While  the  provisions 
of  the  will  are  consistent  with  the  repeatedly  declared  intention 
of  the  testator,  they  are  also  free  from  any  confusion  or  mis- 
take. The  most  simple  person  might  execute  it.  When  it  is 
proved  to  have  been  made  in  pursuance  of  the  instructions  of 
the  testator,  without  assistance  from  any  person,  the  instrument 
itself,  affords  the  strongest  proof  of  his  capacity. 
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This  review  of  the  case  made  b^  the  appellees,  on  the  allega- 
tioQ  of  testamentary  incapacity,  shews  that  the  verdict  of  the 
jury  is  wholly  unsupported  by  evidence.  A  summary  of  the 
evidence  against  the  allegation,  will  dispel  any  shadow  of  doubt 
which  might  remain.  Herod  GHbaon  had  known  the  testator 
forty  or  fifty  years ;  lived  near,  and  saw  him  frequently.  He 
saw  no  change  in  the  testator  until  1845  or  '6.  Dr.  Hicks  had 
practised  in  the  testator's  family,  two  or  three  years  after  the 
will  was  executed.  He  hunted  with  the  testator ;  fished  with 
him  ;  rode  over  the  plantation  with  him ;  had  much  talk  with 
him  about  farming  and  other  subjects ;  was  often  at  his  house. 
Nothing  excited  any  doubt  of  the  testator's  understanding. 
T%omas  Crist  saw  him  frequently,  from  1841  to  '44 ;  rode  with 
him  often  ;  and  would  have  dealt  with  him  as  readily  as  with 
any  man.  F.  W.  Eison  acted  with  him  as  appraiser  of  Hdw- 
ard's  estate.  He  acted  as  one  of  good  understanding  \  nothing 
induced  the.  witness  to  suspect  deficiency.  William  Norris 
knew  the  testator,  twenty  years;  in  1842-3,  had  transactions 
with  him.  He  w£^s  then  a  man  of  ordinary  mind ;  nothing  in- 
duced the.  witness  to  suspect  a  deficiency  of  any  of  his  mental 
powers,  beyond  what  every  man  of  his  age  is  subject  to.  He 
was  of  good  sense — did  his  own  business  well.  Nathaniel  Crist 
was  in  his  neighborhood  in  1840  and  before,  and  sometimes  at 
his  house ;  remarking  nothing  indicating  weakness  of  mind. 
WiUiant  Little — In  1835,  there  was  no  deficiency  but  old  age. 
For  the  last  three  or  four  years  of  his  life,  he  seemed  to  fail. 
Witness  saw  him  frequently ;  would,  at  all  times,  have  traded 
with  him.  '  Charles  Mc  Whorter  lived  within  three  or  four  miles 
of  him ;  saw  him  frequently  for  many  years.  In  1842,  the  wit- 
ness conversed  with  him  about  the  affairs  of  the  estate  of  the 
witness's  father.  He  talked  very  reasonably ;  witness  would 
have  traded  with  him ;  thought  him  competent  Jesse  Hyatt 
knew  him  twelve  or  thirteen  years ;  saw  him  frequently,  pass- 
ing about.  In  1844,  saw  him  make  a  horse  swap.  The  conver- 
sation about  it  was  continued  half  to  three  quarters  of  an  hour, 
in  the  latter  part  of  1844,  the  witness  and  Albert  were  talking 
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about  a  horse  trade,  if  the  old  man  was  willing.  The  trade 
was  concluded  by  the  testator,  who  delivered  the  wheat  which 
he  proposed  should  be  taken,  instead  of  money.  William 
Beaver  lived  one  and  a  half  miles  from  him ;  had  frequent 
trades.  In  the  fall  of  ISSG,  borrowed  from  him  the  surplus  of 
the  Grave- Yard  lund,  and  kept  it  until  1842  or  '43.  He  had 
the  note. renewed  every  year,  bringing  a  renewal,  with  the  inter- 
est calculated.  He  told  the  witness  the  money  was  wanted. 
It  was  proposed  to  pay  a  part ;  this  was.  declined,  until  the  wit- 
ness promi9ed  to  pay  the  balance  at  Shrink's  sale.  He  attended 
there  with  the  not^.  Thomas  Fowler  ligpd^^'ftin^  miles  oflf; 
knew  him  well;  returned  money  bgjaarfvjed  ^*he\jcnew  the 
amount.  In  1845  or  '6,  he  wanted  f^oiS&^kei'^nd'^ame  to 
witness  to  recommend  one  to  him.  f  nd(84o^lie  caBote  toWitness 
about  hands  to  help  him  ia  cutting  ^^^^  i  ^^^  h]>|>boi<s  had 
got  behind.  Witness  knew  him  as  >Mk^A?  he*^  an^ljpdy  in 
the  neighborhood;  never  noticed  any Vei^ness^^^h^' mind; 
he  vfiBiS  competent  to  trade ;  drove  a  ui^j^jflnA/^fe^  Samuel 
Mayes  lives  within  four  miles ;  knew  him  as  long  as  witness 
could  remember.  Witness  has  done  much  work  for  him  ;  never 
discovered  any  defect  or  failure  in  him  till  1845.  L.  B.  Mua- 
grove  made  a  gin  wheel  for  the  testator  in  1843  or  '4.  He  came 
several  times  to  see  about  it ;  after  which,  an  agreement  was 
concluded.  The  witness  was  employed  in  the  work  about  three 
weeks.  The  testator  was  at  the  mill  every  day.  He  had  a 
clear  head  in  making  the  contract. 

The  testimony  of  these  twelve  witnesses,  added  to  that  of  the 
attesting  witnesses,  is  sufficient)  to  establish,  in  the  most  satis- 
factory manner,  the  testamentary  capacity  of  the  testator. 

The  other  allegation  against  the  will,  is,  that  it  was  obtained 
by  the  undue  influence  of  Isabella  Means  and  of  her  sons  Henry 
and  Albert.  Tb6  testimony,  in  support  of  this  allegation,  will 
be  briefly  detailed.  John  Gait — ^When  he  would  speak  to  the 
testator,  he  would  say,  "  go  to  the  boys ;  if  they  will  do,  well. 
I  have  nothing  to  do  with  the  business."  And  again :  "  they  • 
have  their  own  way ;  won't  mind  me ;  I  can't  control  them,  and 
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have  quit  trying."  The  testator  gave  some  directions  in  the 
field,  which  he  complained  Henry  would  not  mind.  On  wit- 
ness speaking  to  Henry  about  it,  he  said,  "  the  old  man  is  trou- 
blesome ;  we  get  on  our  own  way ;  he  is  hard  to  get  along 
with."  Benjamin  Arrowwood  frequently  heard  the  testator  say, 
he  could  not  have  his  own  way.  As  the  witness  plowed,  he 
would  frequently  ride  along  in  a  furrow  and  chat ;  has  done  so 
for  hours.  When  asked  how  they  got  on  at  home,  he  would 
say,  "  I  don't  know ;  I  don't  have  my  way."  William  Camp- 
bell often  heard  the  testator  speak  of  his  aifairs ;  "  said  that  the 
boys  would  not  let  him  have  his  way ;  would  not  let  him  whip 
the  negroes  when  he  pleased ;  would  never  tell  him  what  they 
were  doing  ;  he  had  himself  and  old  Ball,  and  no  more."  When 
asked  for  help,  he  would  say,  "  go  to  the  boys ;  I  have  nolbing 
to  do  with  it."  He  would  ride  along  by  witness,  as  he  plowed ; 
"  said  he  had  nobody  to  oversee  but  the  witness  ;  they  would 
not  let  him  oversee  at  home ;"  sometimes  he  would  cry.  "  The 
testator  was  talking  how  they  fretted  him ;  said  he  would  as 
soon  lie  down  behind  that  log  and  die,  as  go  home."  This  was 
said  several  times.  Charles  Cunningham  has  heard  the  testa- 
tor speak  of  young  negroes  sent  off;  said,  "  they  were  keeping 
only  old  ones  to  make  a  support ;"  that  "  he  had  nothing  but 
old  Ball  (a  small  horse) ;  that  the  boys  had  taken  every  thing 
else  ;"  crying  when  he  said  so.  "  As  the  witness  plowed,  he 
would  ride  along,  talk  and  cry.  Said  he  had  no  control  j  could 
not  have  his  own  way ;  the  boys  would  not  attend  to  him." 
Rachael  Means — Henry  and  Albert  said  to  the  negroes,  **  don't 
mind  him  ;  mind  us,  or  we  will  whip  you."  "  Father  said  they 
would  do  merely  to  contrary  him  ;  would  not  do  any  thing  he 
wished,  even  if  it  was  right.  Once,  in  1846,  the  testator  got  on 
a  horse  with  Tom,  a  negro  boy,  behind  him.  Henry  told  Tom 
he  should  not  go,  and  ordered  him  down.  Father  said  '  no.' 
After  a  while,  Tom  got  down,  and  Henry  whipped  him  for  not 
getting  down  sooner.  Father  said,  '  you  had  betterdrive  me 
off  the  plantation !'  Tom  had  frequently  gone  with  father.  We 
did  not  think  it  safe  for  him  to  ride  by  himself,  after  having  had 
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a  paralysis.  Tom  was,  theti,  six  or  eight  years  old.  Father 
would  sometimes  fall  off  bis  horse;  and  Tom  would  run  to 
make  it  known.  Sometimes,  father  struck  Tom  with  a  stick. 
He  would  be  fretted  when  the  negroes  would  not  mind  him ; 
and  witness  has  sometimes  told  the  little  ones  to  keep  out  of  his 
way,  when  be  was  angry.  He  would  throw  at  them,  but  never 
hurt  any.  Has  heard  Henry  say  to  father,  '  shut  your  mouth, 
or  I  will  stamp  you ;'  witness  interfered,  and  he  said,  'hush,  or 
I  will  stamp  you.'  Charles  Cunningham — "  When  the  testator 
was  fretted,  he  was  right  rough.  Henry  and  Albert  were  good 
managers  ;  made  good  crops.  All  the  family  were  industrious 
and  saving.  There  were  times  when  the  boys  had  a  rough 
time ;  but  the  old  man  was  aggravated  by  his  sons.  Henry 
would  not  answer  his  questions.  Benjamin  Hardin  slept  in 
his  wagon,  near  the  testator's  house.  Henry  and  Albert,  at 
night,  found  some  negroes  at  the  wagon.  The  witness  had 
given  one  of  them  some  whiskey.  Henry  and  Albert  gave  him 
a  whipping.  Afterwards,  the  testator  said,  he  was  sorry  for  it ; 
and  if  he  could  have  had  his  own  way,  it  should  not  have  been 
done. 

The  circumstances  produced  in  evidence  to  establish  the  un- 
due influence  of  Elizabeth  Means  were,  that  she  told  John  OaU 
to  buy  a  cheap  horse  for  the  testator.  When  the  terms  of  a  horse 
trade  were  agreed  on,  testator  said,  "  Stop ;  let  me  see  the  old 
woman."  She  said  swap,  "  if  the  bridle  is  thrown  in."  The 
swap  was  made.  Gait  said,  '^  she  had  what  she  wanted ;  con- 
trolled when  she  pleased ;  the  old  woman  and  boys  ruled  about 
the  house."  Wright  said  the  testator  spoke  to  him  of  James ; 
said  he  had  not  given  James  as  much  as  he  should ;  ought  to 
give  him  a  negro.  His  eyes  filled  with  tears.  The  witness  told 
him  to  buy  a  negro.  The  testator  said,  '^  I  can't  do  that ;  they 
watch  me  too  close."  The  witness  was,  occasionally,  at  the 
testator's  house ;  knew  of  no  special  control  of  the  old  woman. 
The  testator  was  easily  influenced  ;  witness  had  no  reason  to 
suppose  he  was  influenced.  The  testator  took  a  spinning  ma- 
chine, on  trial ;  insisted  on  his  wife's  keeping  it,  but  she  would 
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not ;  so  Benjamin  Arrowwoad  bought  it.  He  knew  no  other 
instance  of  her  influence  over  the  testator.  James  Lee,  in 
1846,  went  to  buy  corn.  The  testator  said,  he  had  none.  She 
said,  "  We  have  corn  to  sell,  and  you  can  have  it ;"  so  he 
bought  ten  bushels,  and  the  testator  delivered  it  to  him.  Dr. 
Moore  proposed  that  the  testator  should  take  a  trip  to  Columbia^ 
with  the  witness.  She  objected  that  he  was  too  old  and  feeble, 
and  could  not  stand  the  trip.  After  some  chat,  witness  said, 
"well;  what  about  the  trip?"  Testator  answered,  "the  old 
woman  won't  let  me  go."  An  old  oak  stood  in  the  grave-yard. 
Some  wished  it  down-^some,  not.  Testator  told  his  negroes  to 
cut  it  down.  She  said,  "  Oh,  spare  the  old  oak  ;"  and  he  told 
the  negroes  to  stop.  An  old  shoemaker  had  lived  with  the  tes- 
tator, twenty  years.  He  was  a  slow  working  man.  His  house 
was  burned.  The  n6xt  morning  Charles  Cunningham  heard 
her  say,  "  I  have  wanted  Carson  away ;  and,  now,  he  will  have 
to  go."  He  has  heard  the  testator  frequently  say,  "  if  he  had 
his  own  way,  Carson  should  not  have  gone.  Carson  had  taught 
Bob  to  make  shoes."  She  said,  "  we  have  no  ude  for  Carson 
now."  Rachael  Means — "  Mother  was  a  sensible  woman ;  would 
not  be  satisfied  if  she  did  not  have  her  way.  If  she  could  not 
do,  one  way,  she  would  try  another,  and  keep  on  until  she  suc- 
ceeded in  any  thing  of  importance."  "  She  almost  always  join- 
ed her  sons,  if  there  was  any  diflterence  between  them  and  fa- 
ther." "She  wanted  father  to  give  Henry  money  to  buy  a 
negro.  He  said,  they  were  always  wanting  money;  never 
satisfied.  She  said  that  he,  then,  gave  Henry  $200.  She  after- 
wards proposed  that  Henry  should  give  back  the  $200,  and  re- 
ceive the  boy.  Berry.  Father  said  he  did  not  think  it  was  right 
to  give  off  property,  after  he  had  made  his  will.  She  said,  that 
any  thing  he  did,  in  his  life-time,  would  stand.  The  witness 
understood  that  a  deed  of  gift  of  Berry  was  made  to  Henry. 
Mother,  on  a  journey  to  Georgia,  lost  her  trunk.  A  man  was 
indicted  for  stealing  it.  It  was  taken  to  court,  in  her  name. 
Father  and  his  wife  went  to  Pickens  together.  The  case  was 
thrown  out,  because  it  was  thought  she  was  a  widow.    Mrs. 
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Wilson,  (a  daughter  of  Mrs.  Means,  by  her  first  marriage,)  when 
she  was  married,  carried  off  three  times  as  much  as  Sarah 
Patton."  Frequently,  things  were  sent  to  Mrs.  Wilson.  Mrs. 
Means  sent  her  money,  several  times ;  witness  don't  know  how 
much.    Mrs.  Means  sent  her  feathers,  two  or  three  times. 

Such  is,  substantially,  the  evidence  by  which  it  is  attempted 
to  support  the  allegation,  that  the  will  propounded  is  void,  be- 
cause it  was  made  by  undue  influence. 

The  influence,  which,  in  the  legal  sense  of  the  term,  is  undue 
and  suflicient  to  invalidate  a  will,  must  be  so  great  as  to  con- 
strain the  inclinations  of  the  testator,  to  overbear  and  conquer 
his  will,  and  make  him  the  obedient,  though  reluctant  agent  of 
another's  dictation  in  the  testamentary  disposition  of  his  proper- 
ty. His  free  agency  must  be  overcome,  so  that  the  instrument 
does  not  express  his  will,  but  the  will  of  another.  The  subjects 
of  such  influence,  are  persons  naturally  of  weak  and  imbecile 
understanding,  or  so  wasted,  by  age  or  disease,  that  they  are 
deprived  of  the  strength  of  their  faculties.  The  means  by  which 
such  influence  is  obtained,  are  excessive  flattery,  assiduous  and 
artful  compliances,  whereby  the  testator  is  deceived  and  seduced 
firom  his  purpose  ;  or  excessive  importunity,  which  wearies  out 
opposition,  and  constrains  the  testatof,  for  the  sake  of  quiet  and 
repose,  to  yield  what  he  has  not  the  strength  to  refuse.  Undue 
influence  is  that  which  is  opposed  to  the  will  of  the  testator. 
The  influence,  which,  by  operating  on  the  mind  and  aflections, 
creates  a  motive  for  action — in  fact,  forms  and  constitutes  his 
will.  Such  influence,  if  it  be  not  vicious  or  immoral,  is  not  il- 
legal. A  will  cannot  be  set  aside,  because  it  is  made  under  the 
influence  of  duty,  gratitude  or  aflection ;  which  prompts  the 
testator's  bounty  in  favor  of  the  person  towards  whom  those 
feelings  are  entertained.  Such  motives  are  virtuous  and  com- 
mendable ;  and  they  are  all  combined  in  the  influence  of  a  du- 
tiful and  aflectionate  wife,  by  which  her  pleasure  becomes  her 
husband's  will.  . 

A  testamentary  disposition  of  property  may  also  be  set  aside, 
as  opposed  to  the  will  of  the  testator,  when  it  is  proved  to  have 
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been  made  under  the  operation  of  force  or  fear.  But  proof  of 
the  most  predominant  power  and  control  over  the  testator,  by 
whatever  means  it  may  have  been  obtained,  can  avail  nothing 
to  invalidate  a  will,  unless  it  is  shown  that  such  power  and  con- 
trol were  actually  exerted  to  dictate  its  provisions.  The  corpus 
delicti  must  be  discovered  in  the  will,  itself;  manifested  by  un- 
natural, unjust  or  disproportionate  donations,  which  may  be 
traced  to  the  exertion  of  such  power  by  the  possessor,  for  his 
own  advantage,  or  the  advantage  of  others  for  whom  he  is  in- 
terested. 

To  apply  this  law,  first,  to  the  case  made  against  Henry  and 
Albert  Means.  Nothing  can  be  more  opposed  to  flattery  and 
importunity,  than  the  conduct  of  Henry  in  the  circumstances 
related  by  Rachael  Blair  and  other  witnesses. 

The  only  charge  of  undue  influence  which  the  evidence  can 
support  against  Albert  and  Henry,  is  that  of  fear  or  intimida- 
tion. The  law,  on  this  head,  is  that,  "  if  a  man,  by  reason  of 
some  present  fear  or  violence,  or  threatening  of  future  evils, 
does,  at  the  same  time  or  afterwards,  by  the  same  motive,  make 
a  will,  it  is  void."  2  Bac.  Abr.  203.  The  complaints  of  the 
testator,  that  he  had  nothing  left  to  him,  but  old  Ball ;  that  the 
boys  would  have  their  own  way ;  and  would  not  mind  any- 
thing he  said  and  other  expressions  to  the  same  eflect,  and  his 
crying,  are  most  properly  attributable  to  transient  petulance  and 
depression.  Few  parents,  who  have  lived  as  long,  do  not  make 
the  same  complaint,  that  the  energy  and  self-confidence  of  youth 
will  not  be  governed  by  the  timid  counsels  of  old  age ;  and  that 
boys  will  have  their  own  way,  heedless  of  parental  remon- 
strance. The  undutiful  behaviour  of  Henry,  according  to  Ra- 
chael  Blair's  account  of  the  whipping  of  Tom,  occurred  in  1846, 
long  after  the  will  was  made.  -No  imputation  of  rudeness  is 
made  against  Albert  in  any  part  of  the  testimony.  All  the  com- 
plaints of  the  testator  respecting  Henry  and  Albert  proceed  from 
their  disobedience  or  disrespect.  The  testator  was  in  no  fear  of 
either  of  them.  Cimningham,  who  narrates  the  complaints  of 
the  testator,  says  also,  that  "  when  the  testator  was  fretted,  he 
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was  right  rough.  There  were  times,  when  the  boys  had  a  rough 
time.  He  thinks  Henry  had  a  hard  time ;  when  the  old  man 
was  contrary  a  very  rough  time,"  There  is  no  evidence  of 
any  threats,  intimidation  or  rudeness  by  either  of  the  young 
men  before  the  making  of  the  will.  That  the  will  was  not  made 
under  any  such  influence  is  further  proved  by  the  testator's  fre- 
quent, free  and  voluntary  declarations  of  his  intentions  respect- 
ing his  will.  But  it  needs  no  other  demonstration  to  show  that 
the  testator,  in  giving  his  property  as  he  did,  by  his  will,  acted 
from  no  fear  of  his  youngest  sons,  than  the  fact,  that  it  does  not 
appear,  and  it  is  highly  improbable,  that  they  knew  when  the 
testator  made  his  will ;  or  even  that  any  will  was  made.  Ra- 
chael  Means,  who  was  a  vigilant  observer  of  everything  which 
might  affect  the  interests  of  her  branch  of  the  family,  never 
knew  a  will  was  made,  until  1846. 

I  shall  not  recur  to  the  facts  and  incidents  which  are  adduced 
tp  establish  Mrs.  Means's  undue  influence  over  the  testator. 
They  are  trivial  and  frivolous  when  considered  with  reference 
to  the  conclusion  they  are  introduced  to  establish.  It  is  enough 
to  say  that  they  have  not  the  slightest  tendency  to  influence  the 
mind  of  the  testator  in  the  disposition  of  his  property  by  his 
will.  There  is  not  the  least  evidence  of  artful,  designing  com- 
pliances, nor  of  the  least  solicitation,  much  less  of  importunity, 
to  procure  from  the  testator  any  favor  for  herself  or  her  children 
by  his  will.  Once,  in  1828,  she  suggested  the  arrangement  for 
a  will ;  but  it  was  rejected  by  Harvey  and  Rachael  Means  as 
too  favorable  to  herself  and  her  children  ;  and  once  she  was  re- 
buked by  the  testator  for  interfering  with  his  will,  when  she 
said  James  had  received  his  share.  These  are  the  only  two 
instances  of  her  approach  to  the  subject  of  a  will  which  Rachael 
Blair's  jealous  observation  of  Mrs.  Means's  conduct,  could  detect 
and  bring  to  light,  during  the  many  years  of  her  marriage  with 
the  testator. 

But  it  is  unnecessary  to  dwell  longer  on  this  topic.  The  will 
itself,  by  which  the  charge  must  be  substantiated,  refutes,  in- 
contestibly,  the  allegation  that  it  was  made  by  Elizabeth  Means. 
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It  is  in  vain  to  prove  influence,  even  undue  influence,  sufficient 
to  invalidate  a  will ;  if  no  trace  of  such  undue  influence  can 
be  found  in  the  will.  If  Mrs.  Means  and  her  children  had  been 
unprovided  for  by  the  will,  how  could  the  will  be  ascribed  to 
her  undue  influence  ?  The  allegation  of  undue  influence  is 
flagrantly  inconsistent  with  the  fact  that,  by  the  will,  the  widow 
does  not  receive  one-third  of  what  she  would  take,  if  it  had  not 
been  made  ;  and  that  the  aggregate  of  the  provision,  made  for 
her  and  her  children,  by  the  will,  does  not  materially  exceed,  if 
it  does  at  all,  what  they  would  have  taken,  if  her  husband  had 
died  intestate.  If  this  will  was  made  under  the  influence  and 
dictation  of  Mrs.  Means,  it  exhibits  a  disinterestedness  and  sense 
of  honor  of  which  many  women,  in  her  situation,  would  prove 
themselves  wholly  incapable. 

The  burden  of  the  argument  against  the  will,  has  been,  that 
by  it,  injustice  is  done  to  James,  in  charging  the  plantation, 
which  the  testator  bought  for  him,  as  an  advancement,  and 
which  he  claims,  as  compensation  for  his  services.  It  was  sug- 
gested in  the  argument,  before  this  Court,  by  one  of  the  counsel 
for  the  appellees,  that  this  protracted  and  harassing  litigation 
might  be  adjusted  and  ended  by  granting  a  new  trial,  unless  the 
appellants  would  consent  that  James  should  keep  the  planta- 
tion, and  account  only  for  the  advancement  oif  $1300,  in  cash. 
The  position  of  the  appellants  makes  such  an  order  impracti- 
cable, even  if  the  Court  were  inclined  to  grant  it.  The  sug- 
gestion, however,  confirms  what  has  been  charged  to  be  the  fact, 
by  the  counsel  for  the  appellants,  that  this  litigation  is  prose- 
cuted for  the  sole  benefit  of  James.  There  is  not  a  particle  of 
evidence  to  show  that  the  testator  ever  recognized  any  claim  of 
James  for  compensation,  while  he  lived  with  the  testator.  Wil- 
liam, a  son  of  the  second  marriage,  was  not  allowed  any  com- 
pensation ;  and  the  plantation,  given  to  him,  by  the  testator, 
under  similar  circumstances  with  the  gift  to  James,  has  also 
been  charged  as  an  advancement  to  William.  During  the  time 
of  their  management,  the  testator  was  in  his  vigor,  and  their 
services  were  far  less  important  than  in  the  testator's  declining 
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years ;  when  the  charge  of  the  plantation  was  devolved  on  Hen- 
ry and  Albert  The  compensation  they  severally  received,  es- 
timating cotton,  at  8  cents,  per  lb.,  varied  from  $76  to  $125,  a 
year.  The  value  of  James's  plantation  if  retained  by  him,  would 
be  a  greatly  disproportionate  compensation  for  his  services,  com- 
pared with  what  was  given  to  Henry  and  Albert. 

In  deference  to  three  verdicts  of  the  jury,  and  to  vindicate 
the  Court  in  granting  a  third  motion  for  a  new  trial,  I  have  en- 
deavored, by  a  review  and  examination  of  all  the  testimony 
submitted  on  the  issues,  to  make  it  manifest  that  the  verdict  is 
wholly  unsupported  by  the  evidence ;  and  that  the  provisions 
of  the  will  are  considerate,  just  and  equal ;  such  as  not  to  give 
to  the  appellees  any  just  ground  of  complaint.  But  the  only 
proper  and  legitimate  question,  on  the  issue  presented,  is,  was 
the  will  propounded  the  last  will  of  the  testator,  James  Means  ? 
If  it  was  his  deliberate  and  intelligent  act,  it  is  equally  the  duty 
of  the  Jury  and  of  the  Court  to  sustain  and  give  effect  to  it. 
Every  man  has,  by  law,  a  perfect  right  to  dispose  of  his  property 
by  will,  in  any  manner  he  may  see  fit.  The  legatees  and  de- 
visees are  invented  with  as  absolute  and  indefeasible  title  as  the 
most  solemn  deed  can  confer.  When  a  valid  will  is  set  aside 
in  consequence  of  the  misapprehension  of  the  Jury,  or  from  any 
other  cause,  it  is  the  duty  of  the  Court  to  re-establish  it  If  the 
Court  does  not  constantly  and  firmly  perform  this  duty,  the 
property  of  the  citizen  may  be  wrested  from  him  under  the  form 
of  law.  The  verdict  is  so  wholly  unsupported  by  the  evidence 
that  the  Court  is  constrained  to  grant  the  motion  for  a  new  trial. 

O'Neall,  Wardlaw,  Withers  and  Whitner,  JJ.,  con- 
curred. 

Motion  granted. 
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John  Aaron,  Adm^r  vs.  John  P.  Harley. 

Assumpsit  on  a  promissory  note :  plea — ^infancy :  replication — ^that  the  note  was  given 
for  a  horse,  which  was  necessary  to  the  defendant  and  suitable  to  his  fortone  and  sta- 
tion in  life :  general  demurrer  and  judgment  thereon  forplaintilf. 

Circumstances  may  exist,  that  would  render  a  horse,  suitable  to  an  infant's  fortune  and 
station  in  life,  a  necessary. 

A  promissory  note  given  by  an  infant  for  necessaries  is  valid. 

After  a  party  has  by  general  demurrer  taken  the  judgment  of  the  Circuit  Court  and  tiie 
Court  of  Appeals,  he  will  not  be  allowed  to  withdraw  the  demurrer  and  plead  over. 

Before  Frost,  J.,  at  Barnwell,  July,  Extra  Term,  1862. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  action  was  brought  on  a  note  of  the  defendant  for  ^130, 
payable  to  John  H.  Anderson  (the  plaintiff's  intestate)  or  bearer. 
The  defendant  pleaded  infancy.  The  plaintiff  replied  that  the 
note  was  given  for  a  horse,  which  was  necessary  to  the  defend- 
ant and  suitable  to  his  fortune  and  station  in  life.  To  this  re- 
plication the  defendant  demurred,  and  plaintiff  joined  in  de- 
murrer. The  case  was  submitted  on  this  issue  of  law ;  and 
after  argument,  judgment  was  rendered  for  the  plaintiff  on  the 
demurrer. 

"  When  the  demurrer  admitted  the  statement  contained  in  the 
replication,  I  know  no  rule  of  law  to  prevent  the  plaintiff's  re- 
covery on  the  first  ground  of  appeal. 

'^  Even  if  a  negotiable  note,  given  for  necessaries  by  an  in- 
fant, is  not  actionable  by  an  endorser  or  bearer,  yet  being  a  con- . 
tract  of  the  same  degree  with  the  consideration  of  the  note, 
there  seems  to  be  no  good  reason  why  it  may  not  be  the  subject 
of  an  action  by  the  original  payee,  or  his  administrator." 

The  defendant  appealed  on  the  grounds : 

1.  Because  a  horse  is  not  a  necessary,  and  therefore,  the  de- 
fendant being  an  infant,  ought  not  to  have  been  held  liable  for 
the  purchase  money. 

2.  Because  a  negotiable  note  given  by  an  infant,  even  for  ne- 
cessaries, is  void. 

And  failing  in  his  motion  for  a  reversal  of  the  circuit  judgment, 
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then,  the  defendant  moved  for  leave  to  withdraw  his  demurrer, 
and  plead  to  the  replication,  on  the  ground,  that  the  case  of 
Rainwater  vs.  Durham,  (2  N.  &  McC.  524)  is  sufficient  author- 
ity for  the  demurrer,  so  long  as  it  stands  unreversed. 

/.  T.  Aldrich,  for  the  motion. 
Bellinger  Sf  Hutson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Circumstances  may  be  imagined  that  would 
render  a  horse,  suitable  to  an  infant's  fortune  and  station  in  life, 
a  necessary :  and  the  demurrer  to  the  replication  admits  that 
such  circumstances  exist  in  this  case. 

Our  Court  has  not  only  held  that  a  note  given  by  an  infant 
for  necessaries,  is  valid,  {Dubose  vs.  Wheddon,  4  McC.  221) : 
but  hasisustained  the  more  doubtful  proposition,  that  the  infant 
is  liable  upon  his  iitiplied  contract  to  refund  money  paid  for  ne- 
cessaries by  his  surety  on  a  note  given  for  them.  {Haine  vs. 
Tarrant,  2  Hill,  400.) 

The  defendant  made  no  motion  to  amend  on  the  Circuit:  but 
desires  to  have  the  benefit  of  such  a  motion  made  here,  after  he 
has  by  general  demurrer  and  appeal,  taken  the  opinions  of  the 
Circuit  Court  and  Court  of  Appeals,  and  found  both  unfavora- 
ble to  him.  To  permit  such  a  course  would  tend  greatly  to  de- 
lay plaintiffs ;  and  therefore  the  motion  must  be  denied,  accord- 
ing to  the  general  rule  laid  down  in  Moore  vs.  Burbage,2 
McM.  168. 

O'Neall,  Frost,  Withers  and  Whitner,  JJ.,  concurred. 
Evans,  J.,  absent  at  argument. 

Motion  dismissed. 
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Goudy  vs.  Gillam. 


B.  P.  Oofudy  vs.  Jamea  GiUam  and  Wm.  R.  Smith. 

Assumpsit  against  B.  A  C,  surviTon,  on  tho  joint  note  of  A.,  B.  A  0. :  plea— the  statute 
of  limitations  :  proof— that  A.,  who  was  dead,  was  the  prinoipal,  B.  k  G.  being  his  sure- 
ties, and  that  after  the  note  was  barred  by  the  statute,  but  within  four  years  before  the 
oommencement  of  this  aetion,  A.  made  a  payment  on  the  note : — Held^  that  the  aetion 
was  barred  as  against  B.  A  0. 

After  a  note  is  once  barred  by  the  statute,  of  limitations,  a  promise  to  pay  it  constitutes  a 
new  cause  of  action — ^the  old  debt  being  the  consideration  :  and  where  a  payment  on  a 
note,  already  barred,  is  made  by  one  pf  sereral  joint  makers,  no  premise  to  pay  it  will 
be  implied  as  against  the  other  makers. 

Before  Withers,  J.,  at  Edgefield^  Fall  Term,  1852. 

Assumpsit  on  a  joint  promissory  note  for  $800,  drawn  by  M. 
R.  Smith,  James  Gillam  and  Wm.  R.  Smith,  dated  February  22, 
1841,  and  payable  to  B.  F.  Goudy,  or  bearer,  sixty  days  after 
date.  The  action  was  against  James  Gillam  and  Wm.  R.  Smith, 
survivors,  who  were  admitted  to  be  sureties  of  M.  R.  Smith  on 
the  note.  On  January  4, 1847,  M.  R.  Smith,  without  the  knowl- 
edge of  defendants,  made  a  payment  to  the  plaintiff  of  $20  on 
tlie  note.  Credit  for  that  amount,  and  as  of  that  date,  was  en- 
dorsed on  the  note.  This  action  was  brought  September  13, 
1850.    Plea — the  statute  of  limitations. 

'*  Guided,"  says  his  Honor  in  his  report,  "  by  what  is  said 
in  the  case  of  Silman  vs.  Oilman,  (2  Hill,  416,)  I  held  that  the 
sureties  were  not  bound  by  the  promise  of  the  principal.  Where- 
upon the  plaintiff  took  a  non-suit,  with  leave  to  move  to  set  the 
same  aside." 

The  plaintiff  appealed  and  now  moved  that  the  non-suit  be 
set  aside. 

Batiskett,  for  the  motion,  cited  Reigne  vs.  Desportes,  Dud. 
118  ;  Sims  vs.  Radcliffe,  3  Rich.  287 ;  Chit,  on  Con.  806,  821  ; 
Betton  vs.  Cutis,  11  New  H.  R.  170  ;  14  Johns.  R.  178 ;  8  Mass. 
127 ;  3  Mete.  445 ;  1  Har.  &  Gill,  204 ;  22  Eng.  C.  L.  R.  451 ; 
1  Bur.  532 ;  1  McC.  542 ;  1  McM.  298  ;  4  Strob.  220 ;  1  Smith 
Lead.  Cas.  318;  9  Eng.  C.  L.  R.  413;  43  lb.  840;  21  lb. 309; 
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3  Pick.  291 ;  Chit,  on  Con.  830, 834  ;  1  McC,  641 ;  3  McC.  278 ; 
1  McC.  Ch.  190 ;  2  N.  «k  McC.  160 ;  2  Bail.  278 ;  3  Strob.  174. 
Qray^  contra,  cited,  1  B.  &  Ad.  463 ;  8  Eng.  C.  L.  R,  67 ; 
13  lb.  85,  273 ;  1  Ld.  Raym.  389  ;  I  Peters,  351 ;  5  Binn.  273  ; 
17  Serg.  <fc  R.  126 ;  6  New  H.  R.  136  ;  3  Johns.  R.  636 ;  16  Johns. 
R.  409. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  Th6  report  presents  most  aptly  the  single 
question  to  be  adjudged  in  this  case.  In  granting  the  non-suit 
on  circuit,  the  Judge  "  was  guided  by  what  is  said  in  the  case 
of  Silman  vs.  Silman^  2  Hill,  416."  Notwithstanding  what 
was  said  by  the  Judge,  in  delivering  the  judgment  in  the  case 
cited,  the  facts  of  this  case  being  different,  the  plaintiff  demands, 
as  he  has  a  right,  the  judgment  of  this  Court  on  the  case  now 
made.  In  Silman  vs.  Silman,  the  payment  by  one  of  two  joint 
contractdrs,  before  the  statutory  limitation  was  complete,  was 
held  to  continue  the  contract  as  against  each  for  four  years  sub- 
sequent to  the  payment.  In  the  case  now  presented,  the  statute 
had  run  out  before  the  payment  of  a  pdrt  of  the  debt  by  one  of 
three  joint  contractors,  and  it  is  insisted,  the  old  debt  was  re- 
vived, widi  its  original  obligation  on  each  one  of  the  contractors. 
The  range  of  argument  in  the  case  cited,  covers  this  case  like- 
wise, and  in  affirming  the  judgment  on  circuit,  it  would  be  quite 
sufficient  now  to  adopt  that  argument,  being  directly  pertinent. 

The  difference  of  the  effect  of  a  payment  by  one  of  two  or 
more  contractors,  made  before  or  after  the  debt  is  barred,  is  ma- 
nifest Whilst  the  legal  obligation  subsists,  a  payment  by  one, 
because  it  is  for  the  benefit  of  each  and  the  duty  of  each,  may 
well  be  regarded  as  the  act  of  all,  and,  consequently,  as  fur- 
nishing evidence  of  a  continuing  recognition  of  the  original  con- 
tract. But  when  the  statutory  limitation  is  complete,  the  legal 
obligation  no  longer  subsists — the  remedy  is  gone  and  the  lia- 
bility discharged,  as  though  there  never  had  been  any.  Nothing 
short  of  a  new  promise  to  pay,  clear,  explicit  and  unconditional, 
express,  or  implied,  can  impart  vitality  again.    It  is,  in  fact,  a 
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new  contract,  and  any  act  which  stops  short  of  an  express 
promise,  or  which  fails  to  furnish  evidence  of  a  state  of  facts 
from  which  the  law  will  raise  a  new  promise,  will  not  suffice. 
When  this  payment  was  made  by  one  of  the  contracting  parties ^ 
the  others  were  in  no  way  interested  or  benefited,  there  was  no 
legal  obligation  upon  them,  hence  the  implication  of  authority 
or  approval  in  no  way  arises.  The  law  will  not  imply  a  pro- 
mise from  such  a  state  of  facts.  We  have  been  pressed  with  the 
argument,  however,  that  this  payment  revives  the  old  debt,  and 
this  would  lead  to  the  strange  conclusion  of  the  old  debt  re- 
vived, and  yet  two  out  of  three  of  the  original  contracting  par- 
ties  discharged.  The  statute  looks  to  the  cause  of  action,  and 
suit  must  be  brought  within  four  years  and  not  after.  The  new 
promise  is  the  cause  of  action,  otherwise  the  statute  would  not 
be  met,  and  the  new  promise  is  valid  because  founded  on  a  past 
consideration,  the  old  debt — this  is  a  good  consideration,  not  be- 
cause of  the  legal  but  the  moral  obligation  which  remains.  The 
old  debt,  therefore,  is  not  revived,  though  it  furnishes  evidence 
of  consideration  and  the  true  measure  of  recovery.  The  new 
contract  and  not  the  old  one,  therefore,  furnishes  the  cause  of  ac- 
tion. These  defendants  were  in  no  way  parties  to  the  new  con- 
tract of  M.  R.  Smith,  and  therefore  were  not  in  any  way  bound 
by  it. 

That  the  original  contract  was  joint,  in  no  way  affects  the 
principles  on  which  the  case  is  decided.  They  apply  equally 
to  partners  and  joint  contractors  as  to  those  who  contract  seve- 
rally. 

The  cases  of  Younff  vs.  Moupoey,  2  Bail.  278  ;  Reigne  vs. 
Desportes,  Dud.  118 ;  Bellvs,  Morrison,  1  Pet.  351 ;  Sims  vs. 
Radcliffe,  3  Rich.  287 ;  Martin  vs.  Broach  and  al.^  6  Geo.  Rep. 
21 — with  the  authorities  therein  cited,  English  and  American,  in 
addition  to  the  case  of  Silman  vs.  Silman  before  referred  to, 
will  be  found  full  to  the  points  above. 

The  motion  to  set  aside  the  non-suit  and  for  a  new  trial,  is 
dismissed. 

O'Neall,  Wardlaw,  Frost  and  Withers,  JJ.,  concurred. 

Motion  dismissed. 
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/.  M  E.  Sharp  vs.  /.  F.  Nesmith. 

PlftmtiiT,  intendiDg  to  oarry  off  the  negroes  and  defeat  the  interest  of  those  in  remainder, 
purchased  them,  oolorablyi  from  the  life  tenant :  defendant  for  the  purpose  of  defeating 
that  intention  and  protecting  the  interest  of  those  in  remainder,  seized  the  negroes  : — 
Hdi^  that  such  seisure  was  no  conversion. 

Before  Frost,  J.,  at  Kingsiree^  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"This  was  an  action  of  trover  for  one  young  woman  and  her 
child,  and  two  other  young  women,  and  a  girl. 

"  Thm/fias  R.  Greer,  (the  son  of  Elizabeth  Gibson,)  testified — 
That  the  negroes  in  dispute  were  in  the  possession  of  his  moth- 
er, Elizabeth  Gibson,  and  had  been  bequeathed  to  her  for  life 
by  her  deceased  husband,  George  Gibson.  The  plaintiff  pur- 
chased the  negroes  from  the  witness.  Elizabeth  ^ibson  told  the 
witness  to  do  as  he  pleased  with  the.  negroes.  The  plaintiff  took 
possession.    The  witness  did  not  know  if  his  mother  knew  of  it. 

'^  X.  His  mother  did  not  know  he  had  sold  the  negroes.  He 
never  spoke  to  her  about  the  sale.  He  supposed  he  had  liberty 
to  sell  them.  He  had  no  instructions  from  his  mother  to  do  so. 
He  supposed  he  had  an  interest.  The  negroes  were  delivered 
to  the  plaintiff's  agent,  in  daylight,  at  Elizabeth  Gibson's.  The 
plaintiff  afterwards  took  possession  of  them.  The  witness  lived 
near  Lynch's  Creek  ferry.  The  negroes  were  carried  over  the 
creek  by  the  witness  and  plaintiff,  the  night  of  the  day  they 
were  sold.  The  plaintifl  paid  before  he  got  over  the  ferry.  One 
of  the  negroes  got  away.  The  plaintiff  paid  only  for  those  that 
crossed  the  creek.  He  agreed  to  pay  for  the  one  escaped,  but 
had  not  done  so.  The  plaintiff  is  a  negro  trader,  who  lived  in 
Columbia.  The  plaintiff  knew  the  witness  sold  only  a  claim, 
and  was  to  run  all  risks.  These  were  the  negroes  put  in  jail 
by  the  defendant.  The  sale  was  made  in  August,  1850.  Ne- 
groes all  ran  away  from  plaintiff  immediately  after  the  sale. 

^  FaotmaUj  proved  that  the  defendant  put  the  negroes  in  jail, 
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for  safe  keeping,  about  the  20th  August    Elizabeth  Gibson 
married  one  Dukes^  in  June,  1851. 

'<  For  the  defence,  the  original  will  of  George  Gibson  was 
produced  in  evidence.  On  the  will  the  Ordinary  had  endorsed 
the  probate  of  it  before  him,  by  one  of  the  attesting  witnesses. 
The  will  was  recorded .  in  the  will  book.  At  the  time  of  the 
trial,  the  Ordinary's  oflSce  was  vacant  by  the  death  of  the  in- 
cumbent. Mr.  Scott  the  Clerk  of  the  Court,  who  had  charge 
of  the  Ordinary's  office,  testified  that  he  had  made  search,  but 
could  not  find  any  book  of  probates.  The  endorsement  of  the 
probate  was  dated  6th  April,  1847.  Against  the  objo^tion  of  th« 
plaintiff's  attorney,  the  probate  of  the  will  was  received  in  evi- 
dence, and  the  will  was  read.  By  it,  Creorge  Gibson  bequeathed 
the  negroes  in  dispute,  and  two  more,  to  his  widow,  Elizabeth 
Gibson,  for  life,  or  widowhood ;  and,  after  her  death  or  marriage, 
to  the  testator's  daughter,  Mary  Jane  Graham,  for  life,  and  after 
her  death  to  her  surviving  children.  On  the  6th  August,  1850, 
Mary  Jane  Graham  and  h^r  two  infant  children  filed  a  bill  in 
the  Court  of  Equity  against  Elizabeth  Gibson  and  the  plaintiff, 
setting  out  the  will  of  George  Gibson,  and  charging  the  sale  to 
have  been  made  by  Elizabeth  Gibson  to  the  plaintiff  to  enable 
him  to  run  the  negroes  out  of  the  State,  and  thereby  defeat  their 
interest,  in  remainder,  in  the  slaves ;  and  praying  an  injunction 
to  restrain  Sharp  from  carrying  the  slaves  out  of  the  jurisdic- 
tion. The  injunction  was  granted  by  the  Commissioner  the  day 
the  bill  was  filed.  The  bill  was  taken  pro  con/esso  against  the 
plaintiff.  Elizabeth  Gibson  answered  and  admitted  the  sale  of 
her  interest  in  the  slaves  to  the  plaintiff,  but  denied  any  fraudu- 
lent intention.  In  March,  1851,  a  decree  was  filed,  continuing 
the  injunction,  and  ordering  that  the  defendants  should  give  se- 
curity for  the  forthcoming  of  the  negroes.  Another  Nesmith 
had  been  appointed  executor  of  the  will  of  George  Gibson,  but 
had  renounced.  Administration,  with  the  will  annexed,  was 
granted  to  the  defendant,  in  February,  1848.  The  writ  of  in- 
junction had  been  served  on  the  plaintiff  by  the  sheriff.  While 
the  negroes  were  in  jail,  Armstrong,  as  agent  of  the  plaintiff, 
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demanded  the  negroes  of  the  sheriff.  When  the  defendant  was 
informed  of  the  demand,  he  instructed  the  sheriff  to  deliver  the 
negroes  to  the  plaintiff,  when  the  plaintiff  had  given  security  for 
the  forthcoming  of  them.  The  sheriff  informed  Armstrong  of 
the  defendant's  directions  ;  and  he  declined  to  give  the  required 
T)ond.  The  required  security  was  never  given.  It  did  not  ap- 
pear when  the  negroes  got  out  of  jail.  The  litigation  was  ended 
by  some  arrangement  between  Mrs.  Gibson  and  Mrs.  Graham, 
whereby  Mrs.  Gibson  retained  one  or  two  of  the  negroes,  and 
Mrs.  Graham  took  the  rest.  The  plaintiff  never  took  possession. 
"The  juqr  were  instructed  that,  by  the  marriage  of  Elizabeth 
Gibson  wil^h  Dukes,  her  interest  in  the  negroes  was  determined, 
and  the  plaintiff's  cause  of  action  reduced  to  a  claim  for  damages 
for  the  temporary  conversion  of  the  negroes  by  the  defendant, 
from  the  20th  August,  the  date  of  his  lodgment  of  the  negroes 
in  jail,  to  June,  1851,  the  time  of  Elizabeth  Gibson's  marriage 
with  Dukes ;  and  that  the  right  of  the  plaintiff  to  recovery  de- 
pended on  proof  of  his  purchase  from  Elizabeth  Gibson  of  her 
interest  in  the  slaves,  and  of  the  defendant's  conversion.  The 
question  of  the  purchase  was  submitted  to  them  on  the  evidence. 
On  the  subject  of  conversion,  the  jury  were  instructed  that  it 
might  be  committed  by  any  unwarrantable  interference  with  the 
property  of  another,  in  derogation  or  defiance  of  his  right  of 
property ;  but  that  such  interference  must  be  in  derogation  of 
the  right  of  property.  For  if  a  bailee,  for  a  special  purpose, 
should  carry  off  the  subject  of  the  bailment,  with  intent  to  com- 
mit a  larceny,  any  person  might  seize  the  property  in  behalf  of 
the  owner,  for  the  purpose  of  restoring  it  to  him,  and  such  inter- 
ference would  not  be  a  conversion.  It  was  submitted  to  the  jury, 
on  the  evidence,  whether  the  purchase  by  the  plaintiff,  from 
Elizabeth  Gibson,  of  her  interest  in  the  slaves,  was  bona  fide. 
If  it  were  so,  the  defendant's  interference  was  a  conversion,  and 
the  verdict  should  be  for  the  plaintiff.  But  if  the  plaintiff^s  pur- 
chase of  her  interest  was  not  honest,  but  colorable  only,  and  de- 
signed to  eaable  the  plaintiff  to  carry  off  the  slaves,  and  defeat 
the  interest  of  those  in  remainder,  that  the  seizure  of  the  slaves 
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by  the  defendant,  for  the  purpose  of  defeating  that  design,  and 
rescuing  the  slaves  for  the  use  of  those  in  remainder,  did  not 
amount  to  a  conversion.  The  circumstances  that  would  give 
character  to  the  plaintiff's  purchase  were  submitted  to  the  jury. 
They  found  for  the  defendant." 

The  plaintiff  appealed,  and  moved  for  a  new  trial,  on  the  fol- 
lowing grounds : 

1.  Because  his  Honor  erred  in  instructing  the  jury,  that  un- 
less the  sale  by  Elizabeth  Gibson  to  plaintiff  of  her  interest  in 
the  slaves  was  bonajide,  and  that  it  was  with  a  view  to  remove 
the  slaves  from  the  State,  that  it  was  no  conversicA  for  the  de- 
fendant to  take  the  slaves  and  detain  them. 

2.  Because  the  defendant  was  a  party  by  making  affidavit. to 
the  bill  filed  against  plaintiff  and  Mrs.  Gibson,  and  had  notice 
of  the  order  of  injunction,  and  was  not  authorized  to  deliver  the 
slaves  while  process  was  pending,  to  compel  plaintiff  to  give 
security ;  and  his  act  in  detaining  the  slaves  was  a  conversion. 

3.  Because  the  plaintiff  established  not  only  a  sale,  but  a  con- 
version, on  the  part  of  the  defendant ;  and  the  verdict  was  con- 
trary to  law  and  evidence. 

Harllee,  McKnight,  ior  the  motion,  cited,  Com.  Dig.  Action 
on  Case,  Trover- Conversion,  E.;  1  N.  &  McC.  592 ;  7  Johns. 
R.  302 ;  8  Johns.  R.  445 ;  1  McC.  428 ;  1  Bail.  193,  546 ;  1 
Rich.  318. 

Rich,  contra,  cited^  4  Esp.  R.  165 ;  2  Stark,  on  Ev.  847 ;  2 
Mill,  78 ;  Harp.  279. 

Per  Curiam.  This  Court  concurs  with  the  presiding  Judge 
in  his  instructions  to  the  Jury.  Their  verdict  is  entirely  satis- 
factory.   The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ. 

concurred. 

Motion  dismissed. 
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Elizabeth  Braxton  vs.  W.  J,  Freeman. 

A  devifle  by  hnsband  to  wife  of  his  wbole  estate,  real  and  penonal,  during  life  or  widow- 
hood, does  not,  thoogfa  accepted,  bar  the  wife  from  demanding  dower,  in  lands  aliened 
by  the  hosband  during  ooverture. 

Before  Frost,  J.,  at  Barnwell,  July,  Extra  Term,  1862. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  plaintiff  demanded  dower  in  a  tract  of  land  which  the 
defendant  claimed  under  a  sale  by  her  deceased  husband. 

"  Among  other  defences,  the  defendant  pleaded  that  the  de- 
mandant had  elected  to  take  the  provision  made  for  her  by  her 
husband's  will,  in  lieu  and  satisfaction  of  dower.  In  support  of 
this  plea  it  was  proved  that  the  demandant's  husband  had,  by 
his  will,  given  to  her  the  whole  of  his  estate,  real  and  personal, 
during  life  or  widowhood ;  a»d  that  soon  after  his  death  the 
executor  had  delivered  to  her  all  the  personal  estate,  of  which, 
as  well  as  of  the  real  estate,  the  demandant  had  had  the  pos- 
session and  enjoyment  for  a  period  of  seven  years. 

"  It  was  contended  that  such  provision  did  not  bar  the  de- 
mandant's claim  of  dower,  because  the  same  was  not  expressly 
declared  by  the  will  to  be  in  lieu  of  dower. 

"  It  was  held  that  although  when  provision  is  made  for  a 
wife  by  will,  by  the  gift  of  a  part  of  the  testator's  estate,  it  may 
not  be  construed  as  a  provision  in  lieu  of  dower,  unless  it  is  ex- 
pressly declared  to  be  so ;  yet,  that  the  gift  of  the  whole  of  the 
husband's  estate  to  his  wife  necessarily  implies  that  is  in  lieu  of 
dower ;  and  that  the  acceptance  of  such  provision  bars  the  wi- 
dow's right  of  dower." 

The  demandant  appealed,  and  now  moved  this  Court  to  set 
aside  the  non-suit  in  this  case,  on  the  ground : 

Becaujse  the  bequests  of  the  will  of  the  plaintiff's  husband  in 
favor  of  the  plaintiff,  are  not  in  the  said  will  expressed  to  be  in 
lieu  of  dower,  and  it  is  therefore  respectfully  submitted  that  the 
plaintiff  is  not  barred  of  her  dower  in  the  land  in  question,  which 
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had  been  aliened  by  the  testator  prior  to  the  execution  of  the 
said  will,  nor  is  there  any  repugnancy,  either  technical  or  sub- 
stantial, between  the  provisions  of  the  said  will  and  the  right  to 
demand  dower  in  the  said  land. 

Bellinger^  for  the  motion,  cited  Park  on  Dow.  214 ;  1  Dall. 
417 ;  4  Kent,  68 ;  Smith  vs.  Kniskern,  4  Johns.  Ch.  9 ;  Adsit 
vs.  AdsU,  2  Johns.  Ch.  448 ;  Riley's  Ch.  206-7 ;  Pickett  vs. 
Peay,  2  Tread.  746 ;  Brown  vs.  Caldwell,  Sp.  Eq.  322 ;  Wil- 
son vs.  HaynOj  Chev.  Eq.  37 ;  Caston  vs.  Caston,  2  Rich.  Eq. 
1 ;  Gordon  vs.  Stevens,  2  Hill  Ch.  48. 

Owens,  contra,  cited  Bailey  vs.  Boyce,  4  Strob.  Eq.  84,  96. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  gift  made  by  a  husband's  will  to  his 
wife,  either  for  life  or  in  fee,  of  every  thing  that  he  owned  at  his 
death,  apart  from  a  distinct  manifestation  of  a  contrary  inten- 
tion, would  be  construed  a  benevolence : — the  acceptance  of  it 
would  by  necessity  exclude  her  demand  of  dower  in  the  lands 
contained  in  the  gift,  for  she  could  not  demand  against  herself; 
(Shep.  Touch.  328 ;  Caston  vs.  Caston,  2  Rich.  Eq.  2 :)  but  it 
would  affect  her  right  of  dower  in  other  lands  which  the  hus- 
band had  aliened  during  coverture,  no  more  than  it  wouldaffect 
her  right  in  a  chose  in  action  or  any  other  thing  to  which  she 
was  entitled  independent  of  the  husband's  will.  {Cunningham 
vs.  Shannon^  Eq.  Mss.  H.  407 ;  Hitchens  vs.  Hltchens,  2  Vem. 
403 ;  Adsit  vs.  Adsit,  2  Johns.  Ch.  448 ;  and  other  cases  cited 
in  the  dissenting  opinion  of  Chancellor  Daroan,  4  Strob.  Eq. 
92,  Bailey  vs.  Boyce.) 

It  has  been  suggested  here,  that  the  devise  of  the  remainder 
after  the  wife's  life  estate,  would  be  diminished  and  disturbed  by 
the  damages  which  the  defendant,  husband's  vendee,  would  re- 
cover from  the  husband's  executors  for  the  breach  of  warranty 
that  would  be  made  by  the  wife's  recovery  of  dower  in  the  lands 
conveyed  to  the  defendant :  that  thence  arises  an  implication  in 
the  will  that  the  provision  therein  made  for  the  wife  should  be 
in  lieu  of  dower :  and  that  her  acceptance  of  it  has  barred  her 
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present  demand'.  Admitting  that  there  was  a  warranty,  and 
that  the  remainder  will  be  diminished  as  has  been  suggested, 
the  result  at  last  will  be  that  the  remainder  will  be  less  valuable 
than  had  been  expected, — that  the  testator  was  worth  less  than 
the  remainder-men  had  hoped.  The  dower  disturbs  just  as  a 
debt  of  the  testator  would  do.  As  a  devise  to  a  creditor  would 
not  of  itself  prevent  his  taking  both  his  debt  and  devise,  so  a  de- 
vise to  a  wife  does  not,  of  itself,  have  any  effect  upon  her  dower, 
which  is  no  more  subject  to  the  disposition  of  a  testator  than  is 
his  debt.  The  right  to  either  debt  or  dower  may  be  extinguish- 
ed by  the  acceptance  of  something  which  has  been  given  for  the 
purpose  of  satisfying  it :  but  such  purpose,  in  a  husband's  will, 
when  it  is  urged  against  dower,  must  appear  by  express  words 
or  necessary  implication. 
Motion  granted. 

O'Neall,  Withers  and  Whitner,  J  J.,  concurred. 

Motion  granted* 


James  Ellis,  Admfr  vs.  John  T.  HUl  and  Sureties. 

In  an  action  npon  a  seenrity  exeeuted  for  the  purchase  money  of  land,  bought  cU  a  fixed 
rate  per  acre,  the  porohaser  may  abate  the  price  by  proof  of  a  deficiency  in  quantity ; 
and  the  agreement  to  sell,  at  a  fixed  rate  per  acre,  may  be  shown  by  parol. 

Before  Wardlaw,  J.,  at  Union^  Fall  Term,  1862. 

Sum.*  Pro.  for  the  balance  of  a  note.  The  report  of  his  Honor 
the  presiding  Judge  is  as  follows : 

"  The  note  was  by  the  defendants  to  the  plaintiff's  intestate, 
dated  Feb.  9,  1843,  for  ^365  55.  Upon  it  such  payments  had 
been  made,  as  to  leave  a  balance  of  $34  44  unpaid  at  its  ma- 
turity. 

^  The  defence  was,  that  to  the  extent  of  the  balance,  there 
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had  been  a  failure  of  consideration,  by  reason  of  a  deficiency  in 
the  quantity  of  land  for  which  the  note  was  given. 

'4t  appeared  that  a  tract  of  land  belonged,  in  equal  shares, 
to  nine  persons,  as  heirs  of  a  former  owner,  of  whom  the  plain- 
tiffs intestate  was  one — that  the  land  had  been  sold  to  the  de- 
fendant, John  T.  Hill,  and  notes  given  by  him  to  the  heirs 
severally,  to  each  for  one-ninth  of  the  price — and  that  they 
severally  had  made  to  him  deeds  of  conveyance,  with  warranty, 
of  which  the  deed  of  the  plaintiff's  intestate,  in  consideration  of 
$355  65,  conveyed  one-ninth  of  a  tract  containing  six  hundred 
and  forty  acres,  more  or  less,  bounded  by  lands  of,  &c. 

"  The  defendants  showed  that  the  sale  was  made  at  auction — 
that  the  land  was  sold  by  the  acre,  and  bid  off  by  John  T.  Hill, 
at  five  dollars  an  acre,  and  the  notes  and  deeds  all  executed  on 
the  day  of  sale,  according  to  a  plat  in  possession  of  the  heirs, 
which  represented  640  acres ;  and  that  afterwards,  by  careful 
surveys,  the  land  was  found  to  contain  only  578  acres.  The 
deficiency  of  62  acres,  at  the  price  of  $5  an  acre,  divided  be- 
tween the  nine  heirs,  was  equal  to  the  balance  of  $34  44. 

"  The  plaintiff  objected  to  testimony  contradictory  of  the  con- 
tract shown  by  the  deed. 

'^  1  heard  the  testimony  above  set  forth,  and  decreed  for  the 
defendants.'' 

The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial,  upon  the  grounds : 

1.  Because  the  Presiding  Judge  admitted  the  defendants  to 
offer  in  evidence  upon  the  trial  of  the  case,  transactions  which 
occurred  previous  to  the  execution  of  the  note  and  deed. 

2.  Because  the  deed  contained  no  warranty  further  than  the 
interest  which  the  conveyors  had  in  a  certain  boundary,  and 
that  for  a  gross  sum  of  money. 

3.  Because  there  was  no  proof  of  any  deceit  or  fraud  prac- 
ticed on  the  part  of  the  conveyors. 

Herndon,  for  the  motion,  cited  Bauskett  ads.  Jones ^  2  Sp.  68. 

DawkinSy  contra,  cited  Lorick  vs.  Hawkins,  1  Rich.  417 ; 
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Abercrombie  vs.  Owings,  2  Rich.  127 ;  Evans  vs.  Dendy,  2 
Sp.  9. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  It  had  been  presumed  that  the  question  raised 
upon  this  appeal  was  definitively  settled.  The  principal  object 
in  adding  a  word  now  is  to  reaffirm  that  fact.  The  rule,  in  our 
Courts,  long  established,  is,  that  in  an  action  upon  a  security 
executed  for  the  purchase  money  of  land,  bought  at  a  fixed  rate 
per  acre,  the  purchaser  may  abate  the  price  by  proof  of  defi- 
ciency in  quantity ;  and  that  proof  of  the  sale  of  so  many  acres, 
at  a  certain  rate  per  acre,  may  be  adduced  by  parol,  and  a  ver- 
dict thereupon  shall  be  reduced,  pro  tanio,  according  to  the  de- 
ficiency. 

The  doctrine  is  not  obnoxious  to  anything  contained  in  the 
statute  of  frauds :  nor  to  that  rule  of  evidence  which  excludes 
anything  by  parol  to  vary,  contradict,  add  to,  or  subtract  from, 
written  evidence  of  contract.  It  proceeds  upon  the  footing  of 
failure  of  consideration,  and  has  been  also  adjudged  to  belong 
to  the  rights  of  a  defendant  under  our  discount  law,  {vide  Aber- 
crOmbie  vs.  Owings  and  aL^  2  Rich.  127,  which  is  a  case  full 
to  the  point  of  the  one  before  us.)  The  case  cited,  and  that  of 
Bauskeit  ads.  Jones^  2  Spears  68,  contain  a  reference  to  a  mul- 
titude of  instances  in  which  the  rule  has  been  administered  as 
was  done  on  Cifcuit  in  the  present  instance. 

The  distinction  is  where  a  gross  sum  has  in  point  of  fact  been 
given  for  a  body  of  land,  described  by  metes  and  bounds,  with 
quantity  mentioned  as  additional  matter  of  description,  (which 
intent  may  be  the  more  manifest  from  reference  to  very  specific 
boundaries,  illustrated  by  plat  annexed,)  and  the  purchaser  ob- 
tains the  parcel  of  land  accordingly ;  and  where  the  purchaser 
has  bought  by  the  acre,  and  stipulated  to  pay  according  to  the 
quantity,  in  point  of  fact.  Another  question,  dependent  upon 
the  position  of  a  purchaser,  as  plaintifi*  in  an  action  on  the  war- 
ranty, does  not  present  itself  now. 

It  is  manifest  the  description  contained  in  the  deed  of  convey- 
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atice  is  not  conclusive  upon  the  point  under  consideration.  It 
was  much  more  specific  in  the  case  of  Abercrombie  vs.  Owings 
and  al,  than  in  this  case  :  in  that,  a  survey  had  been  previously 
made,  though  of  doubtAil  accuracy,  and  the  conveyance  ex- 
pressed a  gross  sum  as  the  consideration,  and  the  quantity  was 
stated  at  86  acres,  "more  or  less,"  bounded  by  lines  beginning 
at  a  comer  and  running  thence,  &c.  according  to  the  plat  made 
by  the  surveyor  Gilbert  The  conveyance  here  was  for  one- 
ninth  part  of  a  tract,  whereon  a  certain  person  then  lived,  "con- 
taining 640  acres,  more  or  less,  situate  in  Union  District  on  the 
West  side  of  Broad  River  adjoining  lands  belonging  to  J.  H.,  F. 
S.,  W.  D.,  and  J.  B.  T."  Such  was  the  whole  specification  and 
without  plat 

The  defence  here  resisted  was  allowed  in  the  case  cited  :  a 
fortiorij  it  was  properly  allowed  in  the  case  before  us. 

No  sensible  difference  arises  from  the  circumstance,  that  in 
Abercrombie  vs.  Owings  and  al.  it  was  stipulated,  by  parol,  be- 
fore the  execution  of  the  deed  and  the  notes  imder  seal,  that  a 
mistake  in  the  quantity  should  be  rectified,  when  afterwards 
ascertained.  The  nature  of  the  contract  in  this  case  implied 
the  same.  The  same  objection  would  exist  in  either  case,  the 
same  has  been  urged,  as  to  the  evidence  disclosing  the  nature 
and  terms  of  the  contract  Now,  as  heretofore,  it  must  be  held 
unavailing.    The  motion  is  dismissed. 

Wardlaw,  Frost  and  Whitner,  JJ.,  concurred. 
Motum  dismissed. 
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Elias  Jackson  vs.  Jesse  Lee. 

Plaintiff  declared,  under  statnte  2  W.  and  M.  c  5,  for  distraining  where  no  rent  was  due : 
at  the  trial  he  proved  a  distress  for  Tnore  rent  than  was  due ;  for  more  goods  than 
enough  to  satisfy  the  rent ;  and  that  com  growing  and  potatoes  in  the  gromid  were 
distrained :  no  motion  was  made  for  a  non-snit  because  the  allegation  and  proof  did 
not  correspond,  nor  was  objection  made  on  that  ground  mitil  the  plaintiff's  oonnsel  had 
nearly  closed  his  argpiment  to  the  jiuy :  rerdiot  for  plaintiff,  and  new  trial  ordered  with 
leave  to  plaintiff  to  amend. 

Before  Frost,  J.,  at  Marion,  Fall  Term,  1862. 

The  repon  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  At  the  opening  of  the  case,  this  was  stated  to  be  an  action 
to  recover  damages  for  an  illegal  distress.  It  was  shewn  that 
the  defendant  had  issued  a  distress  warrant  dated  the  8th  Oct. 
1851,  for  $42  61,  *  part  of  two  years'  rent  due'  the  1st  of  October 
in  the  same  year.  The  first  year's  rent  was  $26,  of  which  a 
balance  of  $6  was  due,  and  the  rent  of  the  second  year  was  $35, 
making  $40  due,  at  the  date  of  the  distress  warrant.  The 
bailiff  levied  on  some  seed  cotton  and  fodder,  and  also  on  some 
com  in  the  fields  and  potatoes  in  the  ground.  They  w^re  ap- 
praised at  $53,  and  were  sold  for  $66 : — balance  over  $42  61 
was  paid  to  plaintiff. 

"  A  motion  was  made  for  a  non-suit,  on  the  ground  that  the 
plaintiff,  in  the  declaration,  alleged  the  rent  distrained  for,  to  be 
sixty  dollars,  and  that  no  i^nt  was  d}^e ;  whereas  the  evidence 
shewed  that  only  $42  61  was  distrained  for,  and  that  $40  was 
due.  The  motion  was  over  ruled,  because  on  the  defendant's 
statement  the  plaintiff  had  established  a  cause  of  action,  by 
proof  of  an  excessive  distress. 

*'  Evidence  was  then  offered  by  the  defendant,  (in  mitigation 
of  damages,)  that  the  plaintiff  was  trying  to  evade  the  payment 
of  the  rent,  by  offering  his  cotton  for  sale,  d&c.,  &c. 

"In  the  course  of  the  argument  it  appeared  that  the  plaintiff 
claimed,  as  damages,  double  the  value  of  the  goods  distrained, 
under  the  statute  2,  William  and  Mary,  made  of  force  in  this 
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State.  On  reference  to  the  statute,  it  appeared  that  such  dam- 
ages are  allowed  in  case  the  landlord  should  distrain  and  sell 
the  distrained  goods,  under  the  provisions  of  the  statute,  when 
no  rent  was  due.  So  the  plaintiff's  attorney  was  told  that  the  da- 
mages he  claimed,  under  the  statute,  could  not  be  given ;  but  he 
might  recover  general  damages.  W  hen  the  argument  was  nearly 
concluded,  the  defendant's  attorney  objected,  that  the  declara- 
tion was  framed  under  the  statute,  and  that  the  action  being  so 
brought,  if  the  plaintiff  did  not  make  out  a  case  under  the  sta- 
tute, no  damages  at  all  could  be  recovered.  The  case  was  so 
nearly  ended,  I  thought  it  best  to  let  a  verdict  be  rendered ;  and 
without  considering  the  question  of  pleading,  disallowed  the  ob- 
jection, and  directed  the  jury  that  they  might  find  general 
damages. 

'^  Respecting  the  assessment  of  damages,  the  jury  were  in- 
structed that  the  plaintiff  was  entitled  to  recover  certainly  the 
excess  of  the  rent  distrained  fox,  above  what  was  due.  They 
were  advised  that  they  might  give  more.  That  the  plaintiff  had 
sold  effects  to  an  amount  exceeding  the  rent  claimed,  was  stated 
to  them  as  a  subject  of  damage,  and  the  sale  of  the  corn  in  the 
field  and  of  the  potatoes  in  the  ground,  was  disadvantageous  to 
the  plaintiff.  They  were  told  that  such  sale  was  illegal,  but  the 
illegality  of  the  sale  was  not  declared  on,  as  a  cause  of  action. 
Yet  that  the  injury  sustained  by  the  excessive  sale  might  be 
compensated  in  damages.    They  found  for  the  plaintiff  $13." 

The  defendant  appealed,  and  now  moved  for  a  non-suit  or 
new  trial,  on  the  grounds  : 

1.  Because  the  plaintiff's  declaration  set  forth  the  cause  of  ac- 
tion expressly  under  the  statute  of  2  William  and  Mary,  and 
having  admitted  that  the  greater  portion  of  the  rent  distraided 
for  was  due  at  the  time  of  the  distress,  was  not  entitled  to  re- 
cover on  the  case  made  by  the  pleadings. 

2.  Because  the  amount  of  rent  distrained  for  was  due  at  the 
time  of  issuing  the  warrant,  and  if  not  all  due,  there  was  so 
small  a  difference,  that  it  clearly  appeared  the  difference  was  a 
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inistake  of  the  magistrate  who  made  the  calculatioi^  of  the 
amount  of  rent  due ;  and  there  was*  nothing  in  the  case  going 
to  show  oppression  or  misconduct  on  the  part  of  the  defendant. 

3.  Because  there  was  no  claim  made  by  the  declaration  of 
damages  sustained,  on  account  of  com  standing  in  the  field  and 
potatoes  in  the  ground ;  and  the  plaintiff  was  entitled  to  recover 
nothing  for  these  items. 

4.  Because  the  plaintiff  was  entitled  to  recover  only  the  ex- 
cess of  the  distress,  if  entitled  to  recover  iat  all,  which  the  de- 
fendant insists  was  not  the  case ;  and  that  the  verdict  was  con- 
trary to  law  and  evidence. 

Harllee,  for  the  motion. 
Miller,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  declaration  in  this  case  is  framed  under 
the  statute  2  W.  and  M.  c.  6,  §  6,  for  distraining  where  no  rent 
was  due.    (2  Stat.  631.) 

The  proof  did  not  sustain  this  allegation  :  and  therefore  a  mo- 
tion for  non-suit  might  have  prevailed  if  this  objection  had  been 
made  at  the  proper  time,  but  it  seems  it  was  not  started  on  the 
trial  below,  until  the  plaintiff's  attorney  was  near  the  close  of  his 
argument.  This  entitles  it  now  to  no  favor,  and  if  the  case 
could  be  sustained  under  the  verdict,  as  the  record  now  stands, 
I  should  he  disposed  to  do  it.  But  the  case  made  is  so  wholly 
foreign  to  the  allegation,  that  we  cannot  permit  the  judgment  for 
the  plaintiff  to  be  entered. 

As  it,  however,  appears,  he  has  a  meritorious  cause  of  action, 
for  that  the  defendant  distrained  for  more  rent  than  was  due  : 
that  he  distrained  more  goods  than  enough  to  satify  the  rent, 
and  that  he  distrained  the  corn  growing  and  potatoes  in  the 
ground ;  we  will  not  turn  the  plaintiff  round,  but  order  a  new 
tria4,  with  leave  to  the  plaintiff  to  amend  by  adding  a  count  or 
counts  to  cover  the  injuries  which  he  has  sustained. 

It  is^  therefore,  ordered,  that  a  new  trial  be  granted  :  that  the 
plaintiff  have  leave  to  amend  his  declaration  by  adding  one  or 
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more  counts,  as  he  may  choose,  provided  the  said  amendment 
be  made  within  the  next  sixty  days :  and  the  plaintiff  shall  post 
the  usual  thirty  day  rule  requiring  the  defendant  to  plead  to  the 
same.  ^ 

Wardlaw,  Withers  and  Whitner,  JJ.,  concurred. 
New  trial  ordered. 


Elijah  Bledsoe  vs.  W.  H.  Thompson, 

The  looer  upon  a  hone  race  may  reooyer  his  gtake  from  the  stakeholder,  provided  he  de* 
mand  it  before  it  is  paid  oyer  to  the  wizmer. 

Before  Frost,  J.,  at  Barnwell^  July^  Extra  Term,  1862. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

^'  This  was  an  action  of  assumpsit,  to  recover  the  deposit  of  a 
wager  on  a  horse  race.  The  plaintiff  bet  with  another  on  a  horse 
race,  and  deposited  $200,  his  stake  on  the  race,  with  the  de- 
fendant. The  judges  of  the  race  decided  that  the  plaintiff  was 
the  loser.  He  was  dissatisfied  with  the  decision,  and  gave  no- 
tice to  the  defendant  not  to  pay  over  the  stake.  The  defendant, 
however,  being  indemnified,  did  pay  it  over,  and  this  action  was 
brought 

'4t  was  argued  that,  under  the  statute  of  9  Anne  ch.  14,  (2 
Stat.  666,)  the  plaintiff  could  not  recover,  because  the  action 
was  not  brought  within  three  months  after  the  wager  was  paid. 
It  was  decided  that  the  plaintiff  had  not  paid  the  wager ;  and 
the  case  was  not  within  the  statute.  The  defendant  was  a  bailee 
of  the  plaintiff,  who  had  a  right  to  demand  the  return  of  his 
money,  at  any  time  before  the  defendant  had  paid  it  over,  or 
had  contracted  any  legal  liability  to  the  other  party  to  the  bet. 
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According  to  Rice  vs.  Oist,  1  Strob.  82,  all  wagers  are  illegal, 
and  by  the  result  of  the  race  the  defendant  incurred  no  legal 
liability  to  the  other  party  to  pay  the  stake  to  him.  The  plain- 
tiff had  the  same  right  to  demand  the  return  of  his  money,  after 
the  race  was  run,  as  before.  Verdict  was  rendered  for  the  plain- 
tiff!" 

Defendant  appealed  and  now  moved  for  a  new  trial,  on  the 
ground,  that  his  Honor  should  have  decided  that  the  plaintiff* 
had  no  cause  of  action,  having  failed  to  bring  his  suit  within 
three  months,  as  required  by  the  Stat.  9,  Anne  c.  14. 

A.  P.  Aldrich,  for  the  motion,  cited,  1  Bail.  316 ;  1  Sp.  379 ; 
Doug.  696 ;  12  Johns.  1. 

OwenSy  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  We  shall  enter  upon  no  review  of  our  own, 
or  of  other  cases,  with  a  view  to  say  what  this  case  might  sug- 
gest, but  what  is  not  necessary  to  its  determination.  It  is  safe 
ta  observe,  that  the  Courts  of  this  State  look  with  a  stronger 
spirit  of  condemnation  upon  every  class  of  cases  involving  gam- 
ing transactions  than  have  the  English  Courts  upon  some  of 
them :  and  this  will  appear  from  what  is  contained  in  the  case 
of  Rice  vs.  aist,  (1  Strob.  82.) 

The  money  which  Bledsoe  sued  for  he  had  deposited  with 
Thompson,  as  a  wager  upon  a  horse  race.  He  lost  the  race, 
but  directed  Thompson  not  to  pay  the  money  over.  The  win- 
ner had  no  legal  right  to  it :  his  action  for  it  could  not  have 
been  sustained,  whether  directed  against  Thompson,  the  stake- 
holder, or  against  Bledsoe.  Why  could  not  the  latter  counter- 
mand any  previous  authority  that  might  have  been  communi- 
cated to  Thompson  ?  It  was  not  a  case  in  which  Thompson 
held  an  agency  coupled  with  an  interest  in  himself:  nor  one  in 
which  Thompson  had  incurred  a  liability  the  discharge  of  which 
required  that  he  should  pay  the  deposite  to  the  winner ;  nor  one 
in  which  any  right  of  a  third  party  cognizable  by  the  law  de- 
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• 

manded  that  Thompson's  trast  or  agency  should  be  regarded 
irrevocable ;  nor  one  in  which  two  principals  had  mutually  con- 
stituted a  common  agent,  the  entire  fulfilment  of  whose  agency^ 
as  originally  defined,  had  become  necessary  to  vindicate  the  su- 
pervening legal  rights  of  either  of  the  two ;  nor  one  in  which 
legal  rights  of  a  third  person  had  arisen  upon  a  partial  execu- 
tion of  an  agency  created  by  Bledsoe.  It  is  a  case  in  which 
the  defendant  held  for  the  plaintiflf  an  illegal  wager  (one  at  least 
which  the  law  does  not  sanction,  though  an  indictment  might 
not  lie) ;  and  in  such  case  we  have  the  opinion  of  the  English 
Court,  that  either  party,  even  the  loser,  may  recover  from  the 
stakeholder  the  money  deposited  by  him,  whether  the  wager, 
or  event,  be  decided  or  not ;  provided  he  demand  his  money  be- 
fore the  same  be  actually  paid  over,  after  the  event,  to  the  win- 
ner :  {vide  Hastelow  vs.  Jackson^  16  Eng.  Com.  Law  R.  204) 
Without,  therefore,  prosecuting  the  inquiry  into  any  other  grounds 
that  might  be  discussed  in  such  a  case  as  this,  the  foregoing 
considerations  have  brought  us  to  affirm  the  conclusion  on  the 
Circuit,  and  to  adjudge  that  the  motion  be  refused.  And  it  is 
ordered  accordingly. 

O'Neall,  Wardlaw,  Frost  and  Whitner,  JJ.,  concurred. 
Motion  refused. 
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Elizabeth  W.  White  vs.  The  Charlotte  and  So.  Ca.  R.  R. 

Company. 

In  estimating  the  "  lom  or  damage  "  to  a  land>owner  by  the  right  of  way  taken  by  the 
Charlotte  and  Sonth-Caiolina  Bailroad  Company,  the  Jury  may  estimate  the  valne  of 
the  land  occupied  by  the  Company ;  the  deterioration  of  parcels  isolated ;  the  altera- 
tions of  arrangement  required  about  the  homestead ;  the  loss  of  time,  and  expenditures, 
caused  by  any  increase  of  care  or  distance  which  had  been  occasioned ;  and  the  injury 
to  the  value  of  the  place  as  a  stand  for  a  public  house. 

Before  Wardlaw,  X,  at  Chester^  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

f  This  was  an  appeal  by  a  land-owner  from  the  assessment 
made  by  Commissioners,  of  the  damage  done  to  her  land  by  the 
right  of  way  through  it,  taken  by  the  Railroad  Company.  (See 
the  Charter,  11  Stat.,  Sec.  19,  1848.    Sec.  — ,  1846.) 

"  The  land  consists  of  two  tracts,  near  to  each  other,  but  not 
adjoining,  both  within  two  miles  of  Chester  village — one  con- 
taining two  hundred  acres,  the  other  nine  acres.  The  Railroad 
runs  through  the  first  tract  for  half  the  distance,  with  an  em- 
bankment five  or  six  feet  high ;  and  for  the  other  half  with  a 
cut,  varying  in  depth  from  three  to  fifteen  feet ;  leaving  but  one 
crossing,  which  is  where  a  public  road  crosses.  Directly  in  front 
of  the  house,  forty-seven  yards  from  the  door,  the  cut  is  six  feet 
deep.  Three  small  parcels  of  land,  lying  between  the  Railroad 
and  the  public  road,  are  so  isolated  and  misshapen  as  to  be  un- 
worthy of  fencing.  A  field,  formerly  within  a  quarter  of  a  mile 
of  the  house,  can  now  be  reached  only  by  going  down  the  Rail- 
road on  one  side,  and  up  it  on  the  other,  a  distance  of  a  mile 
and  a  quarter.  A  barn  and  two  stables  have  been  separated 
from  the  mansion ;  and  a  well  and  a  few  fiiiit  trees,  at  an  old 
settlement,  have  been  injured.  Upon  the  second  tract,  the  Rail- 
road passes  over  one  comer,  with  a  high  embankment,  occupy- 
ing one  acre,  and  leaving  the  other  eight  acres  open  to*  the  public 
road,  which  bounds  the  tract  on  one  side,  and  uninjured,  except 
that  communication  with  places  over  the  Railroad  is  interrupted, 
or  made  circuitous. 
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"  The  defendant's  husband,  in  his  lifetime,  twenty  years  ago, 
bought  the  first  tract  in  several  portions,  at  $4  an  acre,  or  there- 
abouts ;  and  afterwards  he  built  upon  it  a  two-story  frame  house, 
painted  and  ^ell  finished,  (the  contractpriceof  which  was  1^700,) 
and  made  other  improvements.    He  kept  a  house  of  entertain- 
ment, particularly  for  horse-drovers.    The  house  is  enclosed  by 
palings ;  between  these  and  the  Railroad  is  the  public  road,  and 
a  short  distance  from  the  house  the  public  road  forks. 
''  The  Commissioners  assessed  the  damages  as  follows : 
First  tract — 
Eight  and  a  half  acres  taken^  at  $20  an  acre       $170 
Five  acres  cut  off  and  damaged,  at  $8  an  acre        40 
For  moving  barn  and  stables  •  -  35 


246 

Enhancement  of  value,  200  acres,  at  $1  per  acre  200 


Excess            ...  $45 
Second  tract — 

One  acre  taken         -           -            -            -  20 

Eight  acres,  enhanced  value                        -  16 


Excels  ...  6 

Assessment  in  favor  of  land-owner  -  -         $60 

'^  Three  brothers-in-law  of  the  appellant,  her  only  witnesses, 
gave  various  opinions  as  to  the  value  of  the  parcels  cut  off,  and 
as  to  the  items  of  damage  done  ;  but  all  agreed  that  the  tract 
was  by  $600  less  valuable  than  it  would  be  if  no  Railroad  was 
in  the  district  The  value  of  the  stand  for  a  place  of  entertain- 
ment, some  of  them  said,  was  destroyed ;  but  one  of  them  seemed 
plainly  to  consider  the  deep  cut  in  front  of  the  house,  and  con- 
sequent inconvenience,  as  the  principal  cause  of  deterioration. 

'^  For  the  Company,  it  appeared,  by  one  witness,  that  the 
small  tract,  which  in  1846  had  been  bought  for  $60,  when  it 
was  mostly  in  woods,  had  since  been  cleared,  and  now  brings  a 
rent  of  $30  a  year ;  that  $20  an  acre  has  been  ofiered  for  it,  and 
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$360  asked  ;  and  that  the  appellant  offers  the  other  tract  at  |^12 
an  acre. 

"  The  only  remaining  witness  testified  that,  in  tiis  opinion, 
the  intrinsic  value  of  the  whole  land  for  agricultural  purposes 
did  not  exceed  $6  an  acre ;  that  all  the  lands  in  the  neighbor- 
hood had  been  raised  in  .price  by  the  Railroad,  and  that  he 
would  certainly  take  the  land  as  it  now  is,  rather  than  take  it 
without  a  Railroad  in  the  neighborhood. 

"  I  directed  the  jury  thkt  this  was  a  question  of  compensation, 
not  one  of  trespass,  and  therefore  that  certain  violations  of  the 
Charter,  spoken  of  on  the  part  of  the  appellant,  could  not  be 
considered  ;  that  they  should  estimate  "the  loss  or  damage"  on 
one  side,  and  the  "benefit  and  advantage" on  the  other,  and  if 
the  former  was  greater,  find  the  excess  for  the  appellant ;  that 
under  the  latter  head  would  fall  any  increase  in  the  price  of  the 
land,  or  increase  in  the  comforts  or  facilities  of  the  land-owner, 
in  diminution  of  his  labor  or  expenses,  appreciable  in  money, 
and  caused  by  the  Railroad ;  under  the  former  head  would  fall, 
not  matters  of  sentiment  or  fancy,  but  such  losses  and  incon- 
veniences as  could  be  estimated  in  money :  amongst  which  were 
the  value  of  the  land  actually  occupied  ;  the  deterioration  of  the 
parcels  isolated ;  the  alterations  of  arrangement  required  about 
the  homestead  ;  the  loss  of  time  and  expenditures,  caused  by 
any  increase  of  care  or  distance  which  had  been  occasioned ; 
and  the  injury,  if  any  had  been  done,  to  tfie  value  which  the 
place  had  as  a  stand  for  a  public  house. 

"  The  jury  found  for  the  appellant  $260." 

The  Company  appealed  and  now  moved  for  a  new  trial,  on 
the  grounds 

1.  Because  the  presiding  Judge  erred  in  admitting  evidence 
of  damages  wholly  conjectural,  and  incapable  of  pecuniary 
valuation. 

2.  Because  the  presiding  Judge  erred  in  charging  the  jury 
that  the  damage  to  the  appellant's  stand,  as  a  place  of  public 
entertainment,  might  be  considered  in  estimating  the  damages 
to  her  land. 

4 
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3.  Because  the  evidence  was,  that  the  enhanced  value  of  the 
lands  of  the  appellant  exceeded  the  damage  arising  from  the 
construction  of  the  road  of  the  Ck)mpany. 

4  Because  the  damages  found  by  the  jury  are  excessive  and 
unreasonable. 

McAliley,  for  appellant. 
Dawkinsj  Thomsofi^  contra. 

Per  Curiam.  In  this  case  the  Codrt  is  satisfied  with  the  re- 
sult.   The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ., 
concurring. 

Motion  dismissed. 


James  R.  Holland  and  wife  vs.  John  U.  In/s^am,  Eafor. 

A  witness  who  is  promised  by  the  plaintiff  a  sum  of  money  if  he  will  attend  as  a  witneai 
and  the  plaintiff  gains  the  case,  is  incompetent  to  testify  for  the  plaintiff. 

Before  Whitner,  J.,  at  Kershaw ^  Fall  Term,  1861. 

In  this  case — trover  for  negroes — his  Honor's  report  is  as 
follows : 

"  The  plaintiff  having  stated  his  case,  offered  his  first  witnessi 
one  H.  D.  Coats,  who  being  sworn  on  his  voire  dire,  denied 
having  any  interest  in  the  event  of  the  suit,  being,  as  he  said 
no  blood-kin  to  any  of  the  parties. 

''After  much  prevarication,  he  said  he  had  been  offered  $100^ 
by  the  plaintiff  to  ensure  the  suit,  to  which  *he  replied,  <  Your 
money  perish  with  you.' 
4* 
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"  Being  pressed  again  and  again,  as  to  other  offers  or  under, 
standings,  entering  each  time  into  a  course  of  argument  to  prove 
his  freedom  from  any  interest,  and  avoiding  any  direct  reply,  he  at 
length  said,  '  If  these  questions  must  be  met,  he  might  as  well 
go' — and  left  the  witness's  stand  rather  than  answer.  An  appeal 
from  plaintiff's  counsel,  however,  brought  him  back,  when  a  si- 
milar course  of  prevarication  was  pursued,  until  at  length  he 
said  the  plaintiffs  had  offered  him  $  100  if  he  would  attend  as  a 
witness,  and  they  gained  the  suit.  On  a  cross-examination  by 
plaintiffs'  counsel,  in  explanation,  he  said  it  was  the  understand- 
ing he  was  to  get  the  $100  if  the  suit  was  gained — and  he  had 
no  reason  to  doubt  he  would  get  it  if  he  chose  to  accept  it.  I 
was  not  fully  satisfied  whether  such  a  corrupt  understanding 
should  have  any  other  effect  than  to  impeach  his  credibility, 
though  I  thought  it  safer  to  exclude  the  witness  altogether,  and 
80  ruled.  The.plaintiffs  being  unable  to  proceed  without  the 
testimony  of  this,  their  only  witness  as  to  the  parol  gift,  a  non- 
suit was  ordered." 

The  plaintiffs  appealed,  and  now  moved  this  Court  to  set 
aside  the  non-suit : 

Because  the  Court  erred,  it  is  respectfully  submitted,  in  ruling 
that  Harwell  D.  Coats,  the  only  witness  on  the  part  of  the  plain- 
tiffs by  whom  the  gift  of  the  slaves  could  be  proved,  was  an  in- 
competent witness,  because  of  his  interest  in  the  event  of  the 
suit,  the  witness  stating  positively  he  had  no  interest. 

Clintony  for  the  motion,  cited  1  Rich.  249 ;  Williams  vs. 
Jones,  2  Ala.  R.  314 ;  Belt  vs.  Miller,  4  Har.  and  McH.  80 ;  1 
Greenl.  Ev.  §  390 ;  5  Johns.  R.  427. 

Ca^^on, contra,  cited  McVeaugh  vs.  Goods,  1  Dall.  62;  Tnnis 
vs.  Miller,  2  Dall.  50 ;  1  Stra.  127 :  1  Bl.  R.  303 ;  Garde  on  Ev. 
8 ;  Gilb.  on  Ev.  229. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  question  in  this  case  is  so  important  to 
the  due  and  proper  administration  of  justice,  that  it  may  make 
it  proper  to  give  it  a  little  fuller  examination  than  the  case  other- 
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wise  would  seem  to  justify.  For  that  the  witness  could  not  be 
believed  by  Judge  or  jury,  has  not  been  denied  by  the  zealous, 
persevering  counsel  who  brings  up  the  appeal.  Cut  bono,  might 
well  be  asked,  should  the  competency  of  such  a  witness  be  urged? 

But  being  urged,  makes  the  necessity  of  a  decision,  and  the 
monstrous  proposition,  that  a  witness  hired  to  testify,  should  be 
allowed  to  be  sworn,  makes  it  necessary  to  vindicate  the  exclu- 
sion of  the  witness  below. 

Evidence  is  defined  to  be  that  which  makes  a  matter  m  dis- 
pute clear,  evident.  How  can  that  be  done  by  a  witneiss,  who 
is  hired  to  testify  for  a  party  ?  Belief  cannot  be  given  to  one  so 
circumstanced,  and  hence  such  evidence  ought  not  to  be  given. 

The  reason,  why  interest  excludes  a  witness,  is,  because  of 
the  weakness  of  our  nature  ;  it  might  tempt  one  to  swear  falsely : 
and  hence  belief  cannot  be  legally  given  to  one,  who  has  the 
slightest  legal  interest  in  the  event  of  the  suit.  If  this  be  so, 
does  not  reason,  common  sense,  prudence  and  justice,  plainly 
declare,  that  one,  who  has  either  pocketed  the  bribe,  or  expects 
to  receive  it,  (although  he  may  not  be  legally  able  to  do  so,) 
should  not,  for  the  same  reason,  be  allowed  to  testify?  I  think 
so,  and  if  there  has  been  no  rule  of  exclusion,  heretofore,  suffi- 
cient to  drive  such  an  one  from  the  stand,  I  would  make  it  now. 

But  it  seems  to  me,  there  is  really  no  difficulty  in  the  matter, 
on  authority.  There  is  no  doubt,  that  to  exclude  a  witness,  he 
must  have  a  direct  interest  in  the  event  of  the  snit,  or  in  the  re- 
cord, as  matter  of  evidence  for  him  hereafter.  I  do  not  under- 
stand, that  in  every  case  the  Court  is  to  decide,  that  the  interest 
arises  out  of  a  certain,  en  forcible  legal  demand.  If  the  witness 
has  made  a  contract,  which  he  believes  will  give  him  money, 
in  the  event  of  the  suit,  and  hence  that  upon  its  determination, 
the  record  will  be  evidence  for  him,  I  think  he  is  at  once  ex- 
cluded by  the  very  nature  of  his  contract  For  it  may  be,  that 
he  will  receive  the  reward  of  his  corrupt  bargain  without  a  resort 
to  legal  remedies,  and  hence  his  interest  will  be  realized : — ^but 
if  he  has  to  sue,  will  not  the  record  be  evidence  for  him  ?  No 
one  can  doubt  it.    It  does  not  follow  under  the  rule,  that  it  must 
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avail  him.  It  may  be,  after  it  has  been  received,  that  the  record 
will  be  thrown  at  his  head,  and  he  will  be  told  to  depart  with 
both  it  and  himself,  soiled  by  infamy.  Still  it  was  evidence  for 
him,  in  a  case  in  which  he  could  not  succeed. 

I  am  very  well  aware  that  the  tendency  of  Courts  is  to  nar- 
row the  objections  to  competency,  and  to  place  many  which 
were  once  allowed,  naWj  in  the  scales  of  credibility.  Still  I  think 
it  will  be  hard  to  find  any  case,  or  dictum,  which  would  make 
the  witness  in  this  case  competent,  and  leave  his  credit  to  the 

jury- 

The  case  of  the  City  Council  vs.  Weikman,  1  Rich.  240,  is 

the  case  mainly  relied  upon  by  the  plaintiff.  There  the  defen- 
dant was  prosecuted  by  a  City  Marshal,  and  according  to  the 
City  Ordinance,  he  was  entitled,  on  convicting  the  defendant 
by  evidence,  other  than  his  own,  to  half  the  penalty.  The  wit- 
ness was  also  a  Marshal,  and  by  agreement  with  the  prosecutor, 
was  to  share  with  him  the  penalty,  if  the  defendant  was  con- 
victed. He  was  objected  to,  and  released  his  interest.  Not- 
withstanding this  the  Recorder  held,  he  was  not  competent. 
The  Court  of  Appeals  held,  that  the  witness  was  competent : 
but  in  so  holding,  they  did  not  affirm,  if  there  had  been  no  re- 
lease he  would  have  been. 

The  case  of  McVeaugh  vs.  Goods,  1  Dall.  62,  fully  sustains 
OUT  ruling  in  this  case :  indeed  it  goes  quite  beyond  it,  and  far- 
ther, perhaps,  than  I  would  be  willing  to  go.  For  there  the 
witness  merely  expected  some  compensation frotn  the  plaintiff^ s 
generosity,  although  he  had  no  certain  promise  of  the  kind* 
The  witness  was  excluded  as  interested.*  The  rule  laid  down 
by  the  Court  in  that  case,  that  ^*  it  nearly  concerns  the  adminis- 
tration of  justice,  that  witnesses  should  be  free  from  every  kind 
of  bias,"  is  directly  applicable  to  this  case,  and  fully  meets  my 
approbation. 

In  Garde  on  Evidence,  p.  8,  (which  is  an  excellent  compen- 
dium of  the  rules  and  principles  of  evidence,)  it  is  stated: 
'^  Where  one  of  the  parties  in  the  action  promises  to  give  the 
witness  a  lease  of  the  property,  should  be  succeed  in  recovering, 
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this  disqualifies."  This  is  precisely  the  case  before  us.  For 
here  money  is  promised,  in  the  event  of  the  plaintiffs'  success. 
The  motion  is  dismissed. 

Frost,  Withers  and  Whitner,  J  J.,  concurred. 
Wardlaw,  J.    I  think  the  objection  should  have  gone  to  the 
credibility  of  the  witness. 

Motion  dismissed. 


W.  H,  Allen  and  others  vs.  John  J.  Fogler. 

Where  there  is  a  speoiftl  yerdiot)  no  fact  not  stated  in  it  can  be  infemd  ftom  the  faote 

found. 
Oift  of  lands  by  deed  to  H.  A.  "  and  to  the  heirs  of  her  body,  and  in  case  of  her  death 

before  she  has  an  heir,"  then  to  J.  A.  in  fee : — Hddf  that  the  remainder  to  J.  A.  was 

void. 
At  the  common  law  a  fee  in  remainder  cannot  be  moonted  on  a  fee. 

Before  Withers,  J.,  €U  BarnweU^  Fall  Terniy  1852. 

This  was  an  action  of  trespass  to  try  title.  The  jury  found 
the  following  special  verdict : 

^'  We  of  the  Jury  find  that  the  land  in  dispute  was  granted 
to  John  Wickley,  by  the  State,  on  the  6th  June,  1786,  as  271 
acres  '  on  the  High  Hill  Pond.' 

"  We  further  find  that  Elijah  Gillett,  on  the  28th  February, 
1809,  by  deed  duly  executed  and  delivered,  conveyed  the  land 
in  words  and  terms  following,  to  wit : 

'^  State  of  South-Carolina,  Barnwell  District : — Know  all  men 
by  these  presents,  that  I,  Elijah  Gillett,  of  State  and  District 
aforesaid,  do,  for  the  love  and  afiection  I  bear  towards  Harriet 
Allen  and  Josiah  Gillett  Allen,  give  and  bequeath  to  Harriet 
AUen^  and  to  the  heirs  of  her  hody^  and  in  case  of  her  death  be- 
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fore  she  hcisan  heir,  I  desire  whatever  I  may  give  to  her^  may 
be  the  right  and  property  of  Josiah  Oillett  Allen,  and  in  ease 
of  his  death  before  he  has  an  heir,  to  belong  to  Harriet  Allen. 
I  give  to  Harriet  Alleii  a  tract  of  land  containing  by  a  re-survey 
three  hundred  and  twenty-nine  acres ;  it  adjoins  lands  surveyed 
for  Joseph  Allen,  Ashford  Jenkins  and  John  Allen.  This  tract 
was  granted  to  John  Wickley ;  this  tract  is  known  by  the  name 
of  High  Hill  Pond  tract ;  also  an  equal  half  of  three  tracts  of 
land,  one  sold  to  me  by  Lewis  Thomas,  125  acres ;  one  tract  by 
Michael  Wilkinson,  141  acres ;  and  one  tract  sold  to  me  by  Jo- 
seph Parker,  100  acres,  called  the  old  field  tract ;  also,  three 
cows  and  their  calves,  that  runs  over  the  three  runs,  with  their 
increase  that  may  be  with  them.  I  give  and  bequeath  to  Josiah 
Gillett  Allen  a  tract  of  land  sold  to  me  by  Tarlton  Brown,  Sher- 
iff;  a  tract  granted  to  John  Wickley.  It  adjoins  Logg  Branch, 
Bigg  Branch  being  the  waters  of  Jackson's  Branch,  and  it  ad- 
joins lands  of  Dr.  John  Budd ;  also  another  tract  of  one  hundred 
and  nine  acres,  granted  to  WilHam  Wickley ;  it  also  adjoins 
lands  of  Joseph  Brooker ;  also,  his  equal  half  of  the  three  tracts 
given  to  Harriet  Allen ;  Wilkinson's  tract,  141  acres ;  Joseph 
Parker's  tract,  100  acres ;  Lewis  Thomas's  tract,  125  acres ; 
also,  a  negro  fellow  named  Chatham,  his  wife  Nancy,  and  his 
son ;  which  said  property  I  relinquish  to  them  and  their  heirs 
forever.  As  witness,  my  hand  and  seal,  this  28th  day  of  Feb- 
ruary, 1809. 

Witnesses  present :     1  ^^^^^ 

Jo^Wr  (Signed:)  E.  GILLETT.     )  SeaL  j 

John  McFail.  J  ^^^^^ 

"  We  further  find  that  the  said  Josiah  Gillett  Allen,  named  in 
the  said  deed,  departed  this  life  in  1824,  leaving  as  his  distribu- 
tees Sarah  E.  Allen,  his  widow,  who  afterwards  intermarried 
with  Joseph  Allen,  a  son,  Wm.  H.  Allen,  another  son,  Elijah  G. 
Allen,  and  a  daughter,  Ann  Amanda  Allen,  who  afterwards  in- 
termarried with  Seth  Daniel;  and  these  six  persons  last  men- 
tioned are  the  plaintiffs  in  this  action. 
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"  We  further  find  that  Harriet  Allen,  named  in  the  deed  of 
conveyance  from  Elijah  Gillett,  above  set  forth,  was  the  natural 
and  illegitimate  sister  of  Josiah  Gillett  Allen,  also  named  in  said 
deed. 

"  We  further  find  that  the  said  Harriet  Allen  intermarried  with 
John  Jenkins,  and  on  the  8th  of  August,  1837,  by  deed  duly 
executed  and  delivered  by  the  said  Harriet  and  her  husband 
John  Jenkins,  (with  inheritance  duly  renounced)  conveyed  the 
land  in  dispute  to  one  Charles  J.  Mixson,  who,  on  the  1st  of 
September,  1849,  by  deed  duly  executed  and  delivered,  conveyed 
the  land  in  dispute  to  the  defendant  John  J.  Fogler. 

"  We  further  find  that  after  the  8th  of  August,  1837,  afore- 
said, the  said  John  Jenkins  departed  this  life,  leaving  surviving 
him  the  said  Harriet,  who,  in  1846,  departed  this  life,  never  hav- 
ing had  any  child  or  children  lawfully  begotten.  We  further 
find  that  the  defendant  John  J.  Fogler,  hath,  since  1846,  and 
before  the  commencement  of  this  suit  (which  was  commenced 
8th  October,  1849,)  destroyed  timber  on  the  land  in  dispute  to 
the  value  of  five  dollars. 

"  If  the  Court  shall  be  of  opinion,  that  on  the  above  facts  as 
found,  the  plaintiffs  are  not  entitled  to  recover  the  land  in  dis- 
pute, then  we  find  for  the  defendant. 

'^  If  the  Court  shall  be  of  opinion,  that  on  the  above  facts  as 
found,  the  plaintiffs  are  entitled  to  recover,  then  we  find  for  the 
plaintiffs  the  land  in  dispute,  described  in  the  re-survey  plat  of 
L.  P.  Hext,  D.  Surveyor,  dated  14th  October,  1852,  contained 
within  the  lines  A.  B.  B.  C.  C.  D.  D.  A.  marked  in  said  plat  and 
five  dollars  damages.     D.  D.  HALLONQUIST,  Foreman." 

His  Honor,  the  presiding  Judge,  ordered  the  postea  to  be  de- 
livered to  the  defendant. 

The  plaintiffs  appealed  and  now  moved  this  Court  to  reverse 
the  decision  of  his  Honor  on  the  following  grounds  : 

1.  That  under  the  deed,  28th  February,  1809,  from  Elijah 
Gillett,  Harriet  Allen,  (afterwards  Jenkins)  at  most  took  a  fee 
conditional  in  the  land,  which  would  have  reverted  to  the  grantor 
at  hef  death  without  issue ;  but  under  the  last  clause  of  the 
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deed,  the  right  of  rerersion  was  released  and  relinquished  to 
Josiah  Gillett  Allen,  under  whom  the  plaintiffs  claim. 

2.  That  if  the  estate  was  not  so  released  and  relinquished  to 
Josiah,  then  the  words  "  heirs  of  her  body"  are  qualified  by  the 
words  '^  and  in  case  of  her  death  before  she  has  an  heir,"  which 
last  words  reflect  back,  and  give  construction  to  the  first  words, 
and  restrain  their  indefinite  import  to  heirs  living  at  her  death^ 
so  that  Harriet  took  an  estate  for  life,  remainder  to  her  heirs 
living  at  the  time  of  her  death,  in  default  thereof,  contingent 
remainder  to  Josiah.  And  the  limitation  not  being  too  remote, 
and  Harriet  having  died  without  such  heirs,  the  fee  passed  to 
the  distributees  of  Josiah,  to  whom  it  had  been  limited  in  re- 
mainder, and  whose  existence  at  the  time  of  the  event  did  not 
constitute  the  contingency. 

3.  That  if  the  words  "  heirs  of  her  body"  are  not  by  the  sub- 
sequent words,  ''  in  case  of  her  death  before  she  has  an  heir,'^ 
restricted  to  mean  heirs  living  at  her  death,  then  the  contingency 
provided  for  was  if  Harriet  should  die  before  she  had  issue,  or 
prior  to  having  issue,  or  without  having  had  issue,  so  that  Har- 
riet took  the  estate  subject  to  be  divested  in  the  happening  of 
that  contingency.  And  the  contingency  having  happened,  the 
fee  passed  to  the  distributees  of  Josiah,  to  whom  it  was  limited 
in  remainder  on  the  happening  of  the  contingency,  or  rather  in 
whom  it  vested  subject  to  the  non-happening  of  the  contingency. 

4  Because  in  the  facts  as  found  by  the  jury,  and  under  the 
law  applicable  thereto,  the  plaintiffs  were  entitled  to  recover. 

Bellinger,  Hutson,  Trotti,  for  the  motion. 
Aldrich,  Owens^  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  without  more  than  merely  stating, 
that  the  special  verdict  does  not  find  that  the  title  to  the  land 
in  dispute  was  in  the  plaintiffs'  grantor,  but  leaves  that  to  be 
inferred  from  the  facts  found,  that  there  are  deeds  on  record,  by 
which  his  grantees  conveyed  to  the  defendant,  which  would  be 
fiital  to  the  plaintiffs'  motion  to  enter  up  judgment;  (for  no  ad- 
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ditional  fact  can  be  inferred  from  facts  found  in  a  special  ver- 
dict :) — I  proceed  to  consider  the  question  under  the  deed. 

That  the  limitation  over  would  be  good  by  way  of  executory 
devise,  I  do  not  entertain  a  doubt.  For  it  would  be  within  a 
life  or  lives  in  being  and  twenty-one  years  after.  But  the  mis- 
fortune to  the  plaintiffs  is  that  the  question  arises  under  a  deed, 
and  not  under  a  will.    It  is  a  case  of  remainder. 

Mr.  Fearne  in  his  book  on  Remainders,  6th  Chap.  8th  Sec. 
p.  371  says,  "  A  fee  at  common  law  cannot  be  mounted  on  a 
fee ;  as  if  lands  are  limited  to  one  and  his  heirs,  and  if  he  dies 
without  heirs,  then  to  another ;  this  last  is  void." 

In  this  case  the  first  estate  is  a  fee  conditional  at  common 
law :  and  upon  that  is  mounted  a  fee  eventually  to  Elijah  Gil- 
lett  Allen  and  his  heirs.  The  latter  is  void  under  the  rule  cited 
from  Mr.  Fearne. 

The  motion  to  reverse  the  decision  below  is  dismissed. 

Wardlaw,  Frost,  Withers  and  Whitner,  JJ., concurred. 
Motion  dismissed. 


The  State  of  South-Carolina  vs.  W.  R.  Halford,  Sheriff. 

For  the  escape  from  jail  of  a  debtor  in  custody  uader  a  ca.  aa^  nothizig  will  ezxnim  thA 
sheriff  bat  the  act  of  Gk>d  or  the  pablic  enemy. 

Before  Withers,  J.,  at  BarnweU,  Fall  Term,  1852. 

The  report  of  his  Honor,  the  "presiding  Judge,  is  as  follows : 

''  In  this  action  the  plaintifif  (for  the  benefit  of  J.  C.  Richard- 
son) claimed  damages  for  the  escape  of  one  Charles  J.  Provost, 
who  was  in  the  custody  of  the  defendant,  by  virtue  of  a  ca.  sa. 
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'<  He  had  filed  a  schedule,  and  had  been  before  a  commis- 
sioner of  special  bail,  on  application  for  discharge,  but  was  re- 
manded until  he  should  deliver  the  assets  specified  in  his  sche* 
dule,  or  so  much  thereof  as  should  satisfy  the  demand  on  the 
ca.  sa.j  or  until  he  should  be  otherwise  discharged  by  law. 
There  were  three  debtor's  rooms  and  an  entry,  on  the  second 
floor  of  the  jail,  of  which  Provost  had  the  range.  A  door- way 
led  from  the  entry  into  a  small  passage,  communicating  with 
the  cells,  to  which  there  was  a  shutter,  which,  if  closed  and  locked,^ 
would  exclude  access  to  the  cells.  To  each  of  two  of  the  debt- 
or's rooms,  there  was  a  fire-place ;  to  the  intermediate  room 
there  was  none.  A  plank  ceiling  was  placed  around  the  walls 
of  the  three  rooms,  excepting,  of  course,  the  two  fire-places. 
The  brick  of  the  chimneys  were  quite  inferior.  The  evidence 
was  that  Provost  possessed  himself,  in  some  way,  of  a  round 
iron  bolt,  some  2^  feet  long,  and  more  than  an  inch  in  diameter, 
and  having  efiected  a  breach  in  one  of  the  fire-places,  through 
the  wall,  tied  strips  of  blanket  to  the  iron  bolt  or  bar  placed 
across  the  breach,  and  made  his  exit  through  it,  and  down  to 
the  ground.     It  was  thus  he  escaped. 

"  The  plaintiff's  counsel,  though  adducing  evidence  intended 
to  fix  negligence  on  the  sheriff,  nevertheless  insisted  upon  the 
legal  position,  that  no  insecurity  of  the  jail  could  protect  the 
sheriff,  and  that  for  an  escape  such  as  this,  he  could  urge  only 
the  act  of  God,  the  public  enemy,  or  a  discharge  by  due  course 
of  law. 

"  I  was  reluctant  to  enforce  such  law  upon  the  jury ;  that  is 
to  say,  the  law. that  applies  to  a  public  or  common  carrier.  But 
it  was  so  laid  down  in  Smith  vs.  Hart,  2  Bay  396  ;  was  recog- 
nized (though  arguendo)  by  Johnson,  J.,  in  Saxon  vs.  Boyce,  1 
Bailey  66 ;  and  by  Evans,  J.,  in  Cook  vs.  Irving,  4  Strob.  204. 

'^  The  plaintiff's  counsel  declining  to  acquiesce  in  placing  the 
case  on  the  question  of  negligence,  but  insisting  on  the  benefit 
of  the  rule  of  law,  as  above  stated,  I  so  positively  instructed  the 
jury,  to  wit :  That  the  defendant  was  liable  for  the  debt,  interest 
and  costs,  due  to  Richardson  by  Provost,  imless  the'  latter  was 
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at  large  by  the  act  of  God,  the  public  enemy,  or  by  virtue  of  a 
lawful  discharge.  There  being  no  pretence  that  any  such  ex- 
cuse existed,  the  jury  returned  a  verdict  for  the  plaintiff,  for  the 
amount  of  the  demand  as  appearing  on  the  ca.  ^a." 

The  defendant  appealed,  and  now  moved  for  a  new  trial,  on 
the  ground : 

That  his  Honor  erred  in  charging  the  jury  that  nothing  will 
excuse  the  sheriff.  If  a  prisoner  arrested  on  final  process  be  at 
large,  but  a  rescue  by  the  public  enemy,  the  act  of  God,  or  a  dis- 
charge by  due  course  of  law. 

if 

Aldrich,  for  the  motion. 
Bellinger^  Huison,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  appeal  presents  a  mere  question  of  law, 
which  must  be  decided  by  authority.  The  liability  which  has 
been  enforced  against  the  sheriS^  in  this  case,  has  been  recog- 
nized from  the  earliest  period  of  the  law.  By  the  statute  1 
Rich.  2,  c.  12,  R.  Stat.  442,  if  any  warden  be  attainted,  by  due 
process,  that  he  had  suffered  a  prisoner  in  execution  to  go  at 
large,  the  plaintiffs  shall  have  their  recovery  against  the  warden, 
by  writ  of  debt.  In  Shawns  case,  Year  Books,  16  Ed.  4,  fol.  3, 
it  is  affirmed,  that  when  judgment  is  once  rendered,  and  the  de- 
fendant taken  in  execution,  by  his  body,  a  rescue  shall  not  ex- 
cuse the  sheriff  or  warden ;  and  it  was  adjudged  by  all  the 
judges  and  sergeants  of  the  law,  when  the  Bastard  of  Faucon- 
bridge  made  an  insurrection  in  the  county  of  $!eat,  and  broke 
the  prison  of  the  King's  Bench  and  let  the  prisoners  go  at  large, 
that  the  warden  could  in  no  manner  excuse  himself;  and  by  ad- 
vice of  his  counsel,  he  petitioned  Parliament ;  and  an  Act  was 
passed  that  he  should  not  be  charged,  on  account  of  such  escape. 
Alsept  vs.  Eylea^  2  H.  Blac.  111.,  was  an  action  of  debt  for  the 
escape  of  a  prisoner  in  execution.  The  defendant  pleaded  that 
he  was  sheriff  and  keeper  of  the  prison  by  letters  patent  of  the 
king,  by  whom  the  prison  should  be  maintained  and  repaired ; 


APPEALS  AT  LAW.  61 

Colombia,  November  and  December,  1852. 

and  by  reason  that  the  jail  wall  was  too  low,  the  prisoner,  by 
the  aid  of  persons  from  without,  had*  effected  his  escape.  Lord 
Loughborough  said,  it  was  impossible  to  maintain  the  ground  that 
the  sheriff  was  not  liable  for  negligence.  As  the  law  stands, 
nothing  but  the  act  of  God  or  public  enemies  can  excuse  the 
sheriff. 

In  Saxon  vs.  Boj/ce,  1  Bail.  67,  Johnson,  J.,  confirmed  the  rule 
in  Alsept  vs.  Eyles^  and  in  Cook  vs.  Irvingj  4  Strob.  208,  it  was 
again  recognized.  Smith  vs.  Harij  2  Bay  395,  was  an  action 
of  debt  for  an  escape.  The  sheriff  offered  evidence  of  the  inse- 
curity of  the  jail ;  that  he  had  made  remonstrances  to  the  gov- 
ernor on  the  subject ;  and  that  it  had  frequently  been  presented 
by  the  grand  jury ;  but  the  evidence  was  excluded.  On  appeal, 
it  was  held  to  have  been  properly  excluded ;  because,  it  was 
said,  if  testimony  of  this  Jcind  were  once  admitted,  it  would  open 
a  door  to  sheriffs  and  jailors  for  making  excuses,  without  end ; 
for  which  reason  the  law  is  clear  that  it  is  no  legal  excuse. 

In  ONeU  vs.  Marson^  6  Burr.  2812,  to  debt  for  an  escape,  the 
sheriff  pleaded  a  rescue  of  the  prisoner  by  a  mob.  Lord  Mans- 
field said  to  the  defendant's  attorney,  "  You  have  looked  very 
carefully  into  it ;  but  it  appears  there  is  no  case  to  be  found  on 
the  side  of  the  defendant.  The  cases  are  hard;  but  they  are 
too  strong  to  be  got  over."  It  is  needless  to  multiply  authori- 
ties. The  law  is  well  settled ;  and  if  it  is  to  be  changed,  that 
must  be  done  by  the  Legislature. 

The  Sheriff's  Act  of  1839  did  not,  as  it  has  been  contended, 
alter  the  common  law  liability  of  the  sheriff  for  an  escape.  It 
only  declares  the  measure  of  damages  against  the  sheriff,  for 
voluntary  and  negligent  escapes  ;  but  does  not  define  what  shall 
be  an  escape ;  leaving  that  to  the  common  law. 

The  rule  may,  in  some  cases,  operate  hardly  on  the  sheriff; 
but  they  are  rare.  Most  frequently  an  escape  is  favored  by  the 
negligence  of  the  jailor.  The  walls  and  fastenings  of  the  jail, 
however  strong  and  solid  they  may  be,  are  not  of  themselves 
sufficient  to  prevent  escapes.  The  vigilance  of  the  jailor  is  in- 
dispensable to  the  safekeeping  of  the  prisoners. .  The  liability 
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of  the  sheriff  and  of  a  common  carrier,  respecting  the  subjects 
committed  to  their  charge,  rests  on  a  common  ground  of  public 
policy.  The  sheriff  is  not  a  mere  bailee.  He  exercises  a  public 
employment  and  is  charged  with  a  duty,  in  the  safekeeping  of 
prisoners,  of  vital  importance  to  government.  The  law  is  de- 
prived of  its  efficacy,  and  the  judgment  of  the  court  is  frustrated, 
when  a  prisoner  escapes.  The  good  order  of  society  and  the 
security  of  private  rights  depend  on  the  execution  of  the  law. 
Pretexts  and  excuses  for  an  escape  are  so  easily  invented  and 
so  easily  maintained  by  evidence,  that  unless  they  are  cut  off, 
the  sheriff  may,  in  almost  every  case,  secure  to  himself  impu- 
nity. It  is  sufficient  to  exempt  the  rule  from  any  imputation  of 
harshness,  that  public  necessity  demands  it.  The  motion  is 
dismissed. 

O'Neall,  Wardlaw,  Withers  and  Whitner,  JJ.,  con- 
curred. 

Motion  dismissed. 


John  O.  Hill  and  vn/e  vs.  Seaborn  Saunders. 

7.  and  two  others  wen  tenants  in  common  of  a  tract  of  land.  P.  entered  under  of  color 
of  title  and  held  possession  several  years,  but  before  the  statntozy  period  was  complete, 
T.  and  his  co-tenants  ipade  partition  of  the  land,  and  to  T.  was  assigned  a  part  over 
which  P.'s  color  of  title  extended,  bat  of  which  he  had  no  actual  possession.  P.  continued 
in  possession  after  the  partition,  as  before,  until  the  statutory  period  was  complete  : — 
Heldf  that  P.  had  not,  as  against  T.,  acquired  a  title  by  possession  to  the  part  of  the 
tract  allotted  to  T.  in  the  partition. 

Possession  to  give  title  to  land  must  be  adyerse,  continuotis  and  unbroken,  for  the  whola 
statutory  period. 

Before  Frost,  J.,  at  BamweU^  Jidy^  Extra  Term^  1860. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"The  plaintiffs  proved  title  to  one-sixth  of  the  Breen  d& 
Hughes  grant,  and  showed  a  trespass  by  defendant  within  its 
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limits.  The  defendant  claimed  title  by  seven  years'  possession 
prior  to  January,  1818,  the  time  of  Twining's  death.  He  pro- 
duced in  evidence  a  grant  to  Edward  Platts  Jackson,  for  1000 
acres,  dated  May  2,  1808.  There  was  evidence  of  possession 
under  this  grant  by  Edward  Platts  Jackson,  and  by  his  father 
Edward  Jackson,  as  his  tenant,  sufSicient  to  satisfy  the  jury  that 
the  plaintiffs  were  barred  of  their  action. 

''  The  plaintiffs,  in  reply  to  the  defendant's  evidence  of  pos- 
session by  Jackson  and  his  son,  produced  a  deed  of  partition  be- 
tween Twining  and  O.  D.  Allen  and  Wilson  Brown,  dated 
March  10,  1816.  The  possession  of  the  Jacksons  was  shown 
from  the  fall  of  1809,  or  even  sooner,  but  the  actual  occupation 
was  not  within  the  portion-  of  the  Breen  So  Hughes  grant,  which 
was  partitioned  to  Twining.  The  partition  line  ran  through 
the  Jackson  grant.  It  was  held  that  an  action  having  accrued 
to  Twining,  by  the  possession  of  the  Jacksons  during  the  period 
from  1809  to,  1816,  the  statute  of  limitations  was  running  against 
him  during  that  time,  and  would  not  be  suspended  by  a  subse- 
quent disability  of  Twining  to  sue,  in  consequence  of  his  own 
act,  in  conveying  to  Allen  and  Brown  that  part  of  his  own  grant 
and  of  the  Jackson  grant  on  which  the  possession  of  the  Jack 
sons  was  situated." 

The  plaintiffs  appealed,  and  now  moved  this  Court  to  set 
aside  the  non-suit,  on  the  ground : 

That  the  possession  of  Jackson  after  1816,  (under  whom  the 
defendant  claimed,)  cannot  avail  against  Twining,  (under  whom 
plaintiffs  claim,)  because  after  1816  Twining  could  not  have 
sued  for  that  possession  which  was  at  and  after  that  time  out- 
side of  the  land  to  which  Twining  then  had  title,  and  prior  to 
1816  the  statutory  title  of  Jackson  was  not  complete. 

BeUinger  ^  HtUstm^  for  the  motion. 
Patterson^  contra. 

The  opinion  of  the  Court  was  delivered  by        .    , 
Withers,  J.    The  case  being  new  in  the  instance,  presents 
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the  necessity  of  searching  for  a  principle  by  which  it  is  to  be 
governed. 

We  may  regard  it  as  though  it  had  been  between  Twining, 
whose  rights  the  plaintiffs  had,  and  Edward  Platts  Jackson, 
whom  the  defendant  represented.  Thus  considered  it  is  as  fol- 
lows : 

Twining,  in  common  with  others,  under  the  eldest  grant,  was 
seized,  and  through  operation  of  law,  not  otherwise,  possessed, 
of  a  large  parcel  of  land.  Within  the  boundaries  of  it  Jackson 
entered  and  resided  for  more  than  seven  years.  Twining  being 
resident  without  the  State.  Jackson  had  color  of  title  (being  a 
9  junior  grant)  for  1000  acres,  in  the  midst  of  Twining's  landi 
though  no  line  of  the  two  grants  was  identical.  In  the  6th 
year  of  Jackson's  residence  within  the  lines  of  his  color  oif  title. 
Twining  had  partition  with  his  co-tenants.  To  the  latter  was 
admeasured,  in  severalty,  that  portion  of  the  land  on  which  was 
Jackson's  actual  residence  and  occupation,  the  part  assigned  to 
Twining  containing  a  part  of  the  land  covered  by  Jackson's 
color  which  is  the  locus  in  quo,  but  of  which  Jackson  never  had 
any  actual  possession,  use  or  occupation.  Jacksdn's  adverse 
possession  continued,  as  against  Twining's  former  co-tenants, 
it  is  agreed,  and  barred  them  for  so  much  as  his  grant  covered, 
being  within  the  portion  allotted'  to  them  in  severalty ;  and  the 
question  is,  did  his  adverse  possession  continue,  during  the  7th 
year,  for  so  much  of  the  land  covered  by  his  color  as  lay  within 
the  portion  assigned  to  Twining,  in  severalty,  the  actual  resi- 
dence of  Jackson  continuing,  as  before,  beyond  Twining's  boun- 
dary as  fixed  by  the  partition  ? 

The  theory  pertaining  to  the  statute  of  limitations,  as  a  bar 
to  personal  actions,  led  the  judgment  of  the  Circuit  Court,  to 
wit,  that  when  the  statutory  period  has  once  begun,  in  favor  of 
a  defendant,  it  is  not  suspended,  or  rebutted,  by  any  intervening 
incident  arising  from  the  act  of  the  plaintiff. 

Can  the  test  which  establishes  that  rule,  determine  this  ques- 
tion? We  think  not.  As  to  that  rule,  we  know  the  sole  ques- 
tion is,  when  did  the  cause  of  action  Jirst  accrue  ?    All  else. 
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subsequent,  is  wholly  irrespective  of  any  act  of  the  plaintiff; 
quiescence  for  the  appropriate  period  completes  the  bar.  But 
when  the  statutory  period  is  interposed  to  defeat  a  title  to  land, 
put  in  action,  it  would  be  vain  for  a  defendant  to  content  himself 
with  showing  no  more,  than  that  his  act  of  adverse  possession 
began  at  a  point  of  time  prior  to  the  action  more  than  five,  seven, 
or  ten,  years,  as  the  case  might  be.  He  must  show,  moreover^ 
that  such  adverse  possession  has  been  continued,  consecutive, 
unbroken,  for  the  requisite  space  of  time,  a  period  reckoned  by 
years.  It  is  something  done  by  the  defendant,  not  merely  that 
which  the  plaintiff  has  left  undone— his  action,  not  merely  the 
plaintiff's  torfifdity, — that 'is  to  be  considered.  It  is  a  certain 
sort  of  possession,  by  him,  for  a  certain  number  of  years,  of 
another  man's  land,  which  is  to  ^'  settle"  his  '*  title  to  the  pos- 
session in  his  estate,"  according  to  the  words  of  the  Act  of 
1712 — which,  by  other  words  of  the  same  statute,  is  to  give 
him  good  right  and  title  to  the  same,  in  fee  simple,  against  all, 
except  certain  persons  who  are  allowed  a  longer  period  to  assert 
paramount  title,  according  to  prescribed  circumstances.  While, 
therefore,  a  dormant  creditor  from  his  mere  laches^  without  more, 
loses  his  right  of  action,  for  that  which  he  did  not  meantime 
possess,  in  reality  or  contemplation  of  law,  and  is  refused  legal 
means  to  collect  his  debt  or  damages,  a  defendant,  in  a  real  ac- 
tion, when  protected  by  adverse  possession,  must  show  that 
which  enures,  when  demonstrated,  to  convey  to  him,  by  opera- 
tion of  law,  the  elder  or  paramount  title  to  the  land  in  question, 
as  was  observed  in  the  case  of  King  vs.  Smith,  Bice,  10. 

A  consideration  to  exhibit  further  the  incompleteness  of  the 
test  which  has  been  applied  to  this  case,  is  this:  the  first  act  of 
trespass  is  a  cause  of  action  accrued  to  the  owner  of  the  fee, 
yet  if  his  action  be  brought  more  than  four  years  after  that  act 
of  trespass  he  cannot  recover  damages  for  it,  while  he  is  not 
barred  of  an  action  against  the  same  trespasser  at  any  time  be* 
fore  he  is  divested  of  his  title,  although  the  first  cause  of  action 
'  may  have  been  barred  twice  over  so  far  as  the  recovery  of  dam- 
ages may  be  concerned. 
6 
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We  may  conclude,  therefore,  that  the  test  question  for  this 
case  is,  not  when  did  the  cause  of  action  first  accrue  (as  in  or- 
dinary cases  under  the  general  statute  of  limitations) — but 
whether  the  defendant  (or  any  one  whose  title  he  has)  gave 
cause  of  action  to  Twining/or  and  during  the  term  of  seven 
years  ?  If  so  he  must  have  held  adversely  to  Twining  during 
that  whole  term.  Confessedly  he  did  not,  during  the  last  year 
of  it,  by  any  actual  adverse  occupation,  or  use,  of  the  locus  in 
quo :  his  actual  occupation  for  that  year  was  in  hostility  to  oth- 
ers, who  may  be  virtually  considered  Twining's  alienees.  If 
he  had  any  adverse  occupation,  or  possession,  against  Twining, 
"  for  the  7th  year,  it  was  by  virtue  of  his  color  of  fltle  (as  we  call 
it)  and  by  nothing  else  ;  and  the  case  is  to  be  determined  by  ao 
inquiry  into  that. 

A  grant  draws  seizin  in  the  grantee,  or  legal  possession,  of 
the  whole.  The  beginning,  or  root,  of  adverse  possession  is  the 
disseizin  of  the  grantee.  While  that  disseizin,  or  ouster,  was 
confined  to  the  actual  pedis  possessio  (as  it  has  been  called),  or 
to  the  scope  of  the  adverse  use,  there  was  less  difficulty*  in  ad- 
measuring the  area  which  a  disseizor  had  usurped.  But  the  in- 
troduction of  the  adjunct,  called  color  of  title,  has  originated 
much  difficulty.  It  was  felt  by  our  predecessors,  as  may  be 
seen  in  Read  vs.  Eifertj  1  N.  &  McC.  374  (note.)  From  the 
disclosures  of  that  case  it  would  appear,  an  agricultural  policy 
stimulated  judicial  views  to  extend  the  virtue  and  efficacy  of 
the  act  of  ouster.  First  this  incident  was  made  to  include  a 
proper  proportion  of  wood-land,  which  rule,  from  an  utter  want 
of  precision,  was  soon  exploded,  and  the  disseizor  confined  to 
his  pedis  possessio,  as  being  that  ^'possession"  and  "estate" 
wherein,  by  the  Act  of  1712,  he  was  to  be  quieted.  Read  and 
Eifertj  proceeding  upon  the  like  view  of  agricultural  policy, 
enlarged  the  range  of  possession  and  estate,  with  which  adverse 
use  or  occupancy  'should  be  held  to  invest  a  party,  to  the  limits 
of  a  written  instrument ;  and  to  that  the  said  case  confined  him. 
Subsequent  decisions  have  given  the  scope  indicated  by  marked 
trees,  or  other  notorious  and  definite  limits  and  boundaries. 
5* 
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Whatever  definition  we  may  adopt  of  adverse  possession,  (and 
a  full  and  complete  one  seems  to  have  been  suggested  in  Hawk 
vs.  Senseman,  6  S.  &  R.  21,  to  wit,  that  it  must  be  "  an  actual, 
visible,  continued,  notorious,  distinct  and  hostile  possession,")  it 
is  manifest,  that  merely  running  round  boundaries,  though  a 
trespass,  is  not  adverse  possession.  It  is  not  disseizin.  This 
last  is  found  only  in  the  act  (and  is  limited  by  the  scope  of  it) 
of  actual  use  or  occupancy.  What  sort  of  use  or  occupancy 
that  may  be,  whether  it  may  not  consist  in  any  one  of  various 
uses  of  land  dependent  upon  the  purpose  for  which  the  land 
may  be  most  fit  and  that  for  which  it  may  be  held,  need  not 
now  be  discussed.  Keeping  in  mind,  however,  that  ouster  or 
disseizin  must  be  continuous,  for  the  entire  statutory  period, 
that  it  pertains  to  any  acre  beyond  the  pedis  possessio  and  with- 
in the  boundary  of  the  mere  color  of  title,  only  by  the  construc- 
tive virtue  that  is  allowed  to  the  act  and  the  place  of  ouster — ^it 
seems  to  follow  that  when  the  latter,  for  any  year  of  the  speci- 
fied time,  as  well  the  last  year  as  any  other,  is  without  the  area 
of  which  the  grantee  is  seized  of  title,  the  possession,  for  such 
period,  is  not  adverse  to  him,  (which  is  tested  by  the  necessary 
element  that  he  cannot  sue,)-~and  hence,  that  for  such  period, 
constructive  possession,  never  more  than  constructive,  to  the 
parcel,  severed  from  that  in  actual  adverse  possession,  falls,  as 
the  shadow  would  with  the  substance,  or  as  the  incident  of  in- 
terest would,  upon  the  extinguishment  of  the  principal  that 
bore  it. 

As  to  the  idea  of  disappointing  the  expectations  of  the  adverse 
occupier,  perhaps  at  the  last  moment  of  time  which  would  ripen 
them  into  an  indefeasible  right,  and  that  too  by  an  act  of  the 
grantee,  it  is  proper  to  observe,  that  up  to  the  last  moment  of 
time  he  is  a  tort-feasor  ;  that  until  its  expiration  he  could  con- 
vey no  right,  nor  assert  any ;  that  he  might  urge  the  same  ob- 
jection, in  point  of  legal  contemplation,  if  the  severance  between 
him  and  the  owner  of  the  fee  took  place  the  day  after  he  took 
possession ;  that  there  is  no  stringent  reaso.i  to  consider  him  an 
especial  favorite  of  the  law  beyond  the  merits  with  which  the 
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law  has  invested  him.  It  is  the  unbroken  continuance  of  the 
tortious  occupation,  as  if  of  right,  during  the  whole  time,  that 
gives  sanctity,  at  the  extreme  end,  to  the  fruit  of  it,  according 
to  the  2d  sec.  of  the  Act  of  1712,  and  the  construction  of  it 
borrowed  from  what  is  said  in  the  preamble  and  1st  sec.  of  it^ 
and  the  light  derived  from  English  jurisprudence  in  construing 
and  applying  a  somewhat  similar  statute  fo  ours,  to  wit,  ^1  Jas. 
1,  c.  16.  In  both  countries,  notwithstanding  there  appears  to 
have  been  expressed  only  a  naked  prohibition  of  an  action  by 
the  true  owner  of  the  land  after  a  certain  lapse  of  time,  yet  it 
was  a  dictate  of  common  sense  to  hold,  that,  meantime,  there 
must  be  an  adversary  to  be  sued,  one  exposed  to  suit  the  whole 
time,  especially  when  the  policy  of  the  bar  with  us  was,  to  sanc- 
tify the  possession  of  such  adversary  and  ripen  it  into  title. 
Suppose  during  the  7th  year  of  Jackson's  occupation,  that  is 
after  the  partition,  Twining  had  sued  him,  would  he  not  have 
defeated  the  action  by  showing  that  the  title  of  the  land  on 
which  he  had  committed  and  was  continuing  the  ouster,  was  in 
others  1  The  case  of  Sieedman  vs.  Billiard^  3  Ricl]^.  101,  would 
have  been  apt  for  the  purpose  of  maintaining  such  defence. 

It  is  but  fair,  therefore,  to  hold,  that  however  politic  the  law 
may  deem  it  to  convert  a  certain  description  of  possession  into 
title  and  estate,  though  tortious,  he  who  seeks  the  fruit  of  an 
usurpation,  favorably  regarded  when  properly  continued,  should 
bring  himself  fully  and  clearly  within  the  requsitions  which  en* 
title  him  to  the  same. 

The  motion  to  set  aside  the  non-suit  is  granted. 

O'Neall,  Waedlaw,  Frost  and  Whitner,  JJ.,  concurred. 
Motion  granted. 
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Robert  H.  Bradley  vs.  Samuel  Flewitt  and  others, 

Trespan  for  killing  a  slaye :  plea— not  guilty :  proof— that  the  slare  was  shot  and  killed 
bj  defendant  while  he  was  in  pursuit  of  him  as  a  runaway  at  the  request  of  plaintiff: 
Terdiot  for  defendant^  and  new  trial  ordered,  (with  leave  to  defendant  to  plead  special- 
ly,) unless  defendant  enter  satisfaction  for  the  costs. 

Where,  in  trespass  for  killing  a  slave,  the  plea  iB  the  general  issue,  and  the  trespass  is 
proved,  the  jury  should  find  a  verdict  for  the  plaintiff  for  some  amount :  aemble. 

Before  Frost,  J.,  at  Williamsburgj  Fall  Term^  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
'^  This  was  an  action  of  trespass,  brought  to  recover  damages 
for  shooting  the  plaintiff's  slave.  Jack.  The  plaintiff  and  his 
mother,  Mrs.  Bradley,  lived  together, — had  before  the  year  1849 
planted  in  common,  but  planted  together  that  year.  Jack  be- 
longed to  plaintiff.  Mrs.  Bradley  was  very  eccentric,  and  the 
plaintiff  still  more  so,  if  not  actually  deranged  for  some  dme 
before  the  shooting.  They  managed  badly,  and,  for  three  or 
four  years,  their  negroes  were  continually  running  away  and 
depredating  on  their  neighbors'  property.  In  the  summer  of 
1849,  Jack  and  two  other  young  men,  an  elderly  man,  a  woman 
and  a  girl,  the  property  of  the  plaintiff  and  his  mother,  were 
runaway.  Together  with  another  runaway  man,  who  was  in- 
telligent and  of  very  bad  character,  they  made  a  camp  in  a 
swamp  in  the  neighborhood  of  the  defendants.  The  camp 
ground  was  a  clearing  in  a  very  dense  thicket,  and  was  sup- 
posed to  be  about  twelve  or  fifteen  feet  in  diameter.  From  this 
hiding  place  the  negroes  killed  the  hogs  and  sheep  and  robbed 
the  fields  of  the  neighbors.  The  defendants  formed  a  party  to 
hunt  and  capture  them.  The  defendants  were  armed  with 
guns.  That  of  Flewitt  and  of  one  or  two  others  were  loaded  with 
small  bird  shot — that  of  one  with  buck  shot.  The  party  surprised 
the  gang  in  their  camp.  The  negroes  took  to  the  thicket 
They  were  ordered  to  stop,  but  did  not.  All  of  the  defendants 
discharged  their  guns,  without  effect,  except  Flewitt,  who  shot 
Jack.    The  load  entered  Jack's  thigh,  midway  between  the  hip 
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and  knee.  It  took  effect  '^  in  a  lump."  A  scattering  shot  en- 
tered the  leg  behind  the  knee.  The  perforation  was  very  small, 
but  the  shot  cut  the  artery  of  the  leg.  The  other  wounds  were 
represented  not  to  be  dangerous.  Flewitt  and  another  rode  to 
Dr.  Bradley's  to  be  advised  by  him  what  they  should  do.  They 
said  they  did  not  think  the  wound  was  dangerous.  By  Dr. 
Bradley's  advice  Jack  was  brought  to  his  house,  two  or  three 
hours  after  he  was  shot.  His  extremities  were  cold,  and  he  was 
nearly  pulseless.  Dr.  Bradley  after  attempting,  by  other  means, 
to  stop  the  flow  of  blood,  applied  a  turniquet ;  which  succeeded 
in  stopping  it.  Dr.  DuBose  was  sent  for.  He  came  about  dark, 
thought  Jack  too  feeble  for  the  necessary  surgical  operation. 
Jack  recovered 'a  little  during  the  night.  In  the  morning  Dr. 
DuBose  returned,  but  still  thought  Jack  could  not  support  an 
operation.  He  apprehended  mortification  from  the  continual 
suspension  of  the  circulation  by  the  turniquet,  and  slackened  it. 
T^ie  hemorrhage  was  renewed ;  and  Jack,  sinking  slowly,  died 
the  night  after. 

"  There  was  evidence  that  the  defendants,  in  hunting  and 
shooting  the  runaways,  acted  by  the  direction  and  request  of  the 
plaintiff.  WUliam  J.  Cooper  testified  that  he  was  sent  for  by 
Mrs.  Bradley,  who,  in  the  presence  of  the  plaintiff,  made  many 
complaints  against  Jack  and  the  other  negroes,  for  killing  her 
stock  and  stealing  every  thing  on  the  plantation ;  expressed 
fears  for  her  personal  safety  from  Jack's  behaviour ;  and  men- 
tioned that,  the  night  before.  Jack  had  come  to  the  house  and 
the  plaintiff  had  shot  at  him,  but  without  effect.  Both  Mrs. 
Bradley  and  the  plaintiff  then  requested  Cooper  to  collect  some 
of  the  neighbors  and  hunt^he  runaways  and  take  them,  and  if 
they  could  not  take  them,  to  shoot  them.  William  Flewitt  had 
pursued  Jack,  some  time  before  he  was  killed,  and  Jack  making 
his  escape,  as  he  ran  picked  up  a  stick,  and  looking  back, 
threatened  to  knock  Flewitt's  brains  out,  if  Flewitt  put  hands 
on  him.  This  occurrence  Flewitt  mentioned  to  the  plaintiff, 
and  the  plaintiff  said  he  wished  Flewitt  had  had  a  gun  to  shoot 
Jack.    Flewitt  told  to  Samuel  Flewitt,  his  brother,  and  to  two 
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Others  of  the  defendants,  his  adventures  with  Jack  and  what  the 
plaintiff  had  ,said.  The  plaintiff  was  one  of  a  party  to  take 
Jack,  and  said  if  he  could  see  Jack  he  would  shoot  him.  Sheriff 
Bradley  testified  that  the  plaintiff,  in  the  presence  of  one  of  the 
defendants,  told  him  to  shoot  Jack  if  Jack  came  about  him  ;  and 
said  that  he  had  told  the  defendant  who  was  present  to  do  the 
same ;  but  the  plaintiff  laughed  and  said  that  defendant  would 
not  do  it.  Cooper  also  testified  that  he  had  communicated  to 
the  defendants  the  request  of  Mrs.  Bradley  and  of  the  plaintiff; 
and  several  appointments  were  made  by  him  and  them  to  go  in 
pursuit  of  the  negroes,  but  those  appointments  failed.  Another 
engagement  prevented  Cooper  from  joining  the  party  when  Jack 
was  killed. 

"  For  some  time  before  the  conversation  of  Cooper  with  the 
plaintiff  and  his  mother,  several  witnesses  testified  that  they  did 
not  think  the  plaintiff  was  sane.  This  they  inferred  from  his 
deportment,  dress,  slovenly  neglect  of  personal  neatness,  and  a 
wild  expression  of  his  countenance.  The  plaintiff,  without  any 
cause,  at  least  without  any  sufficient  cause,  had  taken  offence 
against  Chapman  and  threatened  his  life.  He  wanted  to  fix  a 
fight  on  sheriff  Bradley,  his  cousin,  without  any  reason  known 
to  Bradley.  Porter,  Armstrong  and  Mathews  thought  the  plaintiff 
was  so  insane  as  to  be  dangerous.  Dr.  Bradley,  the  uncle  of  the 
plaintiff,  mentioned  several  circumstances,  not  very  conclusive 
in  themselves,  which  excited  his  apprehension  that  the  plaintiff 
was  not  sane.  Immediately  about  the  time  of  the  killing  of 
Jack,  and  afterwards,  the  insanity  of  the  plaintiff  was  more  de- 
veloped, and  Dr.  Bradley  became  then  confirmed  in  his  previous 
apprehension  that  the  plaintiff  was  insane  before  Jack  was  killed ; 
but  he  said,  the  general  impression  was  that  the  plaintiff  was 
only  eccentric,  like  his  mother.  In  December,  IS60,  the  plaintiff 
having  been  found  a  lunatic,  was  committed  to  the  Asylum, 
where  he  still  is.  The  Chancellor  ordered  this  suit  to  be  con- 
tinued, in  the  name  of  the  lunatic,  by  his  committee. 

"  I  stated  the  law  to  the  jury,  (my  instructions,  not  being  the 
subject  of  appeal,  it  is  unnecessary  to  report,)  and  told  them 


72  APPEALS  AT  LAW. 

Bradley  vs.  Flewitt. 

that,  applying  the  law  to  the  facts  of  the  case,  it  was  my  impres- 
sion they  should  find  for  the  pl^iintiff,  unless  the  defendants 
acted  by  the  direction  of  the  plaintiff;  and  if  that  was  the  case, 
the  plaintiff)  had  no  cause  of  action.  But  they  were  further  in- 
structed that  the  defendants  could  not  justify  the  killing  by  the 
request  of  the  plaintiff,  if,  at  the  time  the  request  was  made,  the 
plaintiff  was  insane.  And  even  if  the  defendants  did  kill  Jack 
by  the  license  of  the  plaintiff,  that  defence  not  being  specially 
pleaded  in  justification,  would  not  entitle  the  defendants  to  a 
vejdict,  but  would  only  reduce  the  verdict  for  the .  plaintiff  to 
nominal  damages.   The  jury  found  a  verdict  for  the  defendants." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  groimds  : 

1.  Because  the  plaintiff  having  proved  a  trespass,  and  the  de- 
fendants having  plea(^the  general  issue,  the  jury  should  have 
found  a  verdict  for  the  plaintiff  for  some  amount. 

2.  Because  under  the  facts  and  circumstances  of  the  case  as 
proved  on  the  trial,  and  the  law  applicable  thereto,  the  jury 
should  have  found  a  verdict  for  the  value  of  the  slave  killed. 

Dargan,  for  the  appellant,  cited  2  Saund.  PI.  and  Ev.  857, 
861,  633 ;  2  T.  R.  166 ;  2  N.  and  McC.  138 ;  1  Mill,  196 ;  2 
lb.  58 ;  2  Bail.  407 ;  1  Chit.  PI.  494 ;  2  Camp.  378 ;  5  Rich. 
326 ;  Narvell  vs.  Thompson,  2  Hill,  470 ;  1  McM.  131 ;  2  N. 
and  McC.  85 ;  2  Bail.  18 ;  3  McC.  258 ;  6  Rich.  405 ;  4  McC. 
166 ;  4  lb.  161 ;  WitseU  vs.  Earnest,  1  N.  and  McC.  182 ; 
Bailey  vs.  Jeffords,  2  Sp.  271. 

Harllee,  contra,  cited  Elwell  vs.  Bradham,  2  Sp.  168  ;  Hen- 
drix  vs.  TVapp,  2  Rich.  93 ;  Watson  vs.  Hamilton,  Mss. ;  2 
Stark.  Ev.  816 ;  Selw.  N.  P.  27 ;  2  Gilb.  L.  Ev.  266 ;  2  Chit 
R.639. 

The  opinion  of  the  Court  was  delivered  by 

•  Withers,  J.  The  case  is  one  of  trespass  vi  et  armis,  for 
killing  a  negro.  The  plea  is  the  general  issue.  The  verdict 
was  for  defendants,  notwithstanding  the  jury  were  instructed 
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that  upon  the  state  of  the  pleadings  the  verdict  should  be  for 
the  plaintiff,  in  some  amount. 

Evidence  was  received  for  defendants,  without  objection,  tend- 
ing to  show  that  in  pursuance  of  the  permission  or  rather  the 
request  of  the  plaintiff,  the  defendants  went  in  pursuit  of  a  gang 
of  desperate  runaway  slaves,  one  of  whom  was  Jack,  who  was 
killed.  It  appears  that  a  confession,  or  some  account  of  the 
transaction,  before  a  Coroner's  inquest  perhaps,  by  one  or  more 
of  the  defendants,  was  adduced  by  the  plaintiff  to  fix  legal 
blame  and  responsibility  upon  them,  and  out  of  this  testimony 
an  argument  was  raised  and  pressed  for  them,  that  there  was 
no  wanton  conduct  on  their  part.  Of  course  it  is  to  be  under- 
stood the  jury  were  instructed,  that  the  evidence  for  defendants 
could  be  only  in  mitigation  of  damages,  but  their  verdict  has 
given  it  the  force  and  effect  of  a  justification. 

The  question  is,  must  there  be  a  new  trial,  and  if  so  must  the 
rule  be  declared,  that  upon  the  general  issue  and  the  evidence 
adduced,  the  verdict  should  have  been  for  the  plaintiff  and  for 
the  value  of  the  negro  ? 

Our  rules  as  to  evidence  receivable  under  the  general  issue 
in  trespass  are  those  of  the  English  Courts  prior  to  the  recent 
modifications  of  their  practice  and  pleadings.  That  is  to  say, 
every  defence  admittinp^  the  defendant  to  have  been  prima  facie 
a  trespasser  must  be  specially  pleaded ;  matters  going  to  show 
he  never  committed  a  trespass  properly  come  under  the  general 
issue :  what  cannot  be  pleaded  and  would  yet  be  matter  of  com- 
plete defence,  or  in  mitigation  of  damages,  must  be  received  un- 
der that  plea.  We  have  also  a  familiar  rule  of  law,  that  for  the 
destruction  of  personal  property,  without  legal  excuse  or  justifi- 
cation, the  value  of  it  is  the  measure  of  damages ;  for  which 
Richardson  vs.  Dukes,  4  McC.  156,  and  Bailey  vs.  Jeffords, 
2  Spear  272,  are  examples. 

Yet  these  principles  do  not  meet,  fully  and  precisely,  the  con- 
dition of  the  present  case,  as  it  comes  to  this  Court.  Supposing 
the  evidence  received  be  such  as,  not  arising  out  of  the  res 
gest(B,  {vide  2  Greenl.  Ev.  Sec.  93,)  could  have  been  excluded 
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even  in  mitigation  of  damages,  still  it  was  received  by  acqui- 
escence of  the  plaintiff,  and  its  influence  on  the  jury  shows, 
that  if  it  had  reached  them  under  a  proper  special  plea,  it  would 
have  worked  a  justification  of  the  defendants.  If  we  were  to 
send  the  case  back,  it  would  be  incumbent  upon  the  Court  to 
allow  the  addition,  in  behalf  of  defendants  of  a  special  plea 
which  would  serve  to  let  in  the  matters  of  excuse  or  justifica- 
tion, (as  the  case  might  be,)  which  the  jury  have  regarded  as  so 
meritorious.  If  another  jury  were  to  take  the  like  view  of  it, 
the  condition  of  the  plaintiff  would  not  be  improved. 

Nor  have  we  any  reason  to  conclude  they  would  not 

Without  affirming  that  the  apex  juris  alone  supports  the  plain- 
tiff's case  here,  (as  in  ElweU  vs.  Bradham,  2  Spears  168,  which 
was  not  a  case  of  the  destruction  of  personal  property,  but  only 
a  slight  trespass  on  the  person,  and  warranting  no  more  than 
nominal  damages)  yet  the  finding  of  the  jury  does  place  *this 
case  on  such  footing,  as  enables  us  to  look  to  the  merits  of  it, 
with  a  view  to  that  sound  discretion  over  the  question  of  new 
trial  which  is  not  cramped  by  the  rigid  force  of  unbending  law. 
If  we  place  the  plaintiff  in  the  situation  which  is  prescribed  in 
the  orders  that  will  be  subjoined,  he  will  have  the  benefit  of  the 
rule  laid  down  for  him  on  the  Circuit,  as  set  forth  in  his  first 
ground  of  appeal ;  and  though  deprived  of  that  which  is  claimed 
in  the  second,  it  will  be  only  because  on  a  second  trial,  with  the 
position  of  the  defendants  changed  by  the  leave  that  would  and 
ought  to  be  accorded  to  them,  it  is  not  probable  the  plaintiff 
would  stand  in  so  good  a  condition  as  that  he  will  be  placed  in 
now. 

It  is  ordered,  that  a  new  trial  be  granted  unless  the' defend- 
ants shall,  on  or  before  the  second  Monday  in  January  next, 
cause  to  be  regularly  entered,  on  the  record  and^./a.  in  this 
case,  satisfaction  for  the  costs  demandable  by  them  of  the  plain- 
tiff. 

It  is  further  ordered,  that  in  default  of  the  same,  the  plaintiff 
have  a  new  trial,  without  prejudice ;  and  the  defendants^  in  such 
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case,  have  leave  to  jSle,  in  addition  to  their  plea  of  the  general 
issue,  a  special  plea,  as  they  may  be  advised. 

Wardlaw  and  Whitner,  J  J.,  concurred. 
Frost,  J.,  concurred  in  the  result. 
New  trial  ordered,  nisi. 


Tillman  Watson  vs.  /.  W.  Hamilton. 

Trespass  for  killixig  a  slaye  :  plea — ^not  goiltj  :  defence — ^that  defendant  killed  the  slave 
in  self-defence :  after  a  second  rerdiot  for  defendant  the  Court  refused  plaintiff's  mo- 
tion for  a  third  triaL 

In  trespass  for  killing,  or  beating,  plaintiff's  slave,  matters  which  excuse,  but  do  not  Jus- 
tify, the  homicide,  or  battery,  cannot  be  specially  pleaded,  but  may,  under  the  general 
issue,  be  given  in  evidence,  and  support  a  verdict  for  defendant :  semble. 

The  reason  why  matters  in  justification  must  be  specially  pleaded  is,  that  the  plaintiff 
may  not  be  surprised;  and  the  reason  does  not  apply  where  the  plaintiff  himself  pro- 
duces the  evidence  on  which  the  justification  rests :  sembU. 

In  trespass,  after  two  verdict^  for  defendant,  a  third  trial  will  not  be  granted  merely  to 
enable  the  plaintiff  to  recover  nominal  damages :  Bcmble. 

Before  Withers,  X,  at  Edgefield,  Fall  Term,  1852. 

This  was  an  action  of  trespass  for  killing  a  slave  named  Boh, 
the  property  of  Stanmore  Watson,  deceased,  of  whom  the  plain- 
tiff was  executor.  Defendant  was  tfie  overseer  of  plaintiff  on 
the  plantation  of  his  testator. 

An  inquest  had  been  held  over  Bobby  a  magistrate  acting  as 
Coroner,  who  received  the  testimony  of  defendant,  and  reduced 
it  to  writing  as  follows : 

"  Witness,  Jacob  W.  Hamilton,  after  being  duly  sworn,  say- 
eth,  That  on  yesterday,  at  or  about  12  o'clock,  he  had  some 
difficulty  with  a  boy  by  the  name  of  Lem,  (a  son  of  the  wife  of 
the  deceased  Bob)  when  weighing  the  cotton  picked  that  morn- 


76  APPEALS  AT  LAW. 

Watson  va.  Hamilton. 

ing,  in  which  said  boy  Lem  undertook  to  resist  him  and  bit  him 
on  the  hand ;  and  while  Bob,  the  deceased  negro  man,  George, 
Jerry  and  some  others  were  together,  and  some  twenty  other 
hands,  he  supposes,  were  in  the  distance  of  fifty  yards  of  each 
other,  was  going  back  to  the  cotton-field,  witness  started  about 
thirty  or  forty  yards  behind  the  hands,  and  came  up  or  near  to 
them  about  a  i^uarter  of  a  mile  from  the  house,  when  he  over- 
heard Bob  say,  "That  he  wished  it  had  been  him,  that  Hamil- 
ton had  whipped,  instead  of  Lem — that  if  it  had,  he  (Bob)  would 
have  beat  him  (witness)  in  that  cotton  until  he  could  not  have 
felt  him.''  Witness  asked  Bob  who  he  was  talking  ^o.  Bob 
replied,  "To  you,  sir."  Witness  says  that  he  then  stepped  up 
towards  Bob,  to  take  hold  of  him,  with  the  intention  of  whip- 
ping him.  The  negro  Bob  then  stepped  off  onfe  side  of  the  road, 
and  stooped  down  (as  witness  thought)  in  search  of  something 
to  fight  with.  Bob  then  turned  and  made  at  witness.  During 
this  time  witness  drew  his  knife,  and  as  soon  as  Bob  got  near 
to  him,  witness  struck  at  Bob  with  his  knife  but  missed  him. 
Bob  then  stepped  the  other  side  of  the  road  (as  witness  thought) 
in  search  of  something  to  fight  with,  but  apparently  Jindinff 
nothing^  turned  around  and  came  at  witness  with  his  fist  dou- 
bled ;  and  as  soon  as  Bob  came  near  or  in  reach  of  him,  witness 
struck  or  stabbed  him  in  the  neck  or  shoulder  with  his  knife. 
Bob  then  stopped  and  looked  at  him  very  stern,  and  cast  his 
eyes  around  as  if  in  search  of  something  again  to  fight  with, 
(as  he  thought)  Bob  turned  again  and  stepped  towards  wit- 
ness a  few  steps.  Witness  then  said  to  Bob  he  would  be  ready 
for  him  in  a  few  minutes,  and  left  immediately  and  went  to  the 
house.  Witness  says  that  this  all  happened  in  a  short  time. 
Witness  then  produced  the  knife  which,  he  says,  that  he  struck 
or  stabbed  the  negro  Bob  with.  Witness  says  that  when  he 
got  about  two  hundred  yards  from  the  place  where  this  affair 
happened,  he  learned  from  the  negroes,  that  Bob  was  down  and 
like  to  die.  Witness  then  sent  immediately  after  Dr.  Ready, 
but  before  Dr.  Ready  arrived,  witness  learned  from  the  negroes 
that  Bob  was  dead.    Witness  says  that  he  had  taken  two  or 
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three  drinks  of  spirits  that  morning,  but  that  he  was  sober — 
says  that  he  was  the  overseer  on  the  plantation." 

This  examination  was  the  principal  evidence  produced  and 
relied  on  by  the  plaintijQT.  Other  testimony  was  introduced,  on 
both  sides,  principally  as  to  tt)e  character  of  the  plaintiff  as  a 
manager  of  slaves — the  character  of  the  negroes  on  the  planta- 
tion ;  and  more  particularly  as  to  the  character  of  Bob. 

"  I  did  decline,"  says  his  Honor  in  his  report,  "  to  say  to  the 
jury,  as  matter  of  positive  law,  that  upon  the  defendant's  own 
statement,  the  plaintiff  was  entitled  to  recover,  notwithstanding 
the  opinion  of  the  jury  on  that  subject.  I  told  them  that  such 
was  the  opinion  of  a  majority  of  the  Court,  myself  included  ; 
but  that  I  thought  the  object  of  the  Court  was  to  submit  the 
cause  to  the  revision  of  another  jury,  and  that  the  jury  must 
pass  upon  the  plea  of  not  guilty,  as  matter  of  fact. 

"  I  do  not  know  that  the  evidence  made  a  case  essentially  dif- 
ferent from  that  presented  on  the  previous  trial ;  I  have,  how- 
ever, banded  my  notes  of  evidence  to  the  plaintiff's  counsel  for 
the  use  of  himself  and  the  adverse  counsel,  according  to  their 
discretion." 

The  jury  found  for  the  defendant ;  and  the  plaintiff  appealed 
and  now  moved  for  a  new  trial  on  the  grounds : 

1.  The  presiding  Judge  erred  in  declining  to  instruct  the  jury, 
as  matter  of  law,  that,  "according  to  the  defendant's  own  state- 
ment, there  was  no  necessity  for  him  to  kill  the  slave  Bob." 

2.  The  presiding  Judge  erred  in  submitting  it  to  the  jury,  as 
a  question  of  fact,  whether  ''  there  was  any  necessity,  accord- 
ing to  the  defendant's  own  statement,  for  him  to  kill  the  slave 
Bob." 

3.  The  general  issue  "  not  guilty,"  being  the  only  plea  put 
in,  and  the  attention  of  the  Court  having  been  specially  directed 
by  the  plaintiff's  attorney  to  the  state  of  the  pleadings,  the  plain- 
tiff was  undoubtedly  entitled  to  recover  damages  to  some  amount, 
and  it  is  respectfully  submitted  that  the  jury  ought  to  have  been 
so  instructed. 

4.  It  was  manifest  from  the  evidence  that  the  act  of  the  de- 
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fendant  in  slaying  the  slave  Bob,  was  neither  justifiable  or  ex* 
cusable,  but  was  on  the  contrary  barbarous  and  cruel. 

Carroll,  for  the  motion,  cited  1  Green.  Ev.  6 ;  Hendrix  vs. 
Trapp,  2  Rich.  93. 

Moragne,  contra,  cited  2  Starb.  Ev.  1118 ;  Leonard  vs.  WU- 
kins,  9  Johns.  R.  233 ;  2  Phil.  Ev.  146  ;  2  Salk.  637 ;  1  Chit 
PI.  498 ;  Co.  Litt.  368 ;  2  Thorn.  Coke,  108 ;  3  lb.  468 ;  3  Bl. 
Com.  378 ;  1  McC.  529 ;  1  Freem.  135. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  Two  verdicts  have  been  found  for  the  defendant; 
and  the  plaintiff  by  his  motion  demands  a  third  trial.  If  the 
verdict  were  to  be  rendered  by  the  Court,  it  would  probably  be 
different  from  those  which  the  jury  have  found.  But  a  light 
may  be  reflected  on  the  trial  of  a  case,  from  circumstances  known 
to  the  jurors,  which  cannot  be  transmitted  through  a  report  of 
the  case.  After  two  concurrent  verdicts  the  Court  usually  yields 
to  the  finding  of  the  jury ;  and  in  this  case  a  new  trial  cannot 
be  granted  on  the  ground,  that  the  verdict  is  not  supported  by 
the  evidence. 

It  is  plain  that  the  motion  cannot  be  granted  on  either  of  the 
two  first  grounds  of  appeal.  It  is  the  duty  of  the  Judge  to  de- 
clare the  law  to  the  jury  ;  and  it  is  the  duty  of  the  jury  (sub- 
ject to  the  revision  of  this  Court)  to  apply  the  law  to  the  facts ; 
and  form  their  own  conclusion  on  the  combined  issue  of  law  and 
fact.  It  is  discretionary  with  the  Judge  whether  he  will,  or  not, 
direct  the  jury  to  their  conclusion,  by  announcing  to  them,  his 
own.  It  appears  that  the  Judge  did  state  to  them,  not  only  his 
own  opinion,  but  that  also  of  a  majority  of  this  Court,  in  favor 
of  the  plaintiff's  recovery.  Whether  there  was  any  necessity 
for  the  defendant  to  kill  Bob,  was  a  question  of  fact,  which  it 
was  for  the  jury  to  determine  ;  and  not  a  question  of  law  for  the 
decision  of  the  Judge. 

The  third  ground  of  appeal  insists,  that,  in  an  action  of  tres- 
pass for  killing  a  slave,  if  the  general  issue  is  pleaded,  and  the 
killing  proved,  the  plaintiff  must  have  a  verdict ;  that  every 
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matter  of  justification  must  be  specially  pleaded  ;  and  that  no 
evidence  of  justification,  which  may  be  admitted  under  the  gen« 
eral  issue,  can  support  a  verdict  for  the  defendant  Such  is  the 
general  rule  in  trespass  for  injuries  to  personal  property.  In  the 
English  Courts  the  rule  is  applied  to  inanimate  or  irrational 
property  and  to  servants.  But  some  embarrassment  is  produced 
in  applying  the  rule,  when  the  subject  of  the  trespass  is  a  slave. 
Trespass  to  recover  damages  for  a  homicide,  is  unknown  to  the 
Engli^  law.  A  servant  has  the  same  civil  rights  as  his  mas- 
ter ;  and  in  trespass  for  the  assault  and  battery  of  a  servant,  the 
defendant  is  restricted  to  the  same  defences,  in  pleading  and 
evidence,  as  if  the  injury  were  done  to  the  master.  Our  law 
does  indeed,  afford  the  same  protection  to  the  person  of  a  slave 
against  violence  which  it  does  to  a  freeman,  except  that  on  an 
indictment  for  the  battery  of  a  slave,  the  defendant  may  justify 
by  proof  of  a  sufficient  provocation  by  word  or  act ;  and  that 
less  provocation  from  a  slave  may  reduce  murder  to  manslaugh- 
ter, than  would  be  required  so  to  mitigate  the  crime  if  a  fredknan 
was  killed.  But,  at  the  same  time,  our  law  admits  property  in 
a  slave,  and  treats  him  as  a  chattel. 

In  ci^sidering  the  civil  remedy  of  the  owner  to  recover  dam- 
ages, when  his  slave  is  killed,  it  is  necessary  to  be  careful  that 
the  judgment  is  not  misled  by  abhorrence  of  the  crime.  The 
law  gives  no  special  action  for  the  killing  of  a  slave.  The  rem- 
edy and  the  form  of  action  are  the  same,  whether  the  slave  is 
only  beaten,  or  killed.  In  either  case,  the  action  is  trespass  for 
assault  and  battery.  The  assault  and  battery  is  the  cause  of 
action ;  the  grievousness  and  consequence  of  the  battery  is  the 
measure  of  damages.  These  vary  in  proportion  to  the  injury 
done  to  the  plaintiff's  property,  according  as  the  slave  may  be 
wounded,  maimed,  or  killed. 

The  defendant  resists  the  plaintiff's  recovery,  in  this  case,  on 
the  ground,  that  he  killed  the  plaintiff's  slave  in  self-defence. 
That  may  excuse,  but  cannot  justify  a  homicide.  It  therefore 
cannot  be  pleaded  in  justification.  Lord  Coke  says,  whenever 
a  man  cannot  have  advantage  of  the  special  matter  i>y  way  of 
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pleading,  he  shall  take  advantage  of  it,  in  evidence ;  for  exam* 
pie,  the  rule  of  law  is,  that  a  man  cannot  justify  in  the  killing 
or  death  of  a  man ;  and  therefore,  in  that  case,  he  shall  be  re- 
ceived to  give  the  special  matter  in  evidence ;  as  that  it  was,  se 
defendendo ;  or  in  defence  of  his  domicile.  Co.  Lit.  283,  a ; 
Bull.  N.  P.  298. 

Under  the  rule  of  pleading  contended  for,  how.  can  the  de- 
fendant protect  himself,  if  he  has  killed  the  slave  of  the  plain- 
tiff, by  his  license  or  command  ?  Such  license  may  make  the 
plaintiff  accessary  to  the  murder,  but  cannot  justify  the  homi- 
cide ;  and  a  plea  of  license  would  be  demurrable. 

Nor  can  the  defendant  justify  the  battery  of  a  slave  by  the 
command  of  his  owner,  if  it  exceeds  lawful  punishment ;  for  it 
is  an  indictable  offence  and  a  breach  of  the  peace.  If  two  en- 
gage in  a  boxing  match,  one  may  sue  the  other.  Buntler  vs. 
Clarke^  Bull.  N.  P.  17.  A  license  of  the  plaintiff  to  the  de- 
fendant to  beat  tke  plaintiff  is  unlawful,  because  it  is  a  breach 
of  tlie  peace ;  Matthew  vs.  Oiler ton^  Comb,  118.  The  battery 
of  a  slave  is  equally  with  the  battery  of  bis  owner,  a  breach  of 
the  peace  ;  and  the  license  of  the  plaintiff  to  beat  his  slave,  can 
no  more  be  pleaded  in  justification,  than  the  license  of  the  plain- 
tiff to  beat  himself.  If  such  license,  then,  cannot  avail  the  de- 
fendant, as  a  complete  defence  under  the  general  issue,  then  the 
plaintiff  must  have  a  verdict.  When  the  plaintiff  has  thus  ob- 
tained a  verdict  the  defendant  is  overtaken  by  another  rule,  that 
in  an  action  of  trespass  for  injuries  to  personal  property,  if  the 
jury  find  a  verdict  for  the  plaintiff,  the  measure  of  the  dama- 
ges, is  the  value  of  the  property  destroyed. 

Since  then,  the  defendant  cannot  plead  in  justification  of  the 
killing  or  battery  of  a  slave,  the  license  of  the  master ;  nor  in 
the  case  of  killing,  that  he  acted  in  self-defence  ;  if  these  de- 
fences cannot  protect  the  defendant,  under  the  general  issue, 
then  notwithstanding  the  defendant  may  establish  them  by  the 
most  satisfactory  proof,  yet  according  to  the  rule  of  pleading 
contended  for,  and  the  rule  of  damages  in  trespass,  the  defend- 
ant must  Ite  condemned  to  the  amount  of  the  value  of  the  slave, 
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if  he  was  killed ;  or  to  the  full  extent  of  the  plaintiff's  damage, 
in  consequence  of  the  battery. 

There  is  yet  another  practical  difficulty  in  the  rule  contended 
for.  Whenever  the  defendant  justifies  a  battery,  he  must  con- 
fess it ;  otherwise,  on  demurrer,  the  plaintiff  shall  have  judg- 
ment Bull.  N.  P.  19.  Most  frequently,  when  a  slave  is  killed, 
only  slaves  are  present ;  and  there  is  no  witness  of  the  circum- 
stances. If,  in  such  case,  it  is  necessaiy  to  justify,  by  a  special 
plea,  i#fereby  the  killing  or  battery  is  admitted,  how  can  the 
defendant  prove  that  he  acted  in  self-defence  ? 

If  the  defendant  is  indicted  for  a  murder,  committed  when  no 
white  person  was  present,  under  the  Act  of  1740  he  may  ex- 
culpate himself  by  his  own  oath  and  be  acquitted.  Yet  it  is 
contended  that  if  the  plaintiff,  in  an  acjlion  of  trespass,  produces 
in  evidence  the  confessions  of  the  defendant,  showing  that  he 
killed  the  plaintiff's  slave  in  self-defence,  that  shall  not  protect 
the  defendant.  It  would  seem  proper  that  evidqpce  which  would 
acquit  the  defendant  of  miurder,  should  avail  to  protect  h!ii  in 
a  civil  action  for  damages. 

The  protection  which  the  law  gives  to  a  slave  as  a  reasonable 
beings  in  the  peace  of  the  State,  and  the  criminal  liability  which 
is  incurred  by  unlawful  violence  to  his  person,  prevent  those 
defences,  by  pleas  of  justification,  which,  if  the  trespass  were 
conmiitted  to  ordinary  chattels,  are  required  to  be  specially  plead- 
ed. Besides,  defences  must  arise,  in  trespass  for  the  beating  of 
a  slave,  which  cannot  occur  in  trespass  to  inanimate  or  irrational 
chattels.  A  slave  may  offend  by  insolence,  rudeness,  violence 
and  insubordination.  Such  offences,  public  policy,  in  the  treat- 
ment of  slaves,  permits  or  requires  to  be  repressed  by  private 
citizens,  without  any  official  warrant.  It  seems  not  to  be  an 
unreasonable  protection  to  the  defendant  to  permit  those  de- 
fences which  cannot  be  pleaded  in  justification  in  trespass  for 
assault  and  battery  of  a  slave,  to  be  given  in  evidence  and  sup- 
port a  verdict  for  the  defendant  under  the  general  issue.  Such, 
it  is  my  impression,  is  the  practice.    I  do  not  recollect  an  in- 
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Stance  of  a  defence,  in  such  an  action,  by  special  plea  in  justi- 
fication. 

On  these  grounds,  some  members  of  the  Court  rest  the  refusal 
of  a  new  trial,  under  the  third  ground  of  appeal. '  Other  mem- 
bers of  the  Court  rest  the  refusal  on  the  ground,  that  the  rea- 
son why  matters  in  justification  must  be  specially  ^aded,  is, 
that  the  plaintiff  may  not  be  surprised ;  and  that  the  reason 
does  not  apply  where,  Ss  in  this  case,  the  plaintiff  must  be  ap- 
prised, by  the  evidence  which  he  produces  in  support  o#  his  ac- 
tion, of  the  defence  which  it  affords  to  the  defendant. 

Besides,  it  is  apparent  from  the  verdict,  that  if  the  jury  had 
been  instructed,  and  guided  in  their  verdict,  according  to  the 
third  ground  of  appeal,  the  verdict  would  have  found  only  nom- 
inal damages.  After  two  verdicts  against  the  plaintiff  the  Court 
will  not  send  the  case  back  for  a  third  trial,  when  it  is  so  pal- 
pable that  nominal  damages  only  will  be  the  result.  Elwell  vs. 
Bradham,  2  Sp§ars  168.    The  motion  is  dismissed. 

Wardlaw,  and  Whitner,  JJ.,  concurred. 

O'Neall,  J.  I  dissent.  The  defence  could  only  avail  to 
produce  a  verdict  for  the  defendant  under  a  plea  of  justification. 
The  evidence  was  competent  under  the  general  issut  in  miti- 
gation of  damages,  but  the  plaintiff  was  entitled  to  a  verdict  for 
something,  in  the  state  of  the  pleading. 

Motion  dismissed. 
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CHdeon  Evans  vs.  William  Weeks. 

In  looatm^  a  plat  annexed  to  a  grant,  oourse  and  diBtanoe  allowed  to  preTail,  under  pe- 
culiar oircnmHtanoea,  over  other  and  higher  rules  of  location. 

Before  Evans,  J.,  at  Barnwell^  Spring  Term,  1952, 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  plaintiff  claimed,  under  a  grant  to  William  Minor,  dated 
6th  August,  1793,  for  11,730  acres.  The  defendant  claimed 
under  recent  grants,  and  the  sole  question  necessary  to  he  no- 
ticed, is  the  manner  in  which  the  senior  grant  was  to  be  locato^ 
If  located  by  course  and  distance  alone,  then  the  defendant 
junior  jgrant  would  be  excluded.  There  seemed  to  be  no  doubt 
that  a  black  jack  was  an  original  comer,  and  it  was  the  only 
original  marked  tree  which  weus  found.  From  that  point  the 
lines  of  the  original  grant  ran  north  to  Shaw's  Creek,  thence 
down  the  creek  to  its  junction  with  Edisto  river,  thence  down 
the  river  some  distance,  thence  south  until  it  intersected  a  line 
extended  due  east  from  the  black  jack.  On  the  north  side,  the 
line  from  Edisto  called  for  Johnson's  land  as  its  boundary. 
There  was  no  doubt  that  the  boundary  on  the  north  was  Shaw's 
Creek,  and  that  the  boundaries  on  the  wei3t  and  south  were  lines 
extended  north  and  east  from  the  black  jack.  The  dispute  was 
as  to  the  eastern  boundary.  On  the  original  plat,  the  public  road 
to  Pine  Log  bridge,  on  Edisto,  was  represented  crossing  the  south- 
em  line  about  half  way,  and  passing  out  of  the  grant  about  mid- 
way the  northern  line.  By  location  by  course  and  distance,  this 
road  passed  through  the  comerof  the  land,  extending  only  a  few 
chains  beyond  it.  On  the  location  of  Johnson's  land,  it  was 
found  that,  instead  of  lying  wholly  below  the  junction  of  Shaw's 
Creek  with  the  Edisto,  it  commenced  on  Shaw's  Creek  some 
distance  above  the  junction,  so  as  to  cut  off  entirely  that  part  of 
the  original  boundary  which  called  for  the  lower  part  of  Shaw's 
Creek  and  the  Edisto.  The  plaintiff  contended  for  one  of  two 
modes  of  location. 


84  APPEALS  AT  LAW. 

Etbiu  vb.  Weeks. 

"1.  To  begin  on  Shaw's  creek,  where  Johnson's  land  began, 
thence  to  run  along  the  various  courses  of  Johnson's  land  to  its 
termination,  and  from  thence  along  the  course  called  for  by  the 
Minor  grant,  until  the  line  would  intersect  the  south  line  from 
the  black  jack.  This  would  require  an  extension  of  the  south 
line  about  102  chains,  but  would  preserve  the  road  in  nearly  its 
relative  position  on  the  original  plat. 

"  2.  To  regard  the  road  as  a  station,  and  to  extend  the  south 
boundary,  the  plat-distance  beyond  it,  and  then  to  close  the  east 
line,  by  running  the  course  called  for  to  Johnson's  land,  and 
along  the  lines  of  it  to  Shaw's  Creek. 

^^^  Neither  of  these  locations  couldf  vary  materially  the  shape 
^F  the  plat,  and  both  would  fall  much  short  of  the  number  of 
acres  called  for,  but  this  latter  circumstance  arises  from  the  fact 
that  Shaw's  Creek  is  found  much  short  of  the  distance  called 
for  in  the  original  plat.  Both  of  these  locations  include  the  land 
in  dispute. 

"  The  defendant  contended  that  the  true  mode  of  location  was 
to  run  the  distance  called  for  on  the  south  line  from  the  black 
jack,  and  from  where  the  distance  terminated,  to  run  a  line  (as 
the  east  boundary)  along  the  course  called  for,  to  its  intersection 
with  Shaw's  Creek  or  Johnson's  line. .  This  would  include  the 
road,  but  not  as  represented  on  the  original,  and  would  touch 
Johnson's  line,  so  as  to  make  it  a  small  part  of  the  boundary. 

"  I  thought  either  of  the  two  first  modes  preferable  to  the 
latter. 

^'  1.  I  have  always  regarded  a  road,  or  a  branch,  a  creek  or 
swamp,  the  same  as  a  marked  tree,  and  if  there  bad  been  a 
marked  tree  as  a  station  found,  the  location  should  be  made  so 
as  to  give  the  plat-distance  beyond. 

"  2.  As  Johnson's  land  was  found  to  extend  ftu-ther  north  than 
was  supposed  at  the  time  of  the  original  survey,  and  as  the 
plaintiff,  by  reason  thereof^  was  prevented  from  going  to  the 
mouth  of  the  creek  and  his  distance  down  the  Edisto,  and  clos- 
ing from  thence  by  Johnson's  line  and  his  course  and  distance, 
he  had  a  right,  when  thus  stopped  by  Johnson's  line,  tacon- 
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tinue  along  that  line,  so  as  to  make  it  his  east  boundary  as  far 
as  it  went,  and  then  to  resume  his  original  course.  This  is  in 
conformity  with  decided  cases,  and  in  my  judgment  was  the 
correct  mode  of  locating  the  land.  The  jury  found  this  location. 
^'  As  to  the  second  ground,  nothing  was  said  of  it  on  the  trial. 
There  is  an  old  Act  directing  ttf^t  all  lands  oh  navigable  streams 
should  be  laid  off  four  chains  back  for  one  on  the  front  on  the 
river.  The  ground  is  liable  to  two  exceptions.  1st.  That  that 
part  of  the  Edisto  is  hardly  within  the  purview  of  this  Act. 
2d.  That  the  Act,  as  I  have  already  supposed,  was  directory  to 
the  public  surveyors,  but  did  not  avoid  a  grant  under  the  great 
seal  of  the  State." 

The  defendant  appealed,  and  moved-  for  a  new  trial,  on  the 
grounds : 

1.  Because  the  location  established  by  the  jury  is  not  in  ac- 
cordance with  law  and  evidence. 

2.  Because  the  grant  under  which  the  plaintiff  claims  is  void, 
as  being  for  a  greater  number  of  acres  on  the  bank  of  a  river 
than  the  law  allows. 

3:  Because  the  verdict  is  in  other  respects  contrary  to  law 
and  evidence. 

This  case  was  argued,  first  in  May,  1852,  and  again  in  De- 
cember, 1852,  by  Bellinger  ^  Bauskeit,  for  the  appellant,  and 
by  A.  P.  Aldrich  4*  Carroll^  contra.  The  following  authorities 
were  cited :  Sturgeon  vs.  Floyd,  3  Rich.  80 ;  5  Strob.  221 
Brecken.  Miscel.  271 ;  Colclough  vs.  Richardson,  1  McC.  167 
Bradford  vs.  Pitts,  2  Mill,  115;  Act  1784,  4  Stat.  592,  §  12 
Act  1777,  5  Stat.  519 ;  Felder  vs.  Bonnett,  2  McM.  44 ;  Act 
1718,  3  Stat.  49,  §  14 ;  Martin  vs.  Simpson,  Harp.  54 ;  Act 
1733, 3  Stat.  246,  §  5  ;  Shoolbred  vs.  Vanderhorst,  1  Brev.315; 
Amick  vs.  Holman,  3  Strob.  125;  Pulwood  vs.  Chraham,  1 
Rich.  491 ;  Atkinson  vs.  Anderson,  3  McC.  223 ;  Richardson 
vs.  Moody,  2  Brev.  442 ;  Dyson  vs.  Leek,  2  Rich.  543. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.    The  accompanying  diagram  will  aid  in  the 


86 


APPEALS  AT  LAW. 


Evaofl  vs.  Weeks. 


proper  understanding  of  this  case,  which  presents  a  question  of 
location  not  free  from  perplexities.  No.  1  represents  the  origi- 
nal plat  attached  to  the  grant,  and  No.  2  the  plat  of  re-survey 
used  as  evidence  on  the  trial,  the  outer  lines  showing  the  loca- 
tion established  by  the  jury  (a.) 

e 

(a)  The  following  are  oopies  of  tbe  diagriun  referred  to : 

NO.  1. 


MncTfZma 


NO.  2. 


BUuc^Jack 


Minors  LanJL 


// 


A.  B.  Plttt  difltaaoe  line.        C.  D.  Line  fiyand  hy  jury. 
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The  rules  controlling  questions  of  this  kind  have  been  long 
and  thoroughly  settled  in  this  State.  The  difficulties  arise  in 
their  application.  In  the  present  case,  though  twice  elaborately- 
argued,  entire  unanimity  has  not  been  secured. 

The  surveyors  examined  all  agreed  that  the  original  plat  was 
not  the  result  of  actual  survey.  This  has  been  conceded  in  the 
argument,,  and  it  is  regarded  by  this  Court  as  beyond  contro- 
versy ;  hence  the  absence  of  much  that  might  otherwise  have 
been  had,  and  hence  the  manifest  discrepancies  between  the 
pretended  and  the  real — the  original,  and  the  re-survey.  True, 
this  can  in  no  way  deprive  the  plaintiflf  of  any  right,  but  it  great- 
ly impairs  the  confidence  reposed  in  the  representations  on  which 
the  ascertainment  of  his  right  may  depend.  For,  although  his 
■is  the  elder  grant,  and  therefore  the  more  respected,  yet  as  the 
actor  in  this  issue,  he  can  only  recover  on  the  strength  of  his 
location  as  well  as  his  title.  Senior  and  junior  grants  stand  or 
fall  by  the  same  rules  of  location. 

The  contest  is  as  to  the  eastern  boundary,  and  the  inquiry  I 
propose  to  institute  will  be  .as  to  the  comparative  strength  be- 
tween the  location  by  the  jury  and  that  contended  for  by  the 
defendant — between  the  jury  and  the  plat  distance  lines  desig- 
nated in  the  diagram.  The  true  location  consists  in  settling 
where  the  original  surveyor  pointed  his  compass  or  made  his 
mark,  and  the  rules  elicited  by  numerous  cases  have  been  de- 
signed to  develope  the  truth  as  far  as  practicable.  Johnston,  J. 
in  Douglass  vs.  Pernandis,  2  Bail.  80,  and  cases  there  cited. 

These  rules  have  secured  an  order  of  precedence  always  to 
be  respected.  The  location  which  gives  effect  to  all,  is  abso- 
lutely certain,  but  this  being  rarely  attainable,  the  next  great 
principle  is,  to  give  effect  to  such  parts  of  the  description,  that 
the  more  fixed  and  certain  shall  prevail  over  those  which  are 
less  so.    Evans,  J.,  Johnson  vs.  McMillan^  I  Strob.  143. 

According  to  the  location  on  the  circuit,  the  natural  bounda- 
ry — Shaw's  Creek — the  artificial  mark — the  Black  Oak  cor- 
ner,— and  the  adjacent  boundaries^  Taylor's  and  Minor's  lands, 
are  very  satisfactorily  established ;  but  these  are  common  to 
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each  location.    Edisto  river  is  called  for  and  represented  as  a 
boundary  at  and  below  the  confluence  of  Shaw's  Creek.   John- 
son's land  is  also  called  for  and  is  represented  on  the  plat  as 
lying  below  that  point  where  the  river  is  a  boundary.    The  re- 
survey  demonstrates  that  effect  cannot  be  given  to  each  of  these 
parts  of  the  description.    The  adjacent  boundary,  though  be- 
longing to  the  inferior  grade,  must  prevail,  because  it  intervenes 
between  this  land  and  the  river,  and  cuts  it  off  wholly.   A  mei:e 
inspection  of  the  plats  discloses  a  mistake  so  radical,  or  a  mis- 
representation so  gross  and  palpable,  strongly  if  not  conclusively 
corroborative  of  the  allegation,  that  this  part  of  the  land  was 
never  seen  by  the  surveyor,  and  that  he  had  not  in  fact  any  true 
description  before  him.    The  difficulty  is  neither  removed  nor 
lessened  by  adopting  the  river  as  a  boundary  below  Johnson's 
land,  or  at  the  precise  point  where  the  lower  end  of  the  Johnson 
line  touches  the  river.     The  representation  and  the  facts  are  in 
direct  conflict,  and  I  know  of  no  explanation,  at  all  reconciling 
these  discrepancies.    The  conclusion,  therefore,  seems  inevita- 
ble, that  the  river  cannot  be  regarded  as  a  boundary  of  this  tract. 
Falling  back  then  upon  Johnson's  land  as  the  boundary  that 
must  govern,  it  will  be  perceived  that  this  boundary  too  is  com- 
mon to  each  location^ 

Up  to  this  point  of  the  review,  either  of  the  locations  may  be 
sustained,  so  that  it  remains  to  apply  other  tests.  Course  and 
distance,  a  remaining  source  of  light,  points  to  the  inner  line  in 
No.  2  as  the  eastern  boundary.  There  are  incidental  points, 
however,  to  be  considered  before  a  judgment  can  be  rendered. 

The  Black  Jack  comer  is  theonly  precise  point  in  the  entire  sur- 
vey absolutely  certain.  Adopting  this  as  the  exact  point  at  and  from 
which  to  "  point  the  compass  and  stretch  the  chain,"  the  course 
and  distance  being  attained,  it  is  not  only  proper,  but  upon  all 
rules  of  location  it  is  indispensable,  to  know  why  this,  a  true, 
safe  and  undisputed  line,  shall  be  extended,  however  small  the 
distance,  beyond.  It  is  not  enough  to  say  it  is  the  feeblest  rule. 
This  cannot  justify  its  exclusion  as  a  rule.  Sound  reasons  and 
high  authority  may  be  furnished  for  giving  itjsometimes  a  very 
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controlling  influence.  The  new  direction  is  here  to  be  taken, 
and  toward  Johnson's  line,  unless  a  satisfactory  reason  to  the 
contrary  can  be  given.  The  course  and  the  boundary  at  which 
should  be  the  next  aim,  sustain  each  other  in  pointing  out  the 
next  line.  An  objection  is  interposed,  that  the  Pine  Log  road 
is  represented  on  the  original  plat  as  cutting  this  line  nearly 
equi-distant  from  the  corners,  whereas  by  stopping  at  the  plat 
distance  it  would  be  thrown  near  to  one  comer.  This  road  is 
not  a  station.  No  note  was  taken  by  measurement  of  its  true 
location.  Was  it  ever  marked  by  inspection,  or  was  it  mere 
conjecture.  It  was  a  road  of  notoriety,  but  its  relative  position 
to  this  line  is  the  matter  I  am  charged  to  ascertain,  and  nothing 
is  suggested  but  the  manner  in  which  it  is  dotted  down  on  an 
original  plat  of  such  questionable  accuracy.  It  has  been  treated 
as  a  marked  tree,  and  hence  it  is  said  "  if  a  marked  tree  had 
been  found  as  a  station,  the  plat  distance  beyond  would  have 
been  given."  But  stations  are  fixed  by  measurement,  and  marked 
trees  as  such  so  testify  of  themselves  that  the  hand  of  man  was 
once  actually  there.  The  ignorance  of  the  surveyor  of  the  true 
localities  of  that  neighborhood,  and  especially  of  the  Edisto, 
may  explain  the  error  he  likely  committed  in  his  effort  to  locate 
this  road,  it  may  be  by  mere  conjecture.  The  force  of  this  ob- 
jection is  not  felt  to  the  extent  of  permitting  the  representation 
of  the  road  to  increase  the  length  of  this  line. 

Again,  much  weight  has  been  given  to  the  supposed  neces- 
sity of  adopting  the  Johnson  line  in  its  whole  length.  This  is 
in  direct  violation  of  the  rule  of  location  I  am  considering,  not 
demanded  by  the  facts.  Johnson's  land  is  called  for,  and  his 
line  is  pretended  to  be  set  out,  but  inaccurately  represented  in 
every  solitary  particular,  the  precise  point  of  intersection  being 
in  no  way  indicated.  That  Johnson's  line  was  found  higher 
up,  and  resting  on  Shaw's  Greek  rather  than  Edisto  River,  in- 
stead of  extending  that  line  in  the  opposite  direction,  I  submit, 
is  a  legitimate  argument  against  the  intersection  at  the  point 
contended  for  and  established  by  the  jury.  Quantity  alone,  it 
seems  to  me,  is  the  main  argument  for  disregarding  the  course 
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and  distance,  and  this  should  not  prevail ;  in  fact,  deficiency  is 
mainly  accounted  for  by  the  admitted  glaring  inaccuracy  in  the 
length  of  lines  at  and  from  Shaw's  Creek  and  the  Johnson  line. 

Hence  this  Court  adopts  the  conclusion,  that  in  view  of  all 
the  circumstances,  and  by  a  just  application  of  the  rules  of  loca- 
tion, the  better  location  would  have  been  to  establish  the  plat 
distance  line  as  the  eastern  boundary  of  plaintiff's  land. 

That  although  course  and  distance  must  yield  to  actual 
marks,  natural  or  artificial,  yet  in  the  absence  of  the  latter,  in 
the  solution  of  any  question  made,  the  former  must  determine. 
2  N.  and  McC.  99,  Coates  vs.  Matthews, 

That  distances  may  be  increased  or  decreased,  and  courses 
departed  from,  to  preserve  boundary,  but  only  so  far  as  is  neces- 
sary to  preserve  it.    Johnson  vs.  McMillan,  1  Strob.  143. 

That  although  there  is  an  order  of  precedence  in  the  rules  of 
location — per  O'Neall,  J.,  in  case  of  Fulwood  vs.  Oraham,  1 
Rich.  497,  ^'  it  has  never  been  said  that  each  of  these  occupied 
an  inflexible  position  as  there  laid  down."  '^  It  sometimes  might 
occur,  that  an  inferior  means  of  location  might  control  a  higher, 
when  it  was  plain  there  was  a  mistake ;"  much  more,  in  a  case 
where  the  mistake  and  misrepresentation  is  so  gross  and  palpa- 
ble as  to  demand  the  rejection  of  the  superior,  should  the  Court 
and  jury  fall  back  upon  the  inferior,  becoming  thereby  a  more 
fixed  and  certain  means  of  location. 

There  is  no  necessity  for  expressing  an  opinion  on  the  re- 
maining ground  of  appeal,  as  we  are  not  assured  from  the  facts 
presented  that  the  objection  can  apply. 

The  motion  for  new  trial  is  granted. 

Wardlaw,  Frost  and  Withers,  JJ.,  concurred. 
O'Neall,  J.    I  agree  with  Judge  Evans  in  bis  instructions 
to  the  jury,  and  therefore  dissent. 

Motion  granted. 
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The  ChreenvUle  and  Col.  R.  R.  Co.  vs.  D.  M.  Smith. 

In  an  action  by  a  rail-road  company  against  a  stockholder  for  instalmentn,  a  proxy  which 
the  defendant  with  othen  had  signed  "  as  stockholders,"  designating  the  nomber  of 
shares  opposite  their  names,  respeotiToly,  held,  to  be  prima  facie  evidence  that  defen- 
dant was  a  stockholder. 

The  charter  of  the  Company  gave  the  stockholden  the  right  to  select  the  route  of  the  road, 
and  to  any  stockholder,  dissatisfied  with  the  rente  selected,  the  right  to  withdraw  his 
sobsoription,  "provided  sach  stockholder  shall  have  designated,  at  the  time  of  sub- 
scribing, the  route  he  desires  to  be  selected" :  defendant  was  told,  at  the  time  he  sub- 
scribed, by  one  who  was  urging  persons  to  subscribe,  that  he  could  subscribe,  pay  $5  a 
hundred,  forfeit,  and  be  free  from  liability  as  to  the  residue :  defendant  said  he  was 
willing  to  pay  #10  to  secure  the  route  he  desired,  subscribed  for  ten  shares  at  t20  a 
share,  but  made  no  designation  of  the  route  he  desired  to  be  selected : — Held,  that  de- 
fendant was  a  stockholder  without  right  to  withdraw  his  subscription. 

Before  Withers,  J.,  at  Edgefield^  Fall  Term,  1862. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

^'  This  action  was  in  assumpsit  for  all  the  instalments,  except 
the  first,  upon  ten  shares,  at  $20  each,  (in  the  whole  $200,)  in 
the  Greenville  and  Columbia  Railroad.  It  was  admitted  that 
regular  notice  to  pay  the  several  instalments  now  demanded  had 
been  published  by  the  plaintiffs. 

"  To  prove  the  subscription  a  proxy  was  introduced  which 
had  been  signed  by  sundry  persons,  among  the  rest  this  defen- 
dant, who  described  themselves  as  "  being  stockholders,  and 
holding  the  several  shares  opposite  our  names."  Opposite  the 
signature  of  defendant  was  placed  ten  shares.  The  proxy  au- 
thorized some  person  to  vote  at  a  certain  meeting  specified,  and 
at  all  others,  &c.,  until  the  power  should  be  revoked.  The  de- 
fendant called  for  the  original  books  of  subscription,  which  were 
not  produced,  and  therefore  moved  for  a  non-suit ;  which  mo- 
tion I  refused,  on  the  ground  that  the  proxy  was  prima  facie 
evidence  of  subscription,  and  therefore  of  liability  to  pay  the  sum 
now  demanded. 

"  The  defendant  introduced  evidence  to  the  effect,  that  in 
1847,  at  a  barbecue  in  Abbeville  District,  while  a  contest  was 
going  on  as  to  the  location  of  the  road  east  or  west  of  Saluda, 
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one  Dr.  Thomas  Garey  appeared  and  urged  subscriptions  on 
people  then  and  there  assembled,  that  their  influence  might  be 
felt  in  securing  the  location  of  the  road  west  of  Saluda.  The 
defendant  refused  to  subscribe  until  Garey  asserted  and  ''prom- 
ised'' (as  the  witness  said)  that  he  could  subscribe  and  pay  $5 
on  the  hundred,  forfeit,  and  be  free  from  liability  as  to  the  resi- 
due ;  that  Garey  announced  his  object  to  be  to  get  proxies  from 
as  many  as  he  could,  to  secure  the  location  on  the  west  of  the 
Saluda.  Defendant  said  that  he  was  willing  to  pay  $10  to  se- 
cure that  location  ;  and  therefore  executed  the  proxy,  in  which 
he  is  described  as  holding  ten  shares. 

"  Upon  this  case  I  held  that  the  defendant  was  no  stockhold- 
er ;  that  the  prima  fade  evidence  derived  from  the  proxy  was 
rebutted ;  that  to  hold  him  to  be  a  subscriber  would  be  to  enforce 
on  him  a  deception,  perpetrated  by  one  who  assumed  to  repre- 
sent the  corporation,  out  of  which  deception  grew  the  only  evi- 
dence that  he  had  ever  subscribed,  or  was  ever  a  stockholder. 
The  jury  were  told  that  there  was  no  difference  in  this  case  and 
one  parallel,  arising  between  two  individuals  in  any  other  kind 
of  contract,  wherein  one  party  represented  himself  to  be  the 
agent  of  another,  and  deluded  the  party  defendant  into  *a  con- 
tract, with  a  sort  of  condition  of  defeasance,  that  he  had  no 
authority  to  make ;  that  I  regarded  the  whole  transaction  de- 
veloped by  the  case  as  an  imposition  upon  the  rival  interest, 
touching  the  location  of  the  road,  in  which  Garey  and  the  de- 
fendant were  participant ;  that  the  public,  however,  had  an  in- 
terest iji  having  genuine  subscribers,  according  to  the  charter 
which  the  public  had  granted ;  and  I  advised  the  jury  to  find 
for  the  defendant,  which  they  did." 

The  plaintifls  appealed  and  now  moved  for  a  new  trial,  on 
the  following  grounds : 

1.  Because  it  is  respectfully  submitted  his  Honor  erred  in 
charging  the  jury  that  the  subscription  of  the  defendant,  tmder 
the  circumstances  shown  in  the  case,  was  contrary  to  the  terms 
of  the  charter,  and  fraudulent  in  its  nature. 

2.  Because,  fix>m  the  terms  of  his  Honor's  charge,  the  jury 
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were  led  to  believe  that  the  defendant  was  in  reality  not  a  sub- 
scriber or  stockholder  in  said  company. 

3.  Because  his  Honor  charged  the  jury,  that  in  the  absence  of 
the  original  subscription  book,  the  contract  of  the  defendant  must 
be  limited  and  controlled  by  the  opinion  expressed  at  the  time 
by  Dr.  Garey,  that  the  defendant,  under  the  charter,  would  have 
a  right  to  forfeit  at  any  time. 

4.  Because  his  Honor  erred  when  he  told  the  jury  that  Dr. 
G^rey  deceived  the  defendant.  The  charter  was  public,  and  of 
which  the  defendant  had  knowledge ;  and  Dr.  Garey  did  no 
more  than  express  an .  opinion  upon  a  question  arising  under 
that  charter. 

McGowen,  for  the  motion,  cited  jR.  R,  Company  vs.  Wood- 
sides,  5  Rich.  148  ;  R.  R.  Company  vs.  Cathcart,  4  Rich.  89 ; 
R.  R,  Company  vs.  Coleman,  6  Rich.  118. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  finding  of  the  jury  in  this  case,  can  be  sup- 
ported only  on  one  of  two  grounds :  1st.  That  the  defendant 
was  not  a  stockholder';  or  2d.  If  a  stockholder,  he  was  deceived 
by  the  representations  of  Dr.  Garey  respecting  his  right  of  for- 
feiture under  the  terms  of  the  charter. 

The  proof  of  subscription,  or  rather  the  evidence  which  fas- 
tened upon  the  defendant  the  character  of  a  stockholder  and 
made  him  liable  in  that  character,  was  the  proxy  which  he, 
with  others,  had  signed  as  "  stockholders,"  designating  the  num- 
ber of  shares  opposite  their  names  respectively.  The  original 
books  of  subscription  would  have  furnished  higher  evMence ; 
yet  the  presiding  Judge,  under  the  proof  furnished  by  the  proxy, 
very  properly  refused  the  motion  for  a  non-suit. 

But  the  evidence  for  the  defence,  added  to  the  prima  facie 
evidence  which  the  execution  of  a  proxy  furnished,  removes  all 
doubt  respecting  the  liabiUties  of  the  defendant  as  a  stockholder. 
The  payment  of  the  first  instalment,  coupled  with  the  execution 
of  the  proxy  by  which  his  stock  was  represented  in  all  the  meet* 
ings  of  the  company,  would  have  authorized  the  jury  to  find  for 
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the  plaintiffs :  and,  unless  the  force  of  this  evidence  be  rebutted 
by  the  deception  which  is  said  to  have  been  perpetrated  by  Dr. 
Garey,  the  verdict  cannot  be  supported. 

Dr.  Garey,  Uke  others  (including  the  defendant)  manifested  a 
deep  interest  and  solicitude,  that  the  line  of  road  should  be  lo- 
cated on  the  west  of  the  Saluda  River,  and  he  beUeved  and  as- 
serted, that  after  the  payment  of  the  first  instalment  on  the  stock 
subscribed,  the  residue  of  the  instalments  might  be  forfeited, 
provided  the  road  should  not  be  located  according  to  the  wishes 
of  the  subscribers. 

The  following  are  the  words  of  the  charter  conferring  a  right 
on  stockholders  to  withdraw  after  subscription : — '^  and  after  se- 
lection of  the  route,  any  stockholder  who  may  be  dissatisfied 
with  the  route  selected,  shall  have  the  right  to  withdraw  his 
subscription,"  &c.  ^^  provided  such  stockholder  shall  have  de- 
signated, at  the  time  of  subscribing,  the  route  which  he  desires 
to  be  selected  for  the  location  of  the  road."    (11  Stat  409.) 

There  was  no  evidence,  on  the  trial,  that  the  defendant,  at 
the  time  of  subscribing,  made  such  designation  of  a  route  and 
thereby  brought  himself  within  this  provision  of  the  charter. 

Dr.  Garey  was  not  a  cottimissioner,  hor  was  he  the  agent  of 
the  Greenville  and  Columbia  Railroad  Company,  nor  could  he 
by  his  acts  or  opinions,  or  by  his  representations,  bind  the  plain- 
tiffs. 

The  charter  provides  the  only  way  by  which  the  defendant 
could  have  withdrawn,  and  it  cannot  avail  him,  that  relying  on 
Dr.  Garey's  interpretation  of  an  Act  of  the  General  Assembly, 
he  was  deceived,  and,  therefore,  not  liable  for  the  payment  of 
the  remaining  instalments  due  on  his  stock. 

Dr.  Garey  honestly  entertained  and  confidently  expressed  an 
opinion  which,  it  seems,  was  held  by  others  more  skilled  in  the 
law,  and  it  does  not  appear  that  any  fraudulent  means  were  used 
to  deceive  the  defendant. 

The  defendant  was  induced  to  subscribe  and  aid  in  this  en- 
terprize  with  the  design  and  hope  that  the  road  would  be  located 
on  the  west  of  the  Saluda,  and  if  his  local  interests  and  feelings 
had  been  consulted,  he  would  have  recognized  bis  contract 
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That  he  was  deceived  in  the  construction  put  on  the  charter  by 
others  or  by  himself,  places  his  defence  on  a  mistake  of  law, 
which,  without  proof  of  fraud  practised  by  the  company  or 
by  their  authorized  agent,  cannot  avail  him.  If  relief  may  be 
granted  on  the  bare  allegation  and  proof  of  a  mistake  or  igno- 
rance of  law,  it  would  lead  to  eiidless  litigation,  and  might  re- 
quire the  judgment  of  the  highest  tribunals  before  a  contract 
would  be  obligatory. 

Euterprizes  of  such  magnitude  and  which  require  the  use  and 
employment  of  such  large  sums  of  money  would  not  only  be 
delayed  but  defeated,  if,  under  the  pretext  of  a  misapprehension 
of  the  provisions  of  the  charter  of  incorporation,  subscribers  to 
die  stock  should  be  permitted  to  withhold  the  payment  of  their 
instalments.  The  public  as  well  as  the  other  stockholders,  who 
have  invested  their  money,  have  rights  and  interests  which 
should  be  protected,  and  which  would,  otherwise,  be  sacrificed. 

The  defendant  must,  therefore,  be  held  bound  by  his  contract 
with  the  company.  The  declarations  and  opinions  of  Dr.  Garey 
do  not  release  him  from  the  obligations  which  he  has  incurred 
to  the  company,  with  his  co-stockholders. 

It  is  not  perceived  that  these  views  conflict  with  the  case  of 
the  Charlotte  and  South-Carolina  Railroad  Company  vs. 
Blakely.  (3  Strob.  246.)  In  that  case,  there  had  been  no  or- 
ganization of  the  company  under  the  charter ;  nor  had  Blakely 
made  any  p«iyment  on  the  stock  for  which,  it  was  alleged,  he 
had  subscribed ;  nor  had  he  executed  any  proxy  and  thereby 
recognized  his  connexion  with  the  corporation  as  a  stockholder. 
The  paper  which  he  had  signed  was  very  properly  regarded 
only  as  an  agreement,  made  with  unauthorized  persons,  to  take 
stock,  without  having  complied  with  any  of  the  formalities  re- 
quired by  the  charter,  and  without  the  performance  by  Blakely 
of  any  act  which  could  make  him  liable  as  a  stockholder. 

The  motion  for  a  new  trial  is  therefore  granted. 

Wardlaw,  and  Frost,  JJ.,  concurred. 
O'Neall  and  Whitner,  J  J. — the  President  and  a  Director 
of  the  Company— did  not  hear  the  case  and  gave  no  opinion* 
Motion  granted. 
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The  Town  Council  of  Aiken  vs.  John  A.  Barbers. 

A  bond  fh>m  a  retailer,  taken  by  the  Town  Counoil  of  Aiken  payable  to  thenuelres,  in 
the  penalty  of  f  1000,  oonditioned  to  obserre  all  the  laws  in  relation  to  retailing  spirita- 
ooB  liquors,  heldj  to  have  been  taken  under  the  Act  of  1835,  (6  Stat.  528,)  and  not  to 
be  enforceable  against  the  retailer,  who,  though  he  had  been  convicted  for  selling  spirits 
to  a  slave,  had  paid  the  fine  imposed. 

Before  Frost,  J.,  at  Barnwell^  July,  Extra  Term,  1862. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  debt  on  bond,  in  the  penal  sum  of 
$1000,  dated  the  7th  April,  1849,  conditioned  for  the  observance 
of  all  the  laws  in  force  in  regard  to  the  retailing  of  spirituous 
liquors.(a)  The  defendant  craving  oyer  and  setting  out  the  con- 
dition of  the  bond,  pleaded  performance.  The  plaintiff  replied, 
and  set  out,  as  a  breach,  that  the  defendant  did  not  abide  by  and 
observe  the  laws  in  force  in  regard  to  retailing  spirituous  liquors; 
for  that,  on  the  21st  December,  1849,  the  defendant  sold  spirits 
to  Jess,  the  slave,  &c.,  and  for  the  said  offence  was  convicted, 
at  Spring  Term  of  the  Court  of  Sessions,  at  Barnwell,  by  reason 

(a)  The  following  is  a  copy  of  the  bond : 
"  STATE  OF  SOUTH-OABOLINA,  BARNWELL  DISTKICT— TOWN  OF  AIKEN. 

"  Enow  all  men  by  these  presents,  that  we,  John  A.  Harbors,  William  Buokhalter, 
and  William  Thomas  Jones,  are  held  and  firmly  bound  unto  the  Town  Counoil  df  Aiken, 
in  the  Just  and  full  sum  of  One  Thousand  Dollars,  to  be  paid  to  the  said  Town  Counoil  or 
their  suooessora  in  office,  to  which  payment  well  and  truly  to  be  mado  and  done,  we  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly,  severally  and  firmly,  by  these 
presents,  sealed  with  our  seals,  and  dated  the  7th  day  of  April,  pne  thousand  eight  hun- 
dred and  forty-nine.  The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bound  John  A.  Harbors  shall,  and  do  well  and  truly  and  in  every  respect,  oonform  to  and 
abide  by  the  laws  now  in  foroe  in  this  State,  and  which  shall  be  enacted  and  be  of  foroe 
in  this  State  during  the  space  of  twelve  months  from  the  date  hereof,  respecting  taverns 
or  retailers  of  spirituous  liquors,  and  shall  maintain  and  keep  goo^  order,  and  will  and 
shall  suffer  no  disorder  or  unlawful  games  to  be  used  in  his  house,  nor  out-house,  yard  or 
garden,  thereunto  belonging,  during  twelve  months  from  this  date,  then  this  obligation  to 
be  null  and  void,  oUierwise  to  remain  in  full  foroe  and  virtue.  Signed,  sealed  and  deliv- 
ered in  presence  of 

"  W.  W.  GUYTON. 

JOHN  A.  HARBEB8,  [l.  b.] 
WILLIAM  BUOKHALTER,  [l.  b.] 
WILLIAM  THOMAS  JONES,  [k  b.J' 
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whereof  the  bond  became  forfeited.  The  defendant,  protesting 
the  said  offence,  says  he  was  sentenced  to  pay  a  fine  of  $100, 
and  paid  it,  &c.  To  this  the  plaintiflTs  surrejoined,  that  the  de- 
fendant did  not  pay  and  account  for  the  said  sum  of  one  thou- 
sand dollars  to  the  plaintiffs,  as  stipulated  by  his  bond ;  which 
the  defendant  had  thereby  forfeited  to  the  plaintiffs. 

"  The  state  of  pleadings  presenting  some  embarrassment  to 
the  parties  respecting  the  real  issue,  and  on  questions  of  evi- 
dence, it  was  agreed  between  them  that  all  errors  in  pleading 
should  be  waived,  and  the  case  adjudged  on  the  question  of  the 
liability  of  the  defendant,  under  the  condition  of  his  bond  to 
pay  the  plaintiffs  the  fine  of  $100,  which,  on  his  conviction,  he 
had  been  sentenced  to  pay ;  and  had  paid  the  Commissioners 
of  public  buildings* 

"  By  the  Act  of  1835,  (6  Stat.  628,)  it  is  provided,  that  it  shall 
not  be  lawful  for  any  corporate  body,  or  the  Commissioners  of 
the  roads,  to  grant  any  license  to  retail  spirituous  liquors,  unless 
the  applicant  for  such  license  shall,  first,  enter  into  recognizance 
with  two  substantial  freeholders,  as  sureties,  in  the  penalty  of 
$1000,  conditioned  for  the  observance  of  all  the  laws  in  force 
in  regard  to  retailing  spirituous  liquors  ;  and  the  recognizance 
so  given,  shall  be  liable  to  be  estreated  for  all  fines  imposed  by 
the  Court,  for  any  violation  of  the  said  laws  of  which  the  party 
shall  be  convicted  by  indictment.  (So.  Ca.  Road  Laws,  p.  35.) 
In  1836  the  Village  of  Aiken  was  incorporated,  and  the  Town 
Council  empowered  to  grant  licenses. 

^'  It  did  not  appear  whether  the  bond  in  suit  had  been  taken 
by  the  plaintiffs  in  the  execution  of  their  power  to  grant  licenses, 
or  whether  it  had  been  taken  in  addition  to  the  recognizance  re- 
quired by  law.  Since  the  plaintiffs,  in  taking  the  bond  payable 
to  themselves  instead  of  a  recognizance,  did  not  comply  with 
the  Act  of  1835,  and  since  it  was  to  be  presumed  they  had  not 
granted  a  license  to  Harbers  to  retail  spirituous  liquors  without 
requiring  from  him  a  recognizance,  as  directed  by  the  Act ;  it 
was  assumed,  in  the  decision  of  the  case,  that  the  plaintiffs  had 
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taken  the  bond  in  suit  for  the  corporate  benefit,  and,  in  compli- 
ance with  the  law,  had  taken  the  recognizance  alsa 

"  It  was  held  that  the  Town  Council  of  Aiken  had  no  other 
or  greater  authority  in  the  granting  of  licenses,  than  the  Com- 
missioners of  roads.  That  the  requirement  of  such  a  bond  ope- 
rated as  a  restraint  on  trade,  and  the  liberty  of  the  citizen,  which 
the  Town  Council  had  no  power  to  impose,  and  that  the  bond 
created  no  legal  obligation.  It  could  not  be  supported  as  taken 
for  the  enforcement  of  police  in  the  town,  (even  if  for  that  pur- 
pose it  might  have  been  valid,)  for  the  condition  of  the  bond  had 
no  reference  to  any  police  regulations.  The  bond  was  condi- 
tioned to  observe  the  laws  in  force  in  regard  to  retailing  spiritu- 
ous liquors.  The  violation  of  these  laws  was  a  public  offence, 
operating  no  special  damage  to  the  Town  Council  of  Aiken. 
The  fine  imposed  for  such  violation  had  been  paid  conformably 
to  law.  The  claim  of  the  Town  Council  would,  in  effect,  im- 
pose two  fines  for  the  same  offence.  The  Town  Council  hav- 
ing no  authority  to  demand  and  take  the  bond  in  suit,  it  was 
held  to  be  illegal  and  void.     The  plaintiffs  took  a  non-suit." 

The  plaintiffs  appealed,  and  now  moved  that  the  non-suit  be 
set  aside,  on  the  ground  that  the  Town  Council  of  Aiken  had 
the  right  to  take  the  bond  on  which  action  was  brought,  and 
that  said  bond  was  not  contrary  to  law,  in  restraint  of  trade,  or  the 
liberty  of  the  citizen,  but  was  a  good  and  valid  bond. 

A.  P.  Aldrich,  for  the  motion,  cited  Jac.  L.  D.  Franchise ;  4 
Bl.  Com.  162 ;  6  Stat.  530 ;  8  Stat.  449  §  9 ;  Wile,  on  Corp.  17 ; 
Chit,  on  Con.  664,  note ;  3  Des.  57. 

Bausketty  contra. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  state  of  pleadings  in  this  case,  though 
alluded  to  by  the  presiding  Judge  in  his  report,  it  is  agreed,  does 
not  now  enter  into  consideration.  The  single  question  raised 
and  to  be  adjudged  is,  as  to  defendant's  liability  for  the  penalty 
of  his  bond  on  the  case  made.  The  facts,  as  well  as  the  sta- 
7* 
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tutes  bearing  thereon,  and  a  copy  of  the  bond,  all  appear  in  the 
report 

The  defendant  was  an  applicant  for  a  license  to  retail  spirit- 
uous liquors  within  the  corporate  limits  of  the  town  of  Aiken, 
which  alone  the  Town  Council  had  the  power  to  grant. 

The  reading  of  the  bond  and  the  statute  of  1835,  (6  Stat.  528,) 
will  at  once  satisfy  most  minds,  that  this  obligation  was  intend- 
ed als  a  compliance  with  the'  requisition  of  the  Act,  which  pm- 
vides,  that  "  it  shall  not  be  lawful  for  any  corporate  body"  "  to 
grant  a  license  to  retail,  unless  the  applicant  first  enter  into  re- 
cognizance," &c.  The  more  especially  when  taken  in  con- 
nexion with  the  fact,  that  no  recognizance,  or  obligation,  other 
than  this,  is  brought  in  view,  nor  any  ordinance  authorizing  or 
requiring  such  a  proceeding,  although  the  Circuit  Judge,  as 
most  favorable  to  the  plaintiffs  in  the  decision  of  the  case  against 
them,  acquiesced  in  the  assumption  that  a  bond  and  recogni- 
zance had  each  been  taken. 

Notwithstanding  the  want  of  conformity  between  the  paper 
and  the  recognizance  under  the  statute,  it  is  insisted,  that  anal- 
agous  cases  adjudged  well  warrant  the  substitution,  at  least  so 
far  as  to  secure  the  remedy.  B.ut  if  this  is  conceded,  the  ques- 
tion is  still,  what  then  is  the  extent  of  the  defendant's  liability? 
The  terms  of  the  statute  are  plain  and  specific.  Such  recogni- 
zance is  liable  to  be  estreated  for  all  fines  imposed  by  the  Court 
for  any  violation  of  the  said  laws  of  which  the  party  shall  be 
convicted  by  indictment.  This  then  is  to  be  the  judgment  on  such 
recognizance,  and  when  it  is  shown  that  although  convicted  of 
a  violation  of  law  and  a  fine  was  imposed,  yet  that  the  same  has 
been  paid,  the  recognizance  for  that  offence  is  thereby  satisfied, 
and  the  liability  to  estreat  no  longer  exisS  therefor. 

But  if  this  was  a  bond  for  the  corporate  benefit,  without  in- 
quiring as  to  the  powers  of  corporate  bodies  to  impose  other 
terms  than  those  provided  by  the  Legislature — whether  the  plan 
of  granting  licenses  devised  by  the  Legislature  be  exclusive  of 
other  restrictions,  or  whether  the  corporation  may  superadd  other 
duties  and  penalties,  either  as  a  police  regulation  or  otherwise — 
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for  the  present  it  is  sufficient  that  here  has  been  brought  to  view 
no  ordinance  of  Council  on  the  subject,  and  hence  nothing  is 
found  as  emanating  from  either  of  the  law-making  powers  in- 
voked in  aid  of  this  action,  on  which  to  base  this  proceeding. 
The  motion  to  set  aside  the  non-suit  on  Circuity  is  refused. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Evans,  J  J., 
concurred. 

Motion  refused. 


Benj.  P.  Sims,  Ex^or  of  Nathan  Sims,  vs.  MUion  Goudeloek. 

A  promise  by  defendant  to  K.  S.  to  pay  the  debt  of  N.  S.  to  atMrd  penon,  oonstnied  to  be, 
in  effect,  a  promise  to  indemnify  N.  S.  against  the  debt :  held^  thereforo,  that  until  N.  S., 
or  his  ozccatorj  paid  the  debt,  ho  had  no  right  of  action  against  tiio  defendant. 

Before  payment  of  the  debt  the  executor  of  N.  S.  filed  a  bill  in  Equity  to  compel  defen- 
dant to  pay  it,  and  failed :  ?uldf  that  the.  decree  in  Equity  was  no  bar  to  the  action  at 
law  of  the  execntor  brought  after  he  had  paid  the  debt 

The  statute  of  limitations  did  not  commence  to  run  in  favor  of  defendant  until  the  execu- 
tor of  N.  S.  had  paid  the  debt  ^ 

An  admission  of  the  undertaking  and  that  he  had  not  paid  the  debt,  made  by  defendant 
in  his  answer  to  the  bill  in  Equity,  hddt  to  be  sufficient  to  take  the  case  out  of  the  statute 
of  limite^ions. 

Before  Wardlaw,  J.,  at  Union  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
*'  This  was  an  action  of  assumpsit,  brought  to  recover  money 
which  the  plaintiff,  as  executor,  has  ps^id  to  James  J.  Caldwell, 
and  which,  he  says,  the  defendant  is  bound  to  reimburse. 

"  The  counts  are,  indeb,  assumpsit  for  money  paid,  and  spe- 
cial counts  on  promises  to  indemnify,  to  pay,  &c.  The  pleas 
are,  non  assumpsit,  the  statute  of  limitations,  and  former  adju- 
dication of  the  matter  in  controversy. 
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"  A  general  statement  of  the  transactions  out  of  which  this 
case  arises,  may  be  found,  along  with  much  other  matter,  in 
the  report  of  the  case  of  Sims  vs.  Aughlery,  4  Strob.  Eq.  103. 
The  following  summary  may  be  sufficient  for  understanding  the 
points  now  adjudged. 

"  Nathan  Sims  was  the  brother  of  Col.  Reuben  Sims.  The 
children  of  Reuben  Sims  filed  a  bill  in  Equity,  against  one 
Gordon,  administrator  of  Stevens,  to  establish  their  right  to  cer- 
tain slaves.  Nathan  Sims,  in  June,  1833,  was  appointed  guar- 
dian ad  litem  of  five  of  the  children,  then  infants.  A  decree 
was  made  in  that  case,  that  the  slaves  should  be  delivered  to 
the  complainants,  upon  their  paying  to  the  defendant  $1,800. 
N.  Sims  advanced  money,  took  charge  of  the  property  of  the 
children,  gave  his  personal  obligation  for  debts  contracted  in  re- 
ference to  that  property,  and  otherwise  assisted  and  befriended 
the  children.  In  1841,  the  slaves  were  delivered  over  by  him,  and 
were  divided  between  the  children.  In  October,  1842,  the  sons 
and  sons-in-law  of  Reuben  Sims,  met  Nathan  Sims,  for  the 
purpose  of  making  a  settlement  of  accounts  between  them  and 
him.  John  P.  Sims  and  James  N..  Sims  were  sons,  John  P. 
Sartor,  A.  R.  Aughtery,  and  Milton  Goudelock,  were  sons-in- 
law,  the  last  having  married  a  daughter  between  the  division  of 
the  slaves  and  the  meeting  for  settlement.  At  this  meeting,  all 
the  demands  of  Nathan  Sims,  and  other  charges  against  the 
property  that  had  been  divided,  were  set  down  by  Nathan 
Sims — calculations  were  made — the  applications  which,  accord- 
ing to'  arrangements  between  him  and  Reuben  Sims,  Nathan 
Sims  had  jpade  to  his  demands  of  eleven  slaves,  was  recog- 
nized, and  the  balance  of  what  N.  Sims  had  paid,  and  of  what 
he  was  liable  for,  was  divided  between  the  sons  and  sons-in- 
law — to  each  one  of  them  being  assigned  the  payment  of  a  cer- 
tain portion  of  the  debt  to  N.  Sims,  or  of  certain  liabilities  which 
he  had  incurred.  The  witness,  John  P.  Sartor,  who  now  speaks 
of  this  settlement,  cannot  remember  what  was  assigned  to  M. 
Goudelock,  nor  can  he  say,  positively,  that  a  paper  now  shewn 
to  him,  and  which  he  knows  is  in  the  hand- writing  of  Nathan 
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Sims,  is  the  paper  which  was  made  at  that  settlement ;  nor  that 
the  paper  which  was  made,  had  names  or  initials  of  names  set 
opposite  to  the  several  debts — but  he  knows  that  this  paper  is, 
in  general  appearance,  like  the  one  then  made,  and  that  there 
was  a  division  of  debts  made,  according  to  which  several  pay- 
ments were  afterwards  made.  At  the  settlement,  M.  Goudelock 
complained  of  the  unsoundness  of  a  negro  woman  that  had  been 
assigned  to  his  wife,  and  Nathan  Sims  took  her  back  at  the 
valuation  that  had  been  made  of  her — he  also  said  something 
about  a  shewing'  that  should  be  made,  but  he  and  all  others 
seemed  finally  to  be  satisfied  with  what  was  done. 

"  Nathan  Sims  died  in  1844.  In  1847,  Benjamin  F.  Sims, 
executor  of  Nathan,  filed  a  bill  in  Equity,  against  Aughtery, 
Sartor,  Goudelock,  John  F.  Sims,  and  the  other  children  of 
Reuben  Sims.  (See  report,  4  Strob.  Eq.  103.)  The  bill  charged 
that  Aughtery,  as  administrator  of  David  H.  Sims,  had  com- 
menced actions  of  trover,  and  that  John  F.  Sims  had  brought 
two  actions  of  debt  on  obligations  of  Nathan  Sims,  and  that  all 
of  those  actions  were  unconscientious,  and  contrary  to  the  set- 
tlement made  in  1842 ;  and  against  them  injunctions  were 
prayed.  The  bill  further  set  forth  the  settlement  of  1842,  and 
charged  that  the  particulars  of  it  were  contained  in  a  paper 
which  is  in  the  hand- writing  of  Nathan  Sims,  and  of  which  ex- 
hibit D  is  a  copy,  (which  paper  is  the  one  shewn  to  the  witness 
aforementioned,  and  contains  a  list  of  demands,  notes,  dbc,  with 
the  initials  of  the  name  of  some  son  or  son-in-law  set  opposite 
to  each—  G.  for  Goudelock,  being  opposite  to  a  note  to  James  J. 
Caldwell,  then  amounting,  principal  and  interest,  to  $415.)  The 
bill  further  charged,  that  all  the  items  contained  in  the  list,  had 
been  paid  by  some  of  the  defendants,  according  to  exhibit  D, 
except  the  note  to  J.  J.  Caldwell,  which  had  not  been  paid  by 
Goudelock,  and  a  note  to  Thomson  &,  Dawkins,  which  had  not 
been  paid  by  James  N.  Sims.  And  the  bill,  amongst  other 
things,  prayed  that  the  settlement  should  be  confirmed,  and 
payment  of  the  debts  yet  unpaid  should  be  ordered  according  to 
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it,  or  that,  if  it  should  be  opened,  all  errors  on  either  side  should 
be  corrected.  ' 

"  The  answer  of  the  defendants,  Miiton  Goudelock  and  others, 
amongst  other  things,  admits  that  exhibit  D  is  a  copy  of  a  paper 
that  was  made  at  their  meeting  with  Nathan  Sims,  and  that 
they  "  did  agree  to  pay  according  to  exhibit  D,"  but  do  not  hold 
themselves  bound,  require  proof,  and  do  not  consider  the  settle- 
ment conclusive. 

"  The  circuit  decree  in  that  case,  which  was  confirmed  in  the 
Court  of  Appeals,  orders  that  the  actions  commenced  by  Augh- 
lery  and  John  F.  Sims  he  enjoined,  proceeding  upon  the  ground 
that  the  settlement  of  October,  1842,  was  final  and  conclusive. 
The  opinion  of  the  Court  of  Appeals,  confirming  the  decree, 
seems  to  hold  that  the  objection  of  multifariousness  might,  if  it 
had  been  urged  in  proper  time,  have  prevailed  against  the  bill; 
which  connects  the  separate  and  dissimilar  cases  of  Aughtery 
and  John  F.  Sims  ;  but  neither  the  circuit  decree  nor  the  opinion 
of  the  Court  of  Appeals,  says  a  word  about  the  Caldwell  note, 
or  the  other  unpaid  demand ;  or  indeed  contains  anything  which 
seems  to  require  that  there  should  have  been  any  defendants 
besides  Aughtery  and  John  F.  Sims.  The  printed  report  of  the 
Case  makes  no  mention  of  any  appeal  by  the  complainant — but 
a  manuscript  notice  of  appeal,  adduced  on  this  trial,  shows  that 
the  complainant  did  give  notice  of  appeal,  on  the  ground  that 
payment  of  the  debts  to  Caldwell  and  to  Thomson  and  Daw- 
kins,  should  have  been  ordered.  It  is  now  admitted  that  the 
debt  to  Thomson  io  Dawkins  was  paid  by  James  N.  Sims,  be- 
fore hearing  of  the  appeal — and  the  plaintiff  now  insists  that  it 
must  be  presumed  that  the  complainant's  appeal  was  abandoned. 

"By  evidence  now  offered,  it  appears  that  J.  J.  Caldwell  was 
solicitor  for  the  complainants  in  the  Equity  case  of  the  children 
of  Reuben  Sims  against  Gordon,  administrator ;  that  a  sealed 
note  of  Nathan  Sims  was  made  to  J.  J.  Caldwell,  for  $347  25, 
dated  January  6,  1840,  and  payable  one  day  after  date;  that  the 
amount  of  that  note  in  October,  1842,  wa^  $416,  and  that  upon 
it  a  suit  was  commenced  in  September,  1848— Caldwell  vs.  B. 
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F.  Sims,  executor  of  Nathan  Sims — judgment  recovered  in  April, 
1849,  and^.  fa.  thereon  satisfied  by  payments  made  by  B.  F. 
Sims,  of  which  the  amount  of  debt  and  interest  was  $584  25. 

'^  After  argument,  I  was  of  opinion  that  no  promise  to  indem- 
nify or  reimburse  had  been  shown — but  that  there  had  been 
shown  a  promise  of  the  defendant  to  pay  the  amount  of  the 
Caldwell  note ;  which  was  a  promise,  not  to  Caldwell,  nor  for 
his  benefit,  but  to  Nathan  Sims,  and  which  was  absolute — 
equally  obligatory,  whether  N.  Sims  had  or  had  not  paid  to 
Caldwell — that  against  the  promise  shown,  the  statute  of  limi- 
tations began  to  run  from  the  time  of  the  promise,  or  firom  the 
expiration  of  a  reasonable  time  thereafter — and  that  the  matter 
now  in  controversy  had  been  presented  for  adjudication  to  a 
Court  of  competent  jurisdiction,  was  in  issue  before  it,  and  either 
had  been  decided,  or  might  have  been ;  so  that  further  agitation 
of  it  is  concluded,  unless  it  may  be  by  application  to  that  Court 
for  further  order. 

'^  I  ordered  a  non-suit,  with  leave  for  the  plaintiff  to  move  to 
set  it  aside.'' 

The  plaintiff  appealed  and  now  moved  this  Court  to  set  aside 
the  non-suit  on  the  grounds : 

1.  Because  the  plea  of  res  judicata,  or  that  the  matter  had 
previously  been  adjudged  and  determined  in  the  Coiut  of  Equi- 
ty, in  the  case  of  Benjamin  F.  Sims,  ex'or,  et  al.,  vs.  A.  R. 
Aughtery  et  al.,  should  have  been  overruled. 

2.  Because  the  case  was  not  barred  by  the  statute  of  limita- 
tions, as  the  statute  did  not  commence  to  run  until  the  8th  of 
October,  1849,  the  time  when  the  plaintiff  paid  off  the  note  Na- 
than Sims,  his  testator,  had  given  to  the  Hon.  James  J.  Cald- 
well, as  agent  or  next  friend  of  the  defendant's  wife,  and  for 
her  benefit,  which  defendant  had  expressly  promised  to  pay. 

3.  Because  all  the  pleas  in  bar  should  have  been  overruled, 
as  the  law  and  justice  of  the  case,  as  plaintiff  supposes,  was 
with  him. 

Thomson,  for  the  motion. 
Bemdon,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  1st.  The  plea  of  res  judicata^  ought  not  to 
avail  the  defendant.  For  notwithstanding  the  matter  is  set  out, 
in  the  bill,  and  the  Court  is  asked  to  compel  the  defendants  to 
pay  all  the  notes  and  obligations  of  Nathan  Sims  which  they 
had  undertaken  to  pay,  yet  the  Court  did  not  at  all  notice  that 
part  of  the  prayer.  This  was  no  doubt  done  advisedly.  For 
the  complainant  had  no  right  to  assume,  that  this  defendant  and 
his  co-defendants  would  not  pay,  as  they  had  undertaken  to  do, 
except  where  his  testator,  or  he  after  his  death,  had  been  com- 
pelled to  pay,  or  placed  in  some  danger  thereby.  Until  the  debt 
to  Chancellor  Caldwell  was  paid  by  him,  he  had  no  right  of 
action  against  the  defendant.  This  was  done  subsequent  to  the 
decree  in  Chancery,  and  cannot  be  concluded  by  it. 

2d.  Nor  can  the  statute  of  limitations  avail  the  defendant.  In 
the  settlement  of  the  2Sth  October,  1842,  the  defendant  imder- 
took  to  pay  the  debt  to  Chancellor  Caldwell,  and  thus  to  re- 
lease Nathan  Sims.  Until  default  was  made,  in  this  promise, 
the  statute  could  not  run.  For  until  then,  Sims  had  no  action. 
It  is  in  this  respect,  like  a  contract  of  indemnity  express  or  im- 
plied ;  in  such  a  case  until  the  damage  is  incurred,  the  party  to 
be  indemnified  cannot  sue.  Peters  vs.  Barnhill^  1  Hill,  234 ; 
Legare  ^  OHear  vs.  Fraser,  3  Strob.  377. 

But  on  turning  to  the  defendant's  answer,  filed  7th  June,  1848, 
an  express  admission  of  his  undertaking  is  found,  and  that  he 
had  not  then  paid  the  debt  to  Chancellor  Caldwell.  This, 
under  the  rule  of  Young  vs.  Monpoey^  2  Bail.  278,  would  pre- 
vent the  bar  of  the  statute,  inasmuch  as  the  action  was  brought 
20th  February,  1851,  less  than  four  years  after  the  admission. 
The  motion  for  a  new  trial  is  granted. 

Frost,  Withers  and  Whitner,  JJ.,  concurred. 

Wardlaw,  J.  I  concur — agreeing  now  that  the  promise 
made  by  defendant  to  pay  the  Caldwell  bond,  may  be  fairly 
construed  to  be  a  promise  to  relieve  the  obligor  from  the  obliga- 
tion— ^in  effect  to  indemnify  him  against  it : — and  therefore  that 
the  statute  of  limitations  did  not  begin  to  run  until  the  payment 
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by  the  obligor : — But  I  do  not  agree  that  the  answer,  which, 
whilst  it  admits  the  making  of  the  proiyise  denies  its  validity 
and  shows  the  defendant's  refusal  to  perform  it,  would  have  in- 
terrupted the  statute,  if  it  had  previously  began  to  run. 

Under  the  view  now  taken  of  the  promise,  there  was  propriety 
in  the  Court  of  Equity  refusing'to  decree  against  this  defendant 
before  payment  to  Caldwell :  so  the  objection  of  res  judiccUa 
does  not  apply. 

Motion  granted. 


Jane  W.  Buckels  vs.  James  J.  Carter,  Ex^or  W.  H.  Carter. 

An  administrator  plaintiff,  suing  on  the  contract  of  his  intestate,  is  not  ordinarily  liable 
for  costs  upon  a  non-suit ;  but  a  judgment  for  the  costs  is  not  void  but  Irregular  only. 

Until  such  a  judgment  is  set  aside,  dkjl.fa.  issued  thereon  will  protect  Uie  sheriff. 

For  costs  collected  on  such  ^Ji.fa^  the  sheriff  will  not  be  liable  to  the  administrator,  if  he 
pays  them  away  before  notice  of  the  objection. 

For  the  sheriff's  own  costs,  collected  and  retained  by  him  on  such  tkfi.fa.^  he  will  be  liable 
to  the  administrator  in*  an  action  of  assumpsit ;  but  the  sheriff  may  defend  tJie  action, 
by  shewing  that  the  costs,  which  he  retained,  are  the  plaintiff's  own  costs,  incurred  by 
him  in  the  prosecution  of  the  suit,  and  for  which  he  is  liable  to  the  sheriff. 

An  executor,  or  administrator,  plaintiff,  is  liable  for  his  own  costs  incurred  in  profloou- 
ting  the  action. 

Before  Frost,  J.,  at  Williamsburghy  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge^  is  as  follows : 
^'  This  was  an  action  of  indebitatus  assumpsit,   brought 
against  the  defendant,  the  executor  of  William  H.  Carter,  a 
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former  sheriff,  to  recover  $98,  the  amount  of  the  costs,  alleged 
to  have  been  illegally  exacted  by  the  deceased,  as  sheriff^  under 
duress  of  a  writ  of  fieri  facias.  The  bill  of  particulars  set  out 
the  amount  of  the  taxed  costs,  which  the  plaintiff  had  paid  to 
the  deceased,  "  under  a  void  judgment  and  execution." 

"  The  plaintiff  produced  in  evidence  the  record  of  a  case,  in 
covenant,  in  which  Jane  W.  Buckels,  administratrix  of  Emanuel 
Buckets,  was  plaintiff,  and  James  L.  Mouzon  and  others,  exe- 
cutors of  Samuel  R.  Mouzon,  were  defendants.  The  action  was 
brought  to  recover,  under  a  warranty  of  titles,  the  value  of  a 
part  of  a  tract  of  land  which  had  been  sold  and  conveyed  by 
Samuel  R.  Mouzon  to  Emanuel  Buckels ;  which  part  had  been 
recovered  from  Emanuel  Buckels  or  his  heirs.  In  the  action  of 
covenant,  Jane  W.  Buckels,  administratrix,  was  non-suited. 
The  defendants,  on  this  non-suit,  entered  up  judgment,  (10th 
May,  1847,)  for  the  costs  of  the  suit  to  the  amount  of  $98,  and 
sued  out  aji,fa.,  which  was  lodged  in  the  office  of  William  H. 
Carter,  then  sheriff.  The  receipt  of  Carter  for  the  bill  of  costs 
was  produced.  It  set  out  the  title  of  the  case  and  the  items  of 
sheriff's,  attorney's,  clerk's  and  witness's  costs.  The  receipt  was 
dated  the  2nd  August,  1847.  A  demand  was  proved  to  have 
been  made  of  Carter,  for  re-payment,  at  the  succeeding  Fall 
Court,  in  November,  1847.  Carter  replied,  if  the  rest  would  re- 
pay, he  would.  He  did  not  say,  that  he  had  paid  the  costs, 
collected  by  him,  to  the  other  parties.  The  plaintiff  cannot 
write ;  is  an  illiterate  person  ;  borrowed  the  money  to  pay  the 
bill  of  costs.    The  plaintiff  here  closed. 

"A  motion  was  made  for  a  non-suit,  on  the  ground,  that  the 
money  having  been  demanded  by  the  sheriff,  and  paid  to  him 
under  a  judgment  and  execution,  still  in  force  and  not  vacated, 
indebitatus  assumpsit  could  not  be  maintained  to  recover  it 
back,  especially  when  it  appeared  that  the  sheriff  had  paid  away 
the  costs  received,  to  the  other  parties,  for  whom  they  bad  been 
collected.  I  held  that  the  judgment  was  not  void,  the  Court 
having  jurisdiction  of  the  subject  and  of  the  parties  to  the  suit : 
and  so  the  sheriff  would  be  protected  in  enforcing  the  execution. 
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But  that  the  judgment  was  irregular  and  voidable  only ;  and 
that,  until  it  was  set  aside,  the  sheriff  was  bound  to  enforce  the 
execution ;  and  was  not  liable  to  an  action  for  any  thing  he 
might  do  in  obedience  to  its  mandate.  This  rule  of  law,  I  held, 
would  protect  the  sheriff  against  the  plaintiff's  demand  for  all 
the  other  costs  received,  except  what  he  received  on  his  own 
account.  Regarding  the  sheriff  as  a  party  to  the  execution,  for 
the  amount  of  his  own  costs,  which  were  in  the  judgment  and 
execution,  it  was  held,  that  the  plaintiff  might  maintain  the  ac- 
tion against  the  defendant,  on  that  item  of  the  bill  of  costs.  But 
while  it  was  admitted  that  Jane  W.  Buckets,  administratrix, 
plaintiff  in  the  covenant  suit,  was  not  liable  to  pay  the  costs  of 
the  defendants,  on  the  non-suit :  yet  it  was  held  that  she  was 
liable  to  pay  to  Carter,  the  sheriff,  the  costs  of  the  services  which 
he  had  rendered  for  her,  as  plaintiff;  and  that  the  defendant 
might  resist  the  plaintiff's  demand,  in  this  action,  to  the  amount 
of  such  costs  ;  though  the  defendant  would  not  be  allowed  to 
abate  the  plaintiff's  demand  by  proof  of  costs  due  for  services, 
rendered  for  the  defendants,  in  the  covenant  suit.  It  was  fur- 
ther held  that,  in  any  view  of  the  sheriff's  liability  to  the  plain- 
tiff, on  account  of  the  payment  made  by  the  plaintiff  to  the 
sheriff,  under  the  execution  in  the  covenant  suit,  in  this  action, 
the  defendant  might  defeat  the  plaintiff's  demand,  by  showing 
that  the  sheriff  had  actually  paid  to  the  several  parties  entitled 
to  them,  the  costs  which  had  been  received  by  him,  under  the 
execution,  on  their  account. 

"The  defendant  proceeded  to  show  the  amount  due  to  the 
sheriff  for  costs  of  services  rendered  by  him  for  the  plaintiff,  in 
the  covenant  suit,  when  it  was  objected,  on  behalf  of  the  plain- 
tiff, that  such  defence  should  have  been  made  by  a  notice  of 
discount  The  objection  was  overruled.  The  defendant  then 
proved,  by  the  production  of  the  original  subpoena  writs,  that 
the  plaintiff  was  debtor  to  the  sheriff  in  the  covenant  suit,  for 
costs  of  serving  subpoBuas,  $40  80 ;  and  in  like  manner,  that 
plaintiff  was  debtor  to  the  clerk  for  $1 1 ;  and  to  Mouzon,  the 
sheriff  preceding  Carter,  $3 ;  and  for  witnesses'  attendance,  $22; 
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all  of  which,  as  well  as  $26,  the  cosls  of  the  defendant's  attor- 
neys, had  been  paid  in  August,  soon  after  the  receipt  of  the  mo- 
ney from  the  plaintiff,  and  some  months  before  a  demand  for 
repayment  was  made  of  Carter.  Mr.  Porter,  the  defendant's 
attorney  in  the  covenant  suit,  proved  that  only  two  subpoBna 
writs  were  issued  on  behalf  of  the  defendants,  in  that  suit,  and 
these  were  not  served  by  the  sheriff.  The  evidence  here  closed. 
"  In  reply  to  his  enquiry,  the  plaintiff's  attorney  was  told  that* 
the  jury  should  be  instructed  that  the  execution  in  the  covenant 
suit  was  not  void;  but  irregular  and  voidable  only.  On  this 
ground,  I  had  strongly  inclined  to  think  that  the  motion  for  a 
non-suit  should  be  granted ;  but  the  defence  having  been  dis- 
closed, and  it  seeming  to  tend  in  favor  of  the  defendant,  the  case 
was  allowed  to  proceed.  The  plaintiff  took  a  non-suit  and  gave 
notice  of  her  intention  to  appeal." 

The  plaintiff  appealed  and  now  moved  that  the  non-suit  be 
set  aside  on  the  following  grounds : 

1.  That  the  judgment  and  execution  for  costs  of  non-suit 
against  Jane  TV.  Buckels,  administratrix  of  Emanuel  Buckels, 
which  were  entered  by  the  Oerk  of  the  Court,  on  the  non-suit 
of  the  case  of  covenant,  entitled  Jane  W.  Buckels,  administra- 
trix of  E.  Buckels  vs.  James  L.  Mouzon,  et  al.,  were  void,  and 
not  merely  irregular  and  voidable,  and  the  money  collected  by 
Carter  the  sheriff,  under  authority  of  said  execution,  although 
paid  away  by  him  before  demand,  was  recoverable  from  his 
representative  in  the  plaintiff's  action  of  assumpsit.  The  Clerk 
had  no  jurisdiction  as  to  the  said  costs. 

2.  That  the  presiding  Judge,  it  is  respectfully  submitted,  erred 
in  allowing  the  defendant  to  offer  in  evidence,  proof  of  services 
rendered  by  his  testator,  to  the  plaintiff  without  notice  of  dis- 
count. 

3.  That  the  defendant's  testator  had  no  right  to  enter  up 
judgment  and  issue  execution  against  the  plaintiff,  on  an  order 
of  non-suit  in  the  covenant  case,  for  services  rendered  by  said 
testator  to  the  plaintiff  in  that  case. 

4.  That  it  was  proved  by  the  record  that  Carter,  the  sheriff 
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had  actual  notice  of  the  character  of  the  whole  proceeding  in 
the  covenant  case,  as  all  the  papers  served  in  that  case,  from 
the  commencement  of  the  action  to  the  execution  for  costs,  were 
lodged  with  him,  and  served  during  the  term  of  his  office  as 
sheriff. 

5.  That  supposing  the  plaintiff's  demand  had  been  properly 
reduced  by  discount  of  services  rendered  her  by  the  said  sheriff, 
•she  had  a  right  to  recover  the  amount  paid  by  her,  on  the  said 
execution,  for  the  costs  of  witnesses,  of  the  clerk,  and  of  the  de- 
fendant's attorneys. 

Miller,  for  the  motion,  cited  1  N.  &  McC.  330 ;  Harp.  330. 
Harllecj  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  An  administrator  plaintiff,  «uing  on  the  con- 
tract of  his  intestate,  is  not  ordinarily  liable  for  costs  upon  a 
non-suit :  but  he  is  liable  where  the  cause  of  action  arose  after 
the  death  of  the  intestate^  and  he  might  have  sued  thereon  in 
his  own  right,  although  he  has  sued  as  administrator ; — or  where 
he  has  been  guilty  of  laches  in  conducting  his  suit ; — or  has 
abused  the  process  of  the  Court,  (3  Bos.  &  Pul.  115  j) — or 
where,  in  trover,  if  not  in  an  action  ex  contractu,  he  has  joined 
to  a  count  in  the  intestate's  right  one  in  his  own  right  as  admin- 
istrator, {Farley  vs.  Farley,  2  Bail.  319 ;  Jamison  vs.  Lindsay ^ 
1  Bail.  79.)  Where  he  is  not  liable  for  costs,  a  judgment  of 
non-suit  entered  against  him  should  discharge  the  defendant 
without  day,  but  ought  not  to  award  costs.  A  judgment  for 
costs  entered  in  such  a  case  is  irregular,  and  may  be  set  aside 
on  motion  :  and  where  it  has  been  set  aside,  money,  which  un- 
der it  has  come  to  the  hands  of  the  sheriff  or  defendant,  may  by 
summary  proceedings  be  restored  to  the  administrator.  The 
execution  will  be  no  protection  to  the  defendant  or  his  attorney — 
for  they  must  be  presumed  to  have  known  its  insufficiency  :  but 
to  the  sheriff  it  will  be  a  justification,  because  he  was  not  privy 
to  the  irregularity.  It  has  been  supposed  that  in  this  case  the 
sheriff  ought  to  be  considered  as  privy,  because  he  had  served 


APPEALS  AT  LAW.  Ill 


Oolombia,  Korember  and  December,  1852. 


subpoena  writs  for  the  administratrix.  That  however  could  at 
most  only  have  informed  the  sheriff  that  the  suit,  in  which  the 
subpoena  writs  were  served,  had  been  brought  by  the  plaintiff  in 
a  representative  character ;  not  that  it  was  of  such  kind  that, 
in  opposition  to  a  mandate  authenticated  by  the  seal  of  the  Court, 
a  ministerial  officer  must  have  known,  that  none  of  the  circum- 
stances  existed  which  might  regularly  have  subjected  the  ad- 
ministratrix to  costs. 

For  the  money  which  the  sheriff  paid  away  before  notice  of 
objection  to  the  execution,  this  action  cannot  then  lie.     For  the 
money  yet  in  t)ie  hands  of  the  sheriff's  executor,  the  sheriff's 
fees,  the  action  would  lie,  as  a  more  summary  proceeding  would 
have  done  against  the  sheriff  himself, — if  the  execution  was  set 
aside,  and  that  money  was  such  as  the  plaintiff  was  not  bound 
to  pay.    But  the  exemption  of  an  administrator  plaintiff  from 
liability  to  the  costs  of  the  defendant,  is  not  an  exemption  from 
the  obligation  of  his  own  contracts,  or  a  privilege  to  procure  gra- 
tuitous service.    He  must  pay  his  own  costs,  not  those  of  the 
defendant.    The  whole  amount  retained  by  sheriff  Carter  was 
actually  due  to  him  by  Mrs.  Buckels,  plaintiff  in  the  action  of 
covenant    For  it,  he  might  have  had  an  execution  against  her 
issued,  after  taxation  and  demand,  in  conformity  with  the  Acts 
of  1791.     (7  Stat.  264,  Sec.  11 ;  5  Stat.  161,  Sec.  4,  6.)    It  was 
not  a  case  in  which  he  had  already  execution  against  the  other 
party,  and  therefore  does  not  fall  within  the  class,  wherein,  ac- 
cording to  Corrie  vs.  Jacobs,  (Harp.  330)  the  officer  of  Court 
has  execution  against  one  party  and  action  against  tjie  other, 
but  not  execution  against  both.    That  which  the  sheriff  was 
justly  entitled  to  recover  from  the  plaintiff,  and  no  more,  having 
remained  in  his  hands,  his  representative  may  without  discount 
oppose  the  recovery  back  in  an  action  of  indebitatus  assumpsit. 
The  same  evidence,  which  now  defeats  the  plaintiff,  would  pro- 
tect her  against  any  subsequent  demand  for  these  sheriff's  fees, 
if  any  should  be  made,  as  has  been  suggested  in  argument. 
The  motion  is  dismissed. 

O'Neall,  Frost,  Withers  and  Whitner,  JJ.,  concurred. 

Motion  dismissed. 
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The  State  vs*  G.  B.  Lythgoe. 

Where,  in  inoorporating  a  town,  the  Legislature  gives  tJie  Town  Conncil  jarisdiction  oyer 
the  Btreeta  as  highways,  and  uses  the  word  "  streets  "  in  reference  to  such  as  had  been 
before  designated  and  marked  out,  such  streets,  so  designated  by  Legislative  authority, 
beoomq  highways,  for  obstructing  whioh  an  indictment  will  lie ;  and  it  is  Immaterial  that 
the  street  obstructed  has  not  been  entirely  opened  and  made  fit  for  all  uses. 

Before  Withers,  J.,  at  Barnwell^  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  Ly thgoe  was  indicted  for  obstructing  Fairfield-street,  in  the 
town  of  Aiken.  A  plan  of  town,  (that  is,  a  paper  purporting  to 
be  such,)  was  introduced  on  behalf  of  the  prosecution ;  which 
Wm.  Buckhalter,  a  surveyor,  and  also  a  resident  yery  near  the 
corporate  limits,  said  he  had  drawn,  as  a  copy,  from  an  original 
plan  executed  by  Dexter  &  Pascallis,  in  1832  or  1833.  Since 
the  original  was  not  adduced  or  accounted  for,  I  did  not  allow 
this  paper  to  be  used  for  any  other  purpose  than  to  explain 
Buckhalter's  testimony.  He  said  the  plat  was  according  to  the 
survey  by  Dexter  &  Pascallis,  for  he  saw  the  streets  laid  out  by 
them,  and  he  had  located  at  various  times,  sundry  lots  on  Fair- 
field-street  ;  that  the  streets,  as  laid  out  by  them,  were  staked, 
and  he  had  surveyed  many  of  them  since.  When  Dexter  &, 
Pascallis  made  their  survey  and  plan,  they  were  in  the  service 
of  a  company  now  called  the  South-Carolina  Railroad  Company, 
and  designated  the  streets  on  lands  then  belonging  to  Cosnaham 
and  the  heirs  of  Kennedy,  of  which  latter  Buckhalter  was  one, 
and  among  whom,  in  1832~'33,  there  were  minors,  married  wo- 
men and  adults  sui  juris.  In  1850  the  defendant  took  a  title 
to  himself  and  H.  W.  Conner,  for  eighteen  acres,  which  includes 
the  locus  in  quo,  for  $200,  which  is  part  of  the  Kennedy  tract, 
and  in  his  deed  the  parcel  conveyed  is  described  as  bounded 
"  North  by  Wm.  T.  Jones  and  Mrs.  Swartz ;  on  the  East  by  a 
part  of  the  said  (Kennedy)  tract ;  on  the  South-we^t  by  Mrs. 
Williams,  and  on  the  West  by  Lythgoe."  The  deed  was  exe- 
cuted by  James  Randall,  and  was  located  by  Buckhalter  accord- 
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ing  to  the  boundaries^  without  regard  to  the  streets.  Randall, 
while  he  owned  the  land,  was  a  member  of  the  Council  of 
Aiken,  and  had  caused  a  well  to  be  dug  in  Fairfield-street,  be- 
yond the  boundaries  of  the  defendant,  with  the  town  funds,  and 
for  public  use. .  When  the  defendant  bought,  a  road  was  used 
to  the  Coker  Spring  by  all  who  pleased,  which  had  been  ob- 
structed by  the  defendant,  and  which  passed  obliquely  through 
his  premises.  It  was  in  testimony  that  Fairfield-street  was 
quite  convenient,  if  not  necessary  to  Mrs.  Swartz  and  others  in 
her  vicinity,  as  a  way  to  the  Coker  Spring. 

"  At  first  the  defendant  found  posts  set  up  by  his  predecessor 
along  the  line  of  Fairfield-street,  and  the  fence  partly  made.  He 
completed  it  accordingly. 

"  Fairfield-street  crosses  the  railroad.  The  defendant's  pre- 
mises are  on  the  south  of  railroad.  The  northern  end  of  that 
street  had  been  worked  on  by  the  corporate  authorities  and  la- 
bor, but  not  the  southern  end,  beyond  the  matter  of  the  well 
aforesiid.  The  southern  end  had  never  been  opened,  the  ori- 
ginal growth  yet  remained,  except  in  so  far  as  it  had  been  cut 
down  by  L3rthgoe. 

"  It  appeared  that  as  to  the  streets  generally,  stakes  had  been 
set  up  by  the  original  surveyors,  indicating  their  position.  The 
earlier  and  principal  settlements  were  made  north  of  the  rail- 
road, and  the  streets,  Fairfield  included,  respected  there,  but 
building  was  progressing  rapidly  to  the  south  of  late.  Half-a- 
dozen  residences  had  been  recently  erected,  and  others  were  in 
progress. 

*^  In  1835  the  Legislature  incorporated  the  town  of  Aiken,  pro- 
viding that  the  corporate  limits  should  be  within  a  circle  one 
mile  radius  from  the  depot-bridge  of  the  railroad.  It  was  pro- 
vided that  there  should  be  an  Intendant  and  Wardens,  who 
should  keep  open  and  repair  all  streets,  alleys,  lanes,  (fee,  and 
they  were  invested  with  the  powers',  and  subject  to  the  duties 
and  responsibilities  of  Commissioners  of  Roads,  within  the  cor- 
porate limits.  By  A.  A.  1836,  the  like  powers  and  duties  were 
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vested  in  and  imposed  on  them,  and  those  liable  to  road  duty  in 
Aiken  were  exempt  from  like  duty  elsewhere, 

"  Lythgoe's  residence  is  on  a  parcel  of  land,  being  a  lot,  which 
is  situate  in  the  corner  of  York  street  (west)  and  Colleton  street 
(north).    The  latter  is  not  cut  out,  the  other  is  open. 

'^  The  defendant  had  extended  his  fences,  in  two  places,  across 
what  was  claifned  as  Fairfield-street,  had  been  warned  by  Coun- 
cil to  take  them  down,  or  they  would  be  pulled  down  (the 
Council  having  passed  resolutions  forbidding  any  obstructions 
in  the  streets).  He  refused,  and  declared  through  his  agent, 
that  he  would  put  up  the  fences  as  fast  as  they  were  pulled 
down. 

''  I  charged  the  jury  that  the  location  and  plan  by  Dexter  and 
Pascallis  of  themselves  proved  nothing ;  the  question  was,  wheth- 
er the  Legislature,  in  1835  or  1836,  used  the  word  *'  streets,"  in 
reference  to  such  as  had  been  before  designated  and  marked 
out,  and  whether  Fairfield-street  was  one  of  them ;  that  if  this 
should  be  found  affirmatively,  it  was  immaterial  whether  the 
street  had  been  entirely  opened  and  rendered  fit  for  all  uses.  It 
was  enough  that  it  had  been  distinctly  designated  by  Legisla* 
tive  authority. 

'^  As  to  dedicaiiofi,  I  gave  them  the  law  as  set  forth  in  Car- 
ver*s  case,  and  told  them  that  the  only  facts  pertinent  to  that 
subject,  were,  the.  well  made  under  the  corporate  authority,  and 
the  completion  of  a  fence  by  the  defendant  before  begun,  in  con- 
formity to  the  line  of  what  was  called  and  claimed  to  be  Fair- 
field-street.  The  jury  were  made  acquainted  with  the  law  as 
to  new  roads  (or  streets,)  as  contained  in  the  Road  Act  of  1826, 
and  were  instructed,  in  general,  as  to  rules  of  law  concerning 
highways  acquired  by  use  and  prescription*  They  found  the 
defendant  guilty." 

The  defendant  appealed  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds: 

1.  Because  there  was  no  proof  that  there  was  any  such  street 
as  Fairfield-street  at  the  time  the  charter  was  granted  to  the 
town  of  Aiken. 
8* 
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2.  Because  inasmuch  as  there  was  no  proof  that  the  Legisla- 
ture, in  granting  the  charter,  had  any  knowledge  wTiatever  that 
any  such  street  as  Pairfield-street  had  been  designated,  his 
Honor  erred  in  charging  the  jury  that  if  they  believed  such  a 
street  had  been  laid  out,  and  reference  was  had  to  a  plan  of  the 
town,  by  the  Legislature,  the  defendant  was  guilty  of  obstruct- 
ing the  highway. 

3.  Because  there  was  not  the  slightest  proof  that  the  streets 
in  the  town  of  Aiken  were  ever  laid  out  by  competent  authority. 
The  plan  which  it  was  said  was  made  by  Pascallis  and  Dexter, 
but  which  was  not  produced^  being  a  drawing  made  by  two  pri- 
vate citizens,  for  their  private  use,  before  any  charter  was  granted. 

4.  Because  there  was  not  the  slightest  proof  that  the  petition 
praying  for  a  charter,  and  the  Act  of  the  Legislature  granting 
the  charter,  made  any  reference  whatever  to  any  plan  of  the 
town,  or  to  any  particular  streets  then  designated  or  laid  out. 

5.  Because  there  was  no  such  road,  "open  way,  passage,  or 
ground  appropriated  for  travel,*'  as  Fairfield-street,  the  original 
forest  trees  being  now  growing  in  the  track  called  Fairfield- 
street. 

6.  Because  if  there  had  been  such  a  street  as  Fairfield-street 
laid  down  on  any  paper  before  the  charter  was  granted,  the 
non-user  of  the  same  from  1835,  the  year  the  charter  was  grant- 
ed, to  1852,  is  conclusive  that  the  Town  Council  of  Aiken  never 
accepted  the  said  street. 

7.  Because  there  was  no  proof  that  the  owners  of  the  land 
ever  consented  to  making  a  street  through  the  said  land. 

8.  Because  the  Town  Council  of  Aiken  has  no  higher  powers 
than  Commissioners  of  Roads,  and  that  Fairfield-street  cannot 
be  opened  over  defendant's  land  without  his  consent. 

9.  Because  the  finding  of  the  jury  is  not  supported  by  the  evi- 
dence, and  is  contrary  to  law. 

10.  Because  som^  of  the  heirs  of  Kennedy,  at  the  time  the 
charter  was  granted,  were  minors  and  married  women,  and 
therefore  could  not  make  any  dedication  of  the  road  in  question 
to  the  public. 
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Aldrich,  for  the  motion,  cited  Act  1835,  6  Stat.  630,  {  4,  6 ; 
Act  1836,  8  Stat.  449;  Lindsay  vs.  Commissioners,  2  Bay,  38; 
Siark  ^  McOowen,  1  N.  <fc  McC.  387 ;  9  Stat.  559 ;  Commis- 
sioners vs.  Taylor  J  2  Bail.  282 ;  Evans's  Road  Laws,  6  ;  23 
Eng.  C.  L.  R.  38  ;  31  Id.  170 ;  McKenna  y;s.  Commissioners^ 
Harp.  381 ;  Commissioners  vs.  Murray,  1  Rich.  335 ;  45  Eng. 
C.  L.  R  254 ;  7  lb.  158 ;  1  lb.  124 ;  Carver's  case,  5  Stiob.  217. 

Bauskett,  contra,  cited  Act  1830,  6.  Stat  413. 

Per  Curiam.  This  Court  concurs  in  the  instructions  of  the 
Judge  below  to  the  jury.  The  facts  were  for  their  considera- 
tion :  we  perceive  no  error  in  their  conclusion. 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frobt,  Withers  and  Whitner,  JJ., 
concurring. 

Motion  dismissed. 
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Jesse  Deloach  vs.  R,  R,  Turner. 

The  inoidental  admawlQ^^ment,  in  »  deed  of  conveyance  of  land,  of  the  receipt  of  the 
consideration  money,  may  be  explained  by  parol  evidence ;  Curry  vs.  lA/lea^  2  Hill,  404, 

Aarampsit  for  the  price  of  lakd,  negro  hire,  and  price  of  negro  :  defence — ^the  statute  of 
limitations,  and  a  diacomit  for  money  paid,  at  various  times,  for  the  nse  of  plaintiff,  ar^ 
ticles  purchased  for  him,  &q.'. — Hdd,  that  there  were  not  such  mutual  running  accounts 
between  the  parties,  as  brought  the  case  within  the  exception  to  the  statute  of  limita.- 
tioDi)  relatlTe  to  merchants'  accounts ;  and  that  the  item^  of  discount  could  not  be 
regarded  as  paymoits  pro  tantOj  so  as  to  arrest  the  statute. 

Where  a  debt  is  already  barred  by  the  statute  of  limitations,  it  is  not  necessary  that  there 
should  be  an  express  promise  to  pay  it, — a  promise,  sufficient  to  sustain  an  action,  will 
be  implied  from  an  unqualified  admission  of  a  subsisting  legal  liability,  in  reference 
to  the  debt  barred,  unaccompanied  by  any  indication  of  an  unwillingness  to  pay. 

Before  Evans,  J.,  at  Beaufort,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

'*  This  was  an  action  of  assumpsit — the  plaintiff's  demand 
consisted  of  three  items. 
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"  1.  The  price  of  a  tract  of  land  sold  to  the  defendant :  The 
consideration  expressed  in  the  deed. was 800  dollars  ^ihe  receipt 
whereof  I  do  hereby  acknowledge.^  The  deed  was  dated  the 
1st  July,  1846,  but  from  the  evidence  it  was  probably  not  signed 
and  delivered  until  the  6th  of  October.  The  witness  said  that 
the  renunciation  of  dower  and  the  probate  were  on*  the  same  day 
of  the  execution  of  the  deed,  and  these  bore  date  the  6th  of  Oc- 
tober. 

"  2.  The  hire  of  a  negro  named  Isaac,  for  several  years  ante- 
rior to  the  bringing  of  the  action. 

"  3.  The  price  of  Isaac  sold  to  the  defendant,  $400. 

''  The  defendant  pleaded  a  discount  and  the  statute  of  limita- 
tions. The  discount  consisted  of  various  amounts,  some  for 
money  paid  for  taxes,  store  accounts  and  doctor's  bills,  and  some 
for  articles  purchased  for  defendant.  ' 

"  The  writ  was  issued  the  21st  of  October,  1850. 

"  In  relation  to  the  price  of  the  land,  it  was  proved  that  no 
money  was  in  fact  paid  at  the  time.  I  was  strongly  impressed 
with  the  belief  that  it  never  had  been  paid.  The  plaintiff  was 
an  ignorant  and  feeble  old  man  :  the  defendant  was  a  man  of 
business  habits  and  capacity.  He  married  the  plaintiff^s  daugh- 
ter, but  she  had  died  before  these  tranaactions :  he  possessed  in 
a  large  degree  the  old  man's  confidence. 

**  The  first  question  was,  whether  the  acknowledgment  in  the 
deed,  that  the  price  of  the  land  had  been  paid,  could  be  dis- 
proved by  parol.  It  is  a  question  of  difficulty.  I  had  doubts 
then,  and  still  have,  and  so  stated  to  the  jury ;  but  I  did  not 
leave  it  to  them  to  .decide  the  law  :  I  told  them  that  in  my  judg- 
ment, the  acknowledgnlent  was  only  prima  facie  evidence  of 
the  fact,  and  if  they  were  satisfied  that  the  money  had  never 
been  paid,  they  should  find  this  item  for  the  plaintiff,  unless  it 
was  barred  by  the  statute  of  limitations.  The  distinction,  upon 
which  I  decided,  was  this,  that  the  rule,  that  a  man  was  estopped 
to  deny  his  deed  extended  only  to  such  things  as  were  essential 
parts  of  a  deed,  and  as  a  deed  would  be  good  without  setting 
out  any  consideration,  the  insertion  of  it  was  only  an  acknow- 
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ledgtnent  in  writitig  like  a  receipt,  which  was  open  to  parol  evi- 
dence. 

''  Although  one  of  the  items  in  the  bill  of  particulars,  was  the 
price  of  the  negro,  yet  the  plaintiff  denied  he  had  ever  sold  him, 
and  offered  evidence  to  that  effect :  the  defendant  insisted  on  the 
sale,  and  admitted  his  liability  for  the  price,  400  dollars.  The 
defendant's  discount  of  366  dollars  was  admitted  by  the  plain- 
tiff, and  it  was  conceded  that  the  plaintiff  was  entitled  to  receive 
36  dollars,  the  difference  between  the  two.  As  to  the  negro  hire, 
the  proof  was  that  the  negro  was  an  habitual  runaway,  and 
that  the  defendant  had  taken  him  some  years  before  1846,  to 
break  him  from  running  away.  There  was  no  evidence  of  any 
agreement  to  pay  anything,  and  the  proof  was  that  he  was  so 
habituated  to  living  in  the  woods,  that  his  hire  was  not  of  much 
value.  The  plaintiff  contended  that  if  any  sale  had  been  made, 
it  was  recent,  and  he  was  entitled  to  hire  to  that  time. 

''  The  defendant  contended  he  had  purchased  the  negro  be- 
fore January,  1847,  and  that  all  hire  (if  he  could  be  justly 
charged  with  any,)  was  barred,  which  accrued  before  that  time. 

"  The  case  as  to  the  price  of  land  and  negro  hire,  depended 
on  the  statute  of  limitations,  and  the  time  at  which  the  claim 
for  hire  ceased  by  the  purchase  of  the  negro.  The  evidence  on 
these  points  was  as  follows,  viz : 

^^  Jacob  B,  Qrinet. — In  1848,  he  heard  Turner  say,  he  took 
the  negro  to  keep  him  from  running  away,  but  he  was  so  habit- 
uated to  it  that  no  one  could  break  him :  he  wished  to  ship  him 
but  Deloach  would  not  agree :  Deloach  had  agreed  to  take  a 
negro  woman,  and  as  soon  as  he  could  buy,  one  he  intended  to 
ship  him. 

.  "  Rev.  Mr.  Nicks. — In  September  or  October,  1850,  he  went 
to  see  Turner  at  Deloach's  request,  to  makd  a  settlement :  told 
Turner  his  business,  and  that  he  was  authorized  to  settle  on 
certain  conditions :  these  were,  that  Turner  should  pay  $50  a 
year  hire  for  Isaac,  for  four  years  preceding  1850,  and  for  that 
year  100  dollars :  Turner  said  he  had  never  hired  Isaac,  but 
had  bought  him  for  $400,  and  refused  to  come  to  any  settle- 
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ment  on  these  terms :  Turner  told  him  to  go  back  and  tell  De« 
loach,  that  if  he  would  admit  the  sale  of  the  negro,  he  would 
pay  every  cent  he  owed  in  ten  days.  Nicks  then  said  the  ac- 
count will  stand  thus :  land  ^800,  negro  $400,  making  $1200, 
from  which  is  to  be  deducted  your  account.  Turner  agreed  to 
this,  and  sent  him  back  with  a  message  to  that  effect  to  Deloach. 
Deloach  refused  to  settle  in  this  way,  and  denied  he  had  ever 
sold  the  negro. 

'^  John  A.  Deloach^  was  living  with  the  plaintiff  in  January, 
1847.  Heard  him  say  he  had  sold  Isaac  to  Turner,  for  $400. 
Isaac  was  then  in  Turner^s  possession. 

'^  William  Deloach. — Isaac  went  into  Turner's  possession  in 
1843  or  4,  and  has  been  called  Turner's  ever  since. 

"  As  to  the  negro  hire,  I  charged  the  jury  that  there  was  no 
promise  to  pay,  so  as  to  prevent  the  bar  of  the-  statute,  but  the 
plaintiff  was  entitled  to  recover  for  any  that  accrued  within  four 
years  of  the  commencement  of  the  action,  which  would  depend 
on  the  time  when  the  sale  was  made. 

'^  As  to  the  price  of  the  land,  I  charged  the  jury,  that  I  thought 
the  evidence  of  Nicks,  proved  a  clear  admission,  that  the  price 
of  the  land  was  due — and  if  this  admission  was  made  before 
the  bar  of  the  statute  was  complete,  which  would  bd  on  the  6th 
of  October,  1850, 1  thought  the  plaintiff  was  entitled  to  recover. 
But  our  decisions  required  that  the  promise  to  pay  a  debt  al- 
ready barred,  should  be  clear  and  unequivocal.  In  this  case  it 
was  conditional,  and  not  accepted  by  the  other  party. 

"  It  was  also  contended  for  the  plaintiff  on  the  authority  of 
Fiich  vs.  Hilliardy  1  Hill,  192,  that  the  discount  showed  mutual 
accounts  subsisting  between  the  parties,  and  in  such  case  the 
statute  did  not  begin  td  run,  until  after  the  date  of  the  last  item. 

*^  The  discount  commenced  in  1847,  and  extended  through 
1849.  I  charged  the  jury,  that  payments  were  regarded  as  ad- 
missions of  a  subsisting  debt,  and  I  thought  the  discount  in  this 
case  might  be  regarded  as  payments.  The  charges  were  mostly 
for  money  paid.  If  there  was  but  one  debt,  I  would  regard  the 
payments  as  a  clear  admission,  which  would  prevent  the  bar  of 
the  statute.    Here  there  were  several  debts,  one  of  which  was 
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admitted,  and  the  rest  denied.  I  could  not  therefore  say,  that 
the  payments,  which  might  have  been  on  the  price  of  the  negro, 
could  be  construed  into  an  admission  that  he  owed  for  the  land 
and  negro  hire  also :  I  therefore  left  it  to  the  jury  to  decide.  The 
jury  found  a  verdict  for  the  plaintiflf,  for  the  difference  between 
the  price  of  the  negro,  and  the  defendant's  discount,  thereby  re- 
jecting the  price  of  the  land  and  the  negro  hire.  The  case  was 
a  complex  one,  and  I  took  unusual  pains  to  collate  the  evidence 
and  to  explain  the  legal  principles  upon  which  the  decision  de- 
pended. The  foreman  and  several  others  were  intelligent  gen- 
tlemen, and  I  have  no  reason  to  suppose  they  did  not  comprehend 
very  fully  the  facts,  and  the  law  which  applied  to  the  case«  My 
charge  was  as  favorable  to  the  plaintiff  as  it  could  well  be,  for  1 
was  strongly  impressed  with  the  belief,  that  the  price  of  the  land 
had  never  been  paid,  and  I  gave  the  plaintiff  (notwithstanding 
his  exceptions  to  my  charge,)  the  full  benefit  of  every  legal  prin- 
ciple which  could  avoid  the  bar  of  the  statute." 

The  plaintiff  appealed  and  now  moved  for  a  new  trial,  on  the 
grounds : 

1.  Because  his  Honor  should  have  charged  the  jury  clearly^ 
that  it  was  competent  for  the  plaintiff  to  show  by  parol  that  the 
consideration  money  stated  in  the  deed  of  the  land,  as  paid  in 
hand,  was  not  paid,  and  not,  that  it  was  a  question  of  doubt  and 
difficulty. 

2.  Because  his  Honor  erred  in  charging  the  jury  that  the 
claim  for  $800,  the  price  of  the  land,  was  barred  by  the  statute 
of  limitations  on  the  6th  day  of  October,  1860. 

3.  Because  his  Honor  charged  that  the  discount  pleaded  was 
to  be  set  off  against  the  price  of  the  negro,  as  the  only  subsist- 
ing debt,  and  not  against  the  price  of  the  negro  and  the  price  of 
the  land,  as  constituting  one  indebtedness  by  the  defendant. 

4.  Because  although  his  Honor  charged  the  jury  that  the 
plaintiff  was  entitled  to  the  hire  of  the  negro  Isaac,  from  Janua- 
ry, 1846,  to  the  time  of  the  sale  of  Isaac  to  the  defendant,  yet 
the  jury  refused  to  find  the  same. 

W.  F.  HuisoUy  for  appellant 
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I.  The  Circuit  Judge  charged,  that  it  was  a  question  of 
"doubt  and  difficulty  "  whether  parol  evidence  was  admissibh 
to  prove  that  the  consideration  money,  named  in  a  deed,  had 
not  been  paid :  whereas  he  should  have  charged  that  it  was 
clearly  law  that  it  was  ;  Curry  vs.  Lyles,  2  Hill,  404 ;  3  T.  R. 
474;  7  Bro.  P.  C.  70;  1  McC.  614;  14  Johns.  R.  210.  This 
confused  the  jury,  and  induced  them  to  think  they  might  cast 
the  price  of  the  land  out  of  consideration  in  making  up  their 
verdict — the  common  opinion  being  that  a  man  was* estopped  by 
his  deed  in  all  particulars. 

II.  His  Honor  advised  the  jury  to  set  the  discount  off  against 
the  price  of  the  negro,  because  the  parties  were  agreed  as  to  this. 
But  it  was  only  on  the  trial  they  agreed :  and  the  evidence  was, 
they  disputed  whether  there  was  a  sale  or  wrongful  possession  ; 
and  his  Honor  should  have  charged,  the  plaintiff  could  waive 
the  tort  and  bring  assumpsit,  and  it  should  have  been  left  to 
them  to  consider  whether  the  discount  was  applicable  to  the 
price  of  the  negro  o?  the  land. 

III.  The  statute  of  limitations  did  not  bar  the  price  of  the 
land. 

1.  Because  there  was,  in  September  or  October,  an  uncondi- 
tional admission  of  the  debt. 

His  Honor  erred,  in  charging  as  to  state  of  facts  made  by  the 
pleadings :  whereas  he  should  have  charged  in  reference  to  the 
facts,  as  the  testimony  showed  they  existed.  When  we  charge 
that  the  admission  was  made,  then  defendant  admittedihe  debt 
for  the  land  and  denied  that  for  the  negro.  On  trial  he  had 
shifted  his  position,  and  admitted  the  debt  for  the  negro,  while 
he  set  up  the  statute  against  that  for  the  land. 

We  did  not  contend  there  was  an  express  promise,  but  an  un- 
conditional admission,  such  as  raised  an  implied  promise  under 
the  cases,  from  Young  vs.  Monpoey,  2  Bail.  280,  to  Br^npn  vs. 
Joyner,  1  Rich.  210.  See  2  Hill,  326 ;  1  McMul.  197,  and  2 
lb.  607.  It  is  strictly  a  question  for  this  Court — see  foregoing 
cases,  especially  Horlbeckvs.  Hunt,  1  McMul.  197. 

2.  The  condition,  says  Young  vs.  Monpoey,  and  Horlbeck 
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Ts.  Hunij  "  must  be  indicative  of  an  intentitni  not  to  payJ^ 
Was  it  so  here  as  to  the  land  ? 

3.  But  plaintiff  accepted  this  condition  as  to  the  negro,  hy 
bringing  this  suit. 

4.  It  is,  besides,  that  the  admission  was  made  before  6th  Oc- 
tober, for  Nicks  says,  in  September  or  October;  and  as  defendant 
admitted  a  then  existing  debt,  it  is  most  probable  it  Was  before 
the  statute  had  run  out,  to  wit,  in  September,  or  in  October  be- 
fore the  5th. 

5.  But  there  were  tnutual  running  accounts. 

His  Honor  stated  the  law  correctly,  according  to  Fitch  vs.  Hil- 
leaux,  1  Hill,  192,  and  Cunningham  vs.  Ex^or  of  Chreen,  Dud- 
ley, 362.  He  erred,  as  before,  in  applying  it  to  the  state  of  facts 
made  by  the  pleadings,  and  not  to  those  made  by  the  evidence. 
The  latter  showed  that  these  accounts  subsisted  together  from 
1847  to  1860 — ^in  all  that  time  it  was  admitted  by  defendant  he 
owed  for  the  land  ;  but  Nicks  proves  that  in  September  or  Octo- 
ber, 1860,  the  negro  was  in  dispute — hence  his  Honor  should 
have  charged  that  the  items  of  the  discount  were  payments  on 
the  land.  The  doubt  whether  the  negro  was  sold  or  hired, 
strengthens  this  view. 

6.  According  to  John  A.  Deloach,  defendant's  strongest 
witness,  the  two  debts  commenced  about  the  same  time,  and, 
therefore,  they  should  be  considered  one  debt,  and  the  discount 
against  both. 

R.  DeTreville,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  case  of  Curry  vs.  Lyles^  (2  Hill,  404,) 
and  the  authorities  there  cited,  sustain  the  admissibility  of  pa- 
rol testimony  to  explain  the  incidental  acquittance  of  the  con- 
sideration money,  which  is.contained  in  the  plaintiff's  deed  con- 
veying land  to  the  defendant. 

This  Court  does  not  perceive,  that  there  were  such  mutual 
running  accounts  between  the  parties,  as  either  came  within  the 
exception  to  the  statute  of  limitations,  relative  to  merchants'  ac- 


124  APPEALS  AT  tAW. 

Beloaeh  vs.  Tmner. 

counts,  or  could  have  arrested  the  statute  by  way  of  payments^ 
pro  tantOy  and  admissions  thence  inferred.  On  this  head,  the 
ruling  of  the  Circuit  Judge  seems,  according  to  the  information 
which  this  Court  possesses,  to  have  been  more  favorable  to  the 
plaintiff  than  it  should  have  been  :  but  on  another  head  it  was 
less  so. 

From  the  alternative  words  used  by  Nicks,  the  plaintiff's  wit- 
ness, it  may  well  be  assumed,  that  the  time  of  the  transaction 
spoken  of  by  him,  was  such  as  is  most  unfavorable  to  the  plain* 
tiff,  that  is,  after  thia  demand  for  the  land  was  barred  by  the 
statute.  The  question  is,  whether  the  defendant  then  made  an 
acknowledgement,  which  amounted  to  a  new  and  valid  contract. 
If  the  acknowledgement  was  conditional,  clearly  it  could  not  suf- 
fice without  allegation  and  proof  that  the  condition  had  been  per- 
formed. For  some  of  the  Court  it  has  been  hard  to  overcome  the 
impression,  that  the  acknowledgement  made  by  the  defendant, 
was  meant  to  depend  upon  the  plaintiff's  acceptance  of  the 
terms  contained  in  the  message  sent  by  Nicks. 

If  the  facts  were  precisely  ascertained,  the  Court  would  re- 
solve the  question  as  to  their  sulSiciency  to  withstand  the  sta- 
tute :  for  always,  in  the  determination  of  facts,  in  cases  where 
evidence  is  offered  of  admissions  to  re-establish  a  demand  barred 
by  the  statute,  juries  must  be  sternly  required  to  regard  the  in- 
structions given  to  them  upon  the  law  {Horlbeck  vs.  Hunt^  1 
McM.  197).  But  exactly  what  words  were  used  by  the  defen- 
dant, or  what  meaning  should,  under  the  circumstances,  be 
given  to  the. words  he  used,  does  not  appear.  A  majority  of  the 
Court  is  inclined  to  infer  from  the  report,  that  the  only  dispute 
was  as  to  the  negro,  and  that  the  admission  as  to  the  land  was 
absolute,  tantamount  to  saying,  '^  I  owe  $800  for  the  land,  and  if 
he  will  admit  the  sale  of  the  negro,  I  will  owe  $400  more,  but 
my  indebtedness  is  subject  to  discount  for  my  demands."  The 
verdict  would  be  taken  as  conclusive  on  the  point  in  doubt,  if 
it  was  not  that  the  JudgC)  without  actually  saying  so,  seems  to 
have  held  out,  that  an  express  promise  to  pay  is  always  neces- 
sary, when  a  debt  has  been  already  barred.    We  are  well  satis- 
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fied  with  the  rule  laid  down  in  Young  vs.  Monpoey,  (2  Bail. 
278,)  and  enforced  in  so  many  cases  that  have  followed  it. 
After  the  bar  has  been  complete,  there  must  be  such  a  promise 
as  will  sustain  an  action  founded  on  that  promise,  the  old  debt 
being  merely  a  consideration  for  the  new  promise.  But  the 
promise  may  be  either  express  or  implied :  in  either  form  it  must 
be  unconditional,  and  established  by  evidence  unambiguous  and 
full.  Without  an  express  promise,  an  unqualified  admission  of 
a  subsisting  legal  liability,  in  reference  to  a  definite  debt,  unac-. 
companied  by  any  indication  of  an  unwillingness  to  pay,  is  proof 
of  indebtedness,  which  will  raise  a  legal  implication  of  a  promise 
to  pay  that  debt  If  the  words  used  by  the  defendant  amounted 
to  such  an  admission  as  to  the  price  of  the  land,  they  were  suf- 
ficient to  take  that  demand  out  of  the  statute. 

That  precise  information  on  this  point  may  be  had  under  full 
instructions,  a  new  trial  is  ordered. 

O'Neall,  PttosT,  WiTHEES,  Whitner  aud  Glover,  JJ., 
concurred. 

Motion  granted. 


The  State  vs.  James  Creighton, 

Whare  a  oomxnteioner  in  repairing  a  road  puts  pieoes  of  timber  aoroas  it,  and  leaves  the 
woric  unfinished,  a  traveller  though  he  has  the  right  to  remoye  the  pieoes  of  timber  if 
they  obstnict  his  passage,  yet  if,  in  so  doing,  he  destroys  or  nnnecessarily  iignres  them, 
he  may  be  indicted,  under  the  16th  sect  of  the  Act  of  1825,  for  hindering  the  commis- 
sioner from  making  me  of  snoh  timber  in  repairing  the  road. 

Before  Withers,  J.,  at  Colleton^  Fall  Temtj  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
''  The  defendant,  with  one  Samuel  Ballew,  was  indicted  for 
a  ntdsance. 
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"  Dr.  Francis  Glover,  who  was  commissioner  upon  the  Pon- 
Pon  Neck  road,  which  leads  from  Jacksonboro',  determined  to 
widen  and  elevate  a  causeway  on  that  road.  To  that  end,  he 
drew  to  that  point  the  hands  liable  to  work  there,  under  sum- 
mons to  labor  for  twelve  days.  It  was  a  heavy  job,  extending 
three  hundred  feet  or  more.  He  proceeded,  some  time  in  Aug. 
1851,  to  procure  the  materials,  and  placed  posts  on  either  side, 
perhaps  ten  feet  apart,  and  upon  them  large  pieces  of  timber, 
across  the  road,  fixed  to  the  posts  in  some  way,  and  called  caps. 
The  hands  under  the  direction  of  Creighton  and  Ballew,  work- 
ed at  this  undertaking  for  one  week ;  the  former  had  about 
twelve,  and  the  latter  about  eighteen  hands  there.  On  the 
Monday  morning  of  the  second  week  those  hands  did  not  ap- 
pear ;  in  the  course  of  that  day  polite  notes  were  received  by 
the  commissioner  from  Creighton  and  Ballew,  (the  latter  being 
the  overseer  of  one  Clifford,)  requesting  him  to  excuse  their  hands 
during  the  second  week,  on  account  of  some  exigency  in  the 
rice  crops  which  were  to  be  gathered.  He  wrote  a  cautious  an- 
swer, not  assenting  to  the  proposition ;  but  did  not  report  them 
as  defaulters,  because  subsequently  (as  he  said)  they  agreed  to 
supply  the  work  of  a  week,  and  he  agreed  to  receive  it  when 
they  informed  him  it  suited  them  ;  he  told  them  he  was  ready 
at  any  time  to  superintend.  With  the  remaining  hands  the 
commissioner  proceeded  with  the  work  until  the  expiration  of 
the  second  week,  being  twelve  days'  labor.  Some  of  the  caps 
were  twelve  feet  above  the  surface,  and  the  remainder  less.  At 
the  end  of  the  fortnight  the  work  was  incomplete,  the  filling  up 
yet  to  be  done,  in  whole  or  in  part,  and  was  impassable  with 
wheels.  This,  said  Dr.  Glover,  the  commissioner,  was  the  con- 
sequence of  the  default  of  Creighton  and  Ballew  by  withholding 
their  force  during  the  second  week  ;  that  the  work,  by  their  as- 
sistance, could  have  been  rendered  quite  passable  if  not  com- 
plete, and  probably  in  less  than  a  week.  On  the  conclusion  of 
the  work,  he  (Dr.  Glover)  was  taken  sick,  by  reason  of  exposure 
on  that  undertaking,  and  so  remained  at  his  pine-land  place, 
some  considerable  distance  off,  for  a  fortnight  or  more.    During 
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that  time  the  caps  were  wrested  from  the  posts  at  one  end,  and 
laid  along  the  sides  of  the  track  of  the  road,  and  "  some  were 
destroyed,"  said  Dr.  Glover.  In  summer,  he  said,  Creighton  and 
Ballew  alone  used  that  part  of  the  road  habitually ;  and  when, 
in  the  following  winter,  he  did  employ  their  hands,  they  could 
not  complete  the  job  at  the  causeway  on  account  of  the  mischief 
done  to  the  work  as  he  had  left  it.  Creighton  had  requested 
him  to  take  away  the  caps,  that  he  might  pass  on  wheels.  He, 
however,  did  not  wish  to  take  them  away,  or  undo  any  of  the 
heavy  work  that  had  been  done,  because  he  was  in  daily  ex* 
pectation  of  notice  that  he  would  have  the  labor  due  by  Creigh- 
ton and  Ballew,  and  thereby  complete  the  job. 

*'  The  road  was  passable  when  the  caps  were  removed,  but 
not  in  goo4  order.  They  were  removed  in  a  few  days  after  the 
first  of  September.  One  witness  said  '  the  caps  were  thrown 
oJBf  on  one  side,  and  some  of  the  moitices  were  injured.  If  all 
the  hands  had  been  employed  the  twelve  days,  and  made  pro- 
perly to  do  duty,  the  work  could  have  been  finished  in  that  time. 
Some  thirty  caps  were  removed,  large  and  heavy  timbers.' 
Another  said  they  were  '  twisted  off  at  one  end.' 

"  The  indictment  contained  a  count  at  common  law  as  for  ob- 
structing a  highway,  but  it  contained  a  description  of  the  man- 
ner of  doing  it,  corresponding  with  the  facts  as  I  have  set  them 
fortlv  In  my  charge,  the  attention  of  the  jury  was  withdrawn 
from  that  count,  inasmuch  as  in  the  actual  state  of  things,  what 
was  done  did  not  obstruct  the  road,  but  rather  the  reverse. 

"  The  second  count  was  framed  under  the  16th  section  A.  A., 
1825,  (the  road  law.)  It  imputed  the  offence  of '  hindering'  the 
commissioner  in  the  use  of  the  materials  which,  by  that  section, 
he  is  authorized  to  take  and  use. 

"  In  regard  to  the  second  count,  I  told  the  jury  I  thought  the 
defendant,  Creighton,  might  have  the  right  to  remove  the  caps 
so  that  he  could  pass,  notwithstanding  the  difficulty  he  encoun- 
tered may  aever  have  existed  if  he  and  Ballew  had  sent  their 
hands  as  they  were  bound  t%  do ;  for  their  default,  in  that  par- 
ticular, was  not  a  matter  to  be  tried  here.    But  if  he  could  have 
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removed  the  timbers  (as  a  witness  said  he  could,  that  '  twelve 
hands  o^uld  have  lifted  them  off,'  and  as  manifestly  he  might) 
without  injury  to  them  or  the  posts  on  which  they  rested,  and 
yet  he  had  injured  the  materials,  my  judgment  was,  he  had  vio- 
lated the  true  intent  and  meaning,  in  one  particular,  of  the  16th 
section  of  the  Act  aforesaid. 

'^  The  jury  rendered  a  verdict  of  guilty  against  Creighton, 
and  not  guilty  as  to  Ballew." 

The  defendant,  Creighton,  appealed  and  now  moved  for  a 
new  trial  on  the  grounds 

1.  Because  his  Honor  erred  in  charging  the  jury  that  if  Creigh- 
ton did  remove  the  caps,  and  in  removing  them  injured  them, 
or  the  posts  to  which  they  were  fastened,  more  than  was  neces- 
sary, he  was  guilty  of  violating  the  16th  section  of  the  Road 
Law  of  1826,  under  which  he  was  indicted :  Notwithstanding 
the  proof  was,  that  the  removal  of  the  caps  rendered  the  road, 
before  impassabFe,  passable,  and  took  place  more  than  three 
weeks  after  they  had  been  put  down. 

2.  Because  his  Honor  ought  to  have  charged  the  jury  that  a 
commissioner  of  roads  has  no  right,  even  for  the  purpose  of  re- 
pairing, to  place  obstructions  in  a  public  highway,  unless  they 
are  removed  or  used  within  a  reasonable  time ;  and  that  any 
citizen,  whose  use  of  the  road  is  obstructed  beyond  the  time  al- 
lowed by  law  for  its  repair,  has  the  legal  right  to  remove  such 
obstructions  by  the  readiest  means  in  his  power. 

3.  Because  the  evidence  sustained  neither  count  in  the  indict- 
ment, and  his  Honor  ought  to  have  charged  the  jury  according- 
ly, and  that  the  defendant  was  entitled  to  his  acquittal. 

Treville^  for  the  motion,  cited  Hawk.  PI.  C.  76 ;  2  Chit  Cr. 
L.  613. 
Banham^  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wa&dlaw,  J.  The  16th  Sect  of  the  Act  of  1826,  (9  Stat 
662,)  confers  upon  every  Commisay>ner  of  the  Roads  the  power 
of  invading  the  rights  of  private  property,  to  procure  materials 
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for  the  work  committed  to  his  superintendence  ;  and  provides 
for  the  punishment  of  all  who  may  in  any  way  hinder  him  from 
making  use  of  such  materials,  or  in  any  unlawful  way  obstruct 
passage  on  a  road,  or  hindei^  forbid,  or  threaten  a  traveller  there- 
on. Hindrance  from  the  use  of  materials  is  most  likely  to  be 
,  made  by  the  owners  of  adjoining  lands,  when  the  materials  are 
first  taken,  or  before :  but  the  words  of  the  section  are  large 
enough  to  embrace  any  improper  interference  with  materials, 
whereby  the  use  of  them  contemplated  by  a  Commissioner  in 
discharge  of  his  duties,  is  embarrassed  before  its  completion. 
The  removal  from  a  road  of  materials  which  are  there  serving 
the  purpose  designed  by  a  .Commissioner,  after  his  scheme  of 
improvement  has  been  completed,  would,  if  not  justified  by  ne- 
cessity, or  not  plainly  beneficial  to  the  road,  be  an  obstruction : 
when  slight,  it  would  differ  from  digging  up  the  road  only  in 
degree,  and  when  serious  enough  to  deserve  notice,  it  would  be 
punishable  under  this  section.  Removal  of  such  materials,  be- 
fore the  scheme  of  improvement  was  completed,  would  neces- 
sarily, to  some  extent  hinder  the  use  of  them.  Sometimes  it 
might  be  justified  by  necessity,  in  the  exercise  of  a  traveller's 
right  to  passage  over  the  road,  but  the  justification  would  in 
every  case  depend  upon  circumstances.  A  Commissioner  must 
have  the  right  to  impede,  and  even  wholly  to  interrupt,  travel  on 
a  road,  when  it  is  necessary  for  him  to  do  so  in  making  repairs. 
He  is  bound  to  do  so  in  the  least  degree,  and  for  the  shortest 
time,  consistent  with  the  contemplated  improvement.  In  like 
manner  when  the  traveller  is  obliged  to  proceed,  and  can  make 
his  way  by  reasonable  interference  with  materials,  he  is  bound 
to  hinder  the  public  work  in  the  least  degree  consistent  with  his 
passage.  If  a  Commissioner,  when  he  quits  his  work,  should 
leave  a  road  impassable,  either  by  reason  of  materials  incom- 
pletely used,  or  of  any  other  obstruction,  he  would  be  guilty  of 
a  nuisance,  and  every  traveller  would  have  the  right  to  remove 
the  obstruction.  But  this  right  would,  when  the  obstruction 
consisted  of  materials  known  %>  have  been  placed  with  a  view 
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to  rejpairs  yet  unfinished,  be  still  circumscribed  by  the  duty  of 
hindering  the  improvement  as  little  as  possible. 

In  the  case  before  us  we  may  then  assume,  as  the  defendant 
has  urged,  that  the  Commissioner  Jiad  exhausted  the  labor  at 
his  command,  except  of  certain  hands,  and  that  his  sickness  had 
prevented  the  completion  of  the  work  by  them,  that  the  work 
was  stopped,  the  defendant  guilty  of  no  deUnquency,  and  the 
Commissioner  liable  for  a  nuisance ;  still  the  defendant  knew 
that  the  timbers  had  been  placed  with  much  labor  for  use  in 
repairing  the  road ;  he  was  obliged  to  pass  and  had  a  right  to 
remove  them ;  but  he  could  have  removed  them  without  injuty, 
and,  as  the  jury  have  found,  has  destroyed  or  unnecessarily  in- 
jured them.  He  has  thereby  occasioned  additional  labor  in 
making  the  repairs  then  in  progress  and  subsequently  completed, 
and  so  has  unlawfully  hindered  the  Commissioner  from  making 
the  intended  use  of  the  timbers  which  were  destroyed  or  injured. 

The  motion  is  dismissed. 

Frost,  Withers,  Whitner  and  Glover,  J  J.,  concurred. 
Motion  dismissed. 


John  L,  Hedley  vs.  The  Nashville  Ins.  and  Trust  Company. 

Where  abandonment  has  to  be  made  in  a  foreign  port^  notioe  to  the  insurers  does  not 

seem  to  be  necessary. 
It  is  enough  to  justify  an  abandonment^  that  the  repairs  to  be  made  will  exceed  one-half 

the  value  of  the  vessel. 

Before  Withers,  J.,  at  Charlestony  Spring  Term,  1852. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance 
taken  by  the  defendant  on  the  brig  Tower,  at  and  from  Char- 
leston to  San  Francisco. 

The  plaintiff  alleged  that  thexondemnation  and  sale  of  the 
vessel  in  the  port  of  Rio  de  Janeiro,  was  the  result  of  perils  of 
9* 
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the  sea — and  this  the  defendant  denied,  affirming  that  the  ves* 
sel  was  not  sea- worthy.  The  Tower  put  into  that  port  for  re- 
pair ;  the  U.  S.  Consul  took  action  on  the  occasion — on  the  first 
survey,  certain  repairs  were  ordered  and  made ;  but  the  mate 
and  crew,  some  or  all  of  them,  refused  to  proceed  without 
another  survey.  It  was  accordingly  had,  and  it  was  found,  as 
the  Captain  testified,  that  the  damage  sustained  by  the  Tower 
was  so  great  and  extensive  as  to  render  repair  impracticable, 
according  to  any  rule  of  sound  discretion  or  maritime  usage ; 
that  the  cost  of  repairing  the  vessel  would  be  more  than  half  its 
value ;  whereupon  a  sale  of  vessel  and  cargo  was  determined 
on  and  made  at  Rio.  Reclamation  ensued  upon  the  defendant 
as  for  total  loss  upon  abandonment. 

The  jury  found  for  the  plaintiff.  The  defendant  appealed, 
and  now  moved  for  a  new  trial  on  the  grounds : 

Because  the  plaintiff  never  gave  notice  of  abandonment. 

Because  the  plaintiff  was  bound  to  have  furnished  some  de- 
finite statement  to  prove  that  the  extent  of  repairs  requisite  to 
put  the  vessel  in  a  sea- worthy  condition  at  Rio,  was  above  50 
per  cent,  in  order  to  recover  for  a  total  loss. 

DukeSj  for  appellant. 

Whalejfj  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  grounds  of  appeal  were  considered  in 
Cohen  vs.  The  Charleston  Fire  and  Marine  Insurance  Com- 
pany^ Dud.  147,  and  decided  against  the  views  of  the  present 
defendant. 

Notice  to  the  insurers  of  abandonment,  if  it  has  to  be  made  in 
a  foreign  port,  does  not  seem  to  be  necessary. 

So  if  the  repairs  to  be  made  will  exceed  one-half  the  value  of 
the  vessel,  it  is  enough  to  justify  an  abandonment.  Proof  to 
that  effect  seems  to  have  been  given.  The  motion  is  dismissed. 

Wardlaw,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 
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Hartford  Jones  and  Wife^  and  Peter  Vaught  and  Wifoj  vs. 

William  S.  Reeves, 

Kb  parol  partition  of  land  can  ayail,  especially  against  a/emma  eovertf  unless  it  be  sanc- 
tioned by  a  possession  sufficient  to  give  title  under  the  statute  of  limitations,  or  by  such 
lapse  of  time  as  will  presume  omnia  esse  rite  acta. 

A  purchaser  from  the  husband  alone  of  the  wife's  inheritance,  will  not  be  protected  by  the 
statute  of  limitations  as  against  the  wife,  until  the  statutory  period  has  run  out  after  the 
husband's  death. 

Before  Frost,  J.,  at  Horry,  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  trespass  to  try  title.  The  plaintiffs 
and  the  defendant  both  claimed  under  John  Harris,  who  died 
intestate,  in  1834,  leaving  his  widow.  Honor  Harris,  and  two 
daughters.  Prances,  then  the  wife  of  John  E.  Vereen,  and  Sa- 
rah, then  the  wife  of  William  Lee,  his  distributees.  John  E. 
Vereen  died  in  1840,  and  in  1842  his  widow  married  Hartford 
Jones.  In  1842  William  Lee  died,  and  in  1845  his  widow 
married  Peter  Taught.  John  Harris,  at  the  time  of  his  death, 
wsts  seized  and  possessed  of  a  tract  of  1460  acres,  granted  to 
Thomas  Livingston,  a  part  of  which,  containing  1250  acres,  was 
the  subject  of  the  suit.  The  plaintiffs  proved  an  ouster  by  the 
defendant ;  and  there  rested  their  case. 

"  The  defendant  claimed  under  an"  alleged  parol  partition  of 
the  lands  of  the  testator,  between  Honor  Harris  and  Y ereen  and 
Lee,  by  which  the  tract  in  dispute  was  assigned  to  Honor  Har- 
ris, for  her  distributive  share,  and  another  tract,  known  .as  Star 
Bluff,  was  assigned  to  Yereen  and  Lee  in  right  of  their  wiv^s. 

^'  In  support  of  defendant's  claim  the  following  deeds  were  of- 
fered in  evidence  :  A  deed  from  Honor  Harris  to  Thomas  Smith, 
her  son  by  a  former  marriage,  dated  the  5th  May,  1835,  by 
which,  '  in  consideration  of  love  and  affection,  and  for  his  better 
maintenance,'  Honor  Harris  did  give  to  Thomas  Smith, '  at  her 
death,'  (reserving  the  use  of  the  same  to  herself  during  her  natural 
life,)  two  negroes,  all  her  stock  of  horses,  cattle  and  hogs,  and 
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furniture  of  every  kind ;  and  '  all'  her  '  real  estate,  be  the  same 
more  or  less,'  which  '  by  these  presents'  she  did  '  give  and  de- 
liver to  her  said  son,  his  heirs  and  assigns.'  This  deed  was 
recorded  the  27th  January,  1849.  By  an  endorsement  on  this 
deed,  Thomas  Smith  assigned  to  the  defendant,  in  consideration 
of  $150,  all  the  property  mentioned  in  the  deed  of  gift  This 
assignment  was  dated  die  6th  March,  1846,  and  was  attested 
by  two  subscribing  witnesses.  By  a  previous  deed,  dated  the 
8th  January,  1845,  Thomas  Smith  had  conveyed  to  the  defen- 
dant the  tract  of  land  in  dispute,  in  consideration  of  $500.  By 
a  deed,  bearing  date  the  14th  June,  1837,  John  E.  Yereen  and 
William  Lee,  styling  themselves  administrators  of  John  Harris, 
in  consideration  of  $300,  did  sell  and  release  to  Honor  Harris, 
^  her  executors,  administrators  and  assigns,'  all  their  '  right  and 
claim'  to  two  tracts  of  land  containing  1550  acres,  be  the  same 
more  or  less.  It  was  not  denied  that  the  land  in  dispute  was 
included  in  the  description  of  this  deed.  The  deed  was  attested 
as  having  been  ^  signed,  sealed  and  acknowledged'  by  the  re- 
leasors. But  while  a  seal  was  affixed  to  the  signature  of  John 
E.  Vereen,  none  was  affixed  to  that  of  William  Lee.  The  next 
deed  was  that  of  John  E.  Yereen  and  William  Lee  to  Robert* 
Livingston,  bearing  date  the  30th  May,  1838,  and  in  considera- 
tion of  $1,000  conveying  to  Robert  Livingston  the  Star  Bluff 
tract  of  land.  On  this  deed  the  wives  of  Lee  and  Harris  re- 
nounced their  inheritance.  It  wsis  not  stated,  when  the  deed 
was  offered  in  evidence,  that  they  had  joined  with  their  hus- 
bands in  the  deed. 

"  For  the  defendant  it  was  argued  that  the  deeds  of  Yereen 
and  Lee  to  Honor  Harris  and  to  Robert  Livingston,  were  made 
in  execution  of  a  parol  partition  of  the  lands  of  John  Harris,  be- 
tween Yereen  and  Lee,  in  right  of  their  wives  and  Honor  Harris. 
To  confirm  this  inference  the  defendant  offered  to  produce  evi- 
dence of  a  division  of  the  personal  estate  of  John  Harris  be- 
tween his  said  distributees  ;  that  Honor  Harris  had  entered  on 
the  Tom  Livingston  tract,  soon  after  the  death  of  her  husband, 
and  had  continued  in  possession  until  her  death  in  1849,  either 
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occupying  the  .land  herself,  or  by  her  son,  Thomas  Smith  ;  that 
the  Star  Bluff  tract  was  worth,  at  the  time  of  the  alleged  parti- 
tion, twice  as  much  as  the  Tom  Livingston  tract ;  that  '  in  the 
year  1837,  or  thereabouts,'  an  agreement  was  made  between 
Honor  Harris  and  Yereen  and  Lee,  for  the  partition  of  the  lands 
of  John  Harris,  by  which  the  widow  was  to  take  the  land  in 
dispute  as  her  portion,  and  Yereen  and  Lee  were  to  take  the 
Star  Bluff  land  as  the  portion  of  their  wives ;  that  Honor  Harris 
was  present  at  the  execution  of  the  deed  of  Yereen  and  Lee  to 
Robert  Livingston,  and  did  not  assert  nor  claim  any  right  to  the 
land  conveyed  to  Robert  Livingston ;  who  has  ever  since  been 
in  possession.  These  are  th^  principal  facts  of  which  evidence 
was  tendered.  The  evidence  was  excluded,  as  immaterial  in 
that  view  of  the  legal  rights  of  the  parties  on  which  the  issue 
was  to  be  decided. 

"  It  was  held  that  a  parol  partition  of  the  wife's  inheritance, 
made  by  her  husband,  was  not  valid  and  binding  on  the  wife  ; 
and  that  the  inheritance  of  sifemme  covert  could  be  released 
only  in  the  manner  prescribed  by  law. 

"  That  possession,  under  a  parol  partition  by  the  husband, 
•  was  not  an  ouster  of  the  wife  from  her  inheritance. 

''  But  even  if  such  possession  could  operate  as  an  ouster  of  a 
femme  covert^  that  the  possession  of  Honor  Harris,  under  the 
deed  of  Yereen  and  Lee  to  her,  operated  no  ouster  of  their 
wives  ;  because  the  deed  purported  to  assign  only  the  right  and 
title  of  Yereen  and  Lee. 

"  That  neither  Honor  Harris  nor  Thomas  Smith  could  sup- 
port a  claim  by  the  statute  of  limitations  against  the  plaintiffs' 
wives,  because  no  right  to  sue  accrued  to  either  of  them  until 
the  death  of  her  husband.  If  Honor  Harris  claimed  adversely, 
in  her  own  right,  her  possession  continued  only  nine  years  after 
the  right  and  title  of  Frances  Yaught  had  accrued,  by  the  death 
of  Yereen  ;  and  only  seven  years  after  the  right  and  title  of  Sa- 
rah Jones  had  accrued  by  the  death  of  Lee.  And  if  Honor 
Harris  held  possession  in  right  of  Thomas  Smith,  that  adverse 
possession  was  of  yet  shorter  duration ;  he  having  conveyed  to 
the  defendant  in  1846. 
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^  In  the  course  of  the  argument,  which  was  somewhat  irreg- 
ular, several  doubts  were  suggested  to  the  counsel  of  the  parties, 
and  several  intimations  of  opinion  were  made.  These  it  is  not 
important  to  notice,  since  the  right  of  the  plaintiffs  to  recover 
was  not  rested  on  them.  I  will  only  remark  that  the  sixth  and 
seventh  grounds  of  appeal  do  not  correctly  represent  the  opinions 
which  I  intimated  in  the  course  of  the  argument. 

"  Among  other  objections  to  the  defendant's  recovery,  it  was 
intimated  that  the  parol  evidence  which  was  offered,  even  if  it 
were  received,  could  not  counteract  the  legal  effect  of  the  deeds. 
By  these  it  appears  that,  under  the  alleged  parol  partition.  Ye- 
reen  and  Lee  only  assigned  to  Honor  Harris,  'her executors,  ad- 
ministrators and  assigns,'  all  their  right  and  title  to  the  Tom 
Livingston  tract.  Their  wives  were,  in  no  manner,  parties  to 
the  deed,  nor  was  their  interest  transferred.  And  while  it  was 
said,  Honor  Harris  was  present  and  assented  to  the  execution  of 
the  deed  of  Yereen  and  Lee  to  Robert  Livingston,  she  was  not 
a  party  to  the  deed. 

"  The  jury  found  for  the  plaintiffs  two-thirds  of  the  land  in 
dispute." 

The  defendant  appealed  and  now  moved  this  Court  for  anew 
trial  on  the  grounds 

1.  Because  his  Honor  erred  in  rejecting  the  testimony  offered 
by  the  defendant  and  of  the  partition  betwixt  the  widow  of  Jno. 
HarrisandLee  and  Yereen,  who  were  the  husbands  of  the  femme 
plaintiffs  in  this  case,  when  possession  accompanied  said  parti- 
tion till  1849,  at  the  time  of  the  death  of  Honor  Harris. 

2.  Because  his  Honor  erred  in  rejecting  said  testimony ;  in 
holding  the  said  partition  void  as  to  the  femme  plaintiffs,  when 
they  received  their  share  of  the  real  estate  of  John  Harris  by 
said  partition,  by  the  sale  to  Robt.  Livingston  of  the  absolute  fee 
in  the  Star  Bluff  lands,  which  were  given  by  the  widow  as  a 
consideration  for  those  now  in  dispute,  inasmuch  as  the  widow 
was  barred  not  only  by  the  deed  to  Livingston,  to  which  she  as- 
sented, but  by  his  possession  for  more  than  10  years  of  said 
land,  which  he  held  by  virtue  of  the  said  partition,  and  inas- 
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much  as  the  femme  plaintiffs  set  up  no  claim  to  the  land  in  dis- 
pute till  the  death  of  Mrs.  Harris. 

3.  Because  his  Honor  held  that  possession  under  said  parti- 
tion was  not  an  ouster  as  to  the  femme  plaintiffs,  and  even  if  it 
were,  Mrs.  Harris's  possession  under  the  deed  of  Tereen  and  Lee 
was  no  ouster^  so  as  to  make  such  a  possession  ad^Ferse  to  the 
femme  plaintiffs  till  the  death  of  their  husbands,  Lee  and  Yereen. 

4.  Because  his  Honor  erred  in  hofding  that  if  adverse  posses- 
sion could  be  held  in  her  own  right  by  Mrs.  Harris,  it  did  not 
continue  for  ten  years,  as  the  deed  from  Thomas  Smith  to  de- 
fendant was  made  short  of  10  years  from  the  time  he  acquired 
the  title  from  his  mother  by  her  deed  of  May,  1835. 

6.  Because  his  Honor  erred  in  holding  that  though  Mrs.  Har- 
ris reserved  a  life  estate  in  the  lands  given  to  her  son,  Thomas 
Smith,  and  was  in  possession  of  said  lands  till  her  death,  a  pe- 
riod of  more  than  12  years,  yet  such  possession  could  not  avail 
defendant,  as  Thomas  Smith  conveyed  to  him  in  January,  1846. 

6.  Because  his  Honor  erred  in  holding  that  though  the  femme 
plaintiffs  were  discovert  for  more  than  two  years  each,  before 
their  marriage  to  their  present  husbands,  such  discoverture  did 
not  preclude  them  from  the  saving  in  the  statute  of  limitations, 
giving  them  one  year  after  their  husbands'  death  to  bring  their 
actions,  as  the  statute  had  not  run  out  before  the  death  of  their 
husbands,  Lee  and  Yereen. 

7.  Because  his  Honor  held  that  the  possession  of  Mrs.  Harris 
was  as  tenant  for  Thos.  Smith,  till  January,  1846,  when  he  con- 
veyed to  defendant,  and  then  was  tenant  for  defendant,  and  that 
her  possession  would  not  give  the  defendant  the  benefit  of  the 
statute,  whereas  it  is  insisted  that  h^^^ing  the  life  estate  in  the 
land  and  holding  adversely  for  more  than  12  years,  such  pos- 
session was  a  bar  to  plaintiffs'  recovery  against  the  defendant, 
and  that  the  possession  of  Thomas  Smith  was  also  a  similar  bar. 

HarUee  ^  McDuffie^  for  the  motion. 
Munro  ^  Munro,  contra. 

The  opinion  of  the  Court  was  delivered  by 
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O'Neall,  J.  In  this  case  the  Court  is  satisfied  with  the  re- 
sult below. 

No  parol  partition  can  avail  especially  against /em97i6j  covert 
unless  it  be  sanctioned  by  a  possession  sufficient  to  bar  their 
rights  by  the  statute  of  limitations,  or  by  such  lapse  of  time  as 
will  presume  omnia  esse  rite  acta. 

The  statute  of  limitations  cannot  run  against  the  femme  plain- 
tiffs. Their  first  husbands'  deed  conveyed  their  right  of  pos- 
session during  their  respective  lives.  This  action  was  brought 
in  less  than  ten  years  after  the  death  of  the  husbands,  and  the 
statute  does  not  therefore  bar  it.  The  case  of  Brown  vs.  Spandy 
2  Mill,  12,  decides  the  exact  point. 

The  testimony  excluded  could  not  legally  affect  the  rights  of 
the  plaintiffs,  and  was  therefore  properly  shut  out  from  the  jury. 

The  motion  is  dismissed. 

Waedlaw,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 
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Sims  White  vs.  Richard  Arnold. 

Defendazit,  a  blacksmith,  hired  from  plaintiff  two  negroes  at  a  very  low  rate  per  annnm, 
and  agreed  to  inatruot  them  in  his  business  :  the  negroes  were  to  be  subject  to  defend- 
ant during  the  term :  he  was  to  feed,  clothe  them,  Ae.,  and  send  them  to  pUunioff  only 
in  ease  of  sickness :  the  negroes  ran  away  and  were  lodged  in  the  woik-house :  de- 
fendant, though  informed  by  pluntiff  that  they  were  in  the  workhouse,  refused  to  take 
them  out,  on  account  of  the  expenses :  plaintiff  took  them  out,  paid  the  expenses,  and 
re-delirered  them  to  defendant  i—Held,  that  defendant  was  liable  to  plaintiff  for  the 
expenses  thus  paid. 

The  hirer  of  a  slave  for  a  term,  is  regarded  as  the  owner  for  such  term,  and,  as  a  general 
rule,  must  pay  such  ordinary  current  expenses,  incident  to  the  right  of  ownership,  and 
incurred  during  the  term,  as  the  absolute  owner,  if  there  had  been  no  bailment,  would 
have  been  liable  to  pay. 

In  the  City  Court  of  Charleston,  October  Term,  1852. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 

"  This  was  a  summary  process  to  recover  the  sum  of  $41  87, 
as  for  money  alleged  to  have  been  paid,  laid  out,  and  expended 
by  the  plaiiitiiF  for  the  defendant,  as  expenses  of  Cluash  and 
Frederick  in  the  workhouse.  The  following  statement  in  writ- 
ing was  agreed  on,  and  submitted  by  the  counsel : 

"  1st.  That  defendant  hired,  from  the  plaintiff,  the  two  slaves, 
Cluash  and  Frederick,  according  to  the  terms  of  the  agreement 
of  the  11th  of  May,  1862,  (herewith  submitted.)  See  copy  an- 
nexed at  end  of  report,  note  A. 

'^  2d.  That  the  negroes  ran  away  from  the  defendant  in 
last ;  that  plaintiff  notified  the  defendant  that  they  were  lodged 
in  the  workhouse,  and  that  defendant  refused  to  take  them  out. 

'^  3d.  That  plaintiff  paid  the  expenses  of  the  negroes  in  the 
workhouse,  and  returned  them  to  the  defendant's  possession, 
and  now  brings  this  suit  for  the  amount  (by  consent  of  the  de- 
fendant, as  of  last  term.) 

'^  In  addition  to  the  above,  the  following  testimony  was  of- 
fered on  the  part  of  the  plaintiff  : 

"  Mr.  Wm.  White,  {son  of  plaintiff,)  sworn. — Knew  the  boys 
hired  to  Arnold ;  heard  from  defendant  that  one  of  the  boys  had 
rim  away, — ^he  was  taken  and  returned ;  the  other  boy  also  ran 
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away,  but  returned.  The  boys,  afterward  ran  away  again 
from  defendant,  and  were  captured  and  lodged  in  the  work- 
house. Witness  informed  defendant,  that  the  boys  were  in  the 
workhouse  and  he  could  take  them  out.  This,  he  declined — 
but  said,  if  plaintiff  would  take  them  out  and  return  them  to 
him,  he  would  receive  them.  Witness,  on  the  part  of  the  plain- 
tiff, took  out  the  negroes  to-day  and  returned  them  to  the  de- 
fendant, who  received  them.  The  workhouse  bill  was  produced, 
amounting  to  $41  87. 

"  Cross-Examined. — As  soon  as  the  plaintiff  knew  the  ne- 
groes were  in  the  workhouse,  witness  informed  defendant  they 
were  there.  The  negroes  had  been  taken  up  by  a  constable  as 
runaways.  They  had  passed  (as  it  appeared)  under  false  names, 
and  as  the  property  of  a  Mr.  Gaillard. 

"JIfr.  Daggett,  sworn. — Was  once  Master  of  the  workhouse; 
these  negroes  were  lodged  24th  September,  1852,  as  supposed 
runaways,  by  a  Mr.  Curtis ;  it  turned  out  they  belonged  to  Mr. 
White,  (the  plaintiff.)  The  general  custom  is,  to  deliver  negroes 
only  to  the  owner  or  his  order.  Sometimes,  they  deliver  to 
agents  or  others,  claiming  to  represent  the  owner,  if  responsible 
persons.  Often  deliver  negroes  to  factors,  for  planters  living  in 
the  country.  Witness  don't  know  the  defendant  personally ; 
has  seen  him  occasionally ;  don't  know  that  any  written  order 
was  left  by  Mr.  White  to  deliver  the  negroes  to  the  defendant. 
Thinks,  if  this  agreement  had  been  presented  by  defendant, 
claiming  possession,  he  would  have  hesitated  in  giving  them  up 
to  defendant ; — probably  would  have  consulted  the  City  At- 
torney. 

"  Upon  the  evidence  above  submitted,  under  the  contract,  I 
did  not  feel  my  judgment  satisfied  to  decree  for  the  plaintiff.  It 
would  be,  perhaps,  sufficient  to  say  this  for  myself  in  a  process 
case,  submitted  to  my  opinion ;  but  as  it  might  be  desired  I 
should  give  some  reasons  for  my  conclusion,  I  will  stat^  some 
of  the  considerations  upon  which  my  judgment  was  founded. 
1st  This  was  not  an  action /or  wages.  It  is  true,  that  accord- 
ing to  our  well-known  decisions,  the  hirer  of  a  slave  for  a  year^ 
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or  any  definite  term,  is  considered,  to  the  extent  of  the  time  stip- 
ulated, the  owner,  as  it  were,  and  takes  upon  himself  all  the 
risks  and  contingencies  incident  to  the  use  of  that  sort  of  pro- 
perty ;  and  if  the  slave  should  run  away  or  absent  himself,  the 
hirer  is  nevertheless  liable  to  the  owner  for  his  waffes.  x\mong 
these  contingencies,  sickness  is  reckoned,  and  it  is  well  settled 
that  no  deduction  is  to  be  made  on  that  account ;  see  Stinsan 
vs.  Wren,  Rice's  Digest,  vol.  2d,  p.  94 ;  Perry  vs.  Dunlap,  I 
Hill,  461 ;    Wilder  vs.  Richardson,  Dud.  Rep.,  322. 

"  But  the  case  submitted,  had  nothing  to  do  with  a  claim /or 
wages.  This  liability  was  not  a  subject  of  dispute  or  difference 
between  the  parties  under  the  contract.  I  cannot  perceive  in 
the  evidence,  any  ground  upon  which  the  plaintiff  can  recover 
from  the  defendant  the  amount  paid  for  the  keeping  of  the  slaves 
in  the  workhouse. 

"  1st.  Had  the  slaves  been  directly  captured  by  the  owner,  and 
placed  in  the  workhouse  by  him,  or  retained  there  by  his  orders, 
it  would  seem  to  have  been  an  unauthorized  interference  on  his 
part  with  the  rights  and  dominion  of  the  hirer. 

"  2d.  In  this  case,  it  appears,  that  as  soon  as  the  slaves  were 
found  to  be  the  property  of  the  plaintiff,  they  were  left  by  him 
in  the  workhouse,  and  subject  (of  course)  to  his  order. 

^'  3d.  That  although  they  being  in  the  workhouse,  were  of- 
fered to  be  given  up  to  defendant  in  a  way  which  involved  his 
paying  the  expense  of  their  capture  and  the  fees  up  to  that  time, 
the  defendant  refused  to  do  this,  but  expressed  his  willingness 
to  receive  them,  if  they  were  brought  to  him. 

'^  4th.  That  from  this  time,  the  slaves  must  be  considered  as, 
and  indeed  actually  were,  detained  in  the  workhouse  under  the 
plaintiff's  orders  as  owner ;  and  it  does  not  appear  that  he  gave 
any  instructions  at  the  workhouse,  (none  certainly  in  writing,) 
to  deliver  the  slaves  to  Arnold  should  he  call  for  them,  and  even 
offer  to  pay  the  fees  incurred. 

"  6th.  I  see  nothing  in  this  case,  to  justify  any  interference 
with  the  right  of  the  hirer,  who  had  by  the  contract,  the  entire 
dominion  over  the  slaves ;  and,  if  he  pleased,  by  way  of  pun- 
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ishment  or  otherwise,  to  retain  them  in  the  workhouse  until  he 
pleased  to  take  them  out. 

"  6th.  That,  if  under  such,  or  any  other  supposable  circum- 
stances of  the  case,  the  hirer  may,  or  would  have  been  liable  to 
the  workhouse  for  the  fees  of  keeping  and  feeding,  the  plain- 
tiff could  not  by  a  mere  voluntary  payment  of  the  bill,  render 
the  defendant  against  his  will  a  debtor  to  himself  for  the  amount." 

NOTE  A. 
Memorandum  of  an  Agreement  entered  into  this,  11th  day 
of  May,  1862,  between  Mr.  Arnold,  Blacksmith  and  Wheel- 
wright of  Church  street,  on  one  part,  and  Sims  White  of  Beau- 
fain  street,  on  the  other  part,  Witnesseth — the  said  Mr.  Arnold 
on  his  part  agrees  to  hire  from  Sims  White  his  two  negro  boys, 
Quash  and  Frederick ;  Quash  for  five  years  from  this  date,  and 
Frederick  for  seven  years,  and  both  of  them  to  be  thoroughly 
instructed  in  the  Blacksmith's  business,  and  while  in  his  employ, 
to  be  completely  subject  to  him,  and  he,  Mr.  Arnold,  further 
agrees  to  feed,  clothe  and  to  shoe  them,  and  to  take  such  care 
of  them  as  would  be  proper  under  the  circumstances.  And  it 
is  further  agreed  by  the  parties,  that  in  consideration  of  Mr.  Ar- 
nold fulfilling  his  agreement,  the  said  Sims  White  agrees  to  re- 
ceive for  both  boys,  but  three  dollars  per  month  during  the  whole 
time  they  are  under  his  instruction ;  and  Mr.  Arnold  further 
agrees,  in  case  of  the  sickness  of  either  boy,  to  send  him  to  the 
said  Sims  White  only  at  such  times. 
In  Witness  whereof,  the  parties  hereunto  affix  their  hands  and 

seals,  this  11th  day  of  May,  1852. 

SIMS  WHITE,  of  Beaufain-st.,  [Seal.] 

Witness.  R.  'ARNOLD,  [Seal.] 

John  Walcott. 

The  plaiutiflf  appealed  and  now  moved  for  a  new  trial  on  the 
grounds 

1.  Because,  by  the  terms  of  agreement,  the  defendant  was 
bound  to  pay  aU  expenses  incurred  by  the  slaves  except  for 
medical  attendance,  which  the  plaintiff  stipulated  to  furnish. 
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2.  Because,  his  Honor  erred  in  deciding  that  the  cases  cited, 
applied  only  to  the  wages,  and  not  to  the  other  expenses  inci- 
dent to  the  running  away  of  a  slave. 

3.  That  his  Honor  erred  in  deciding  that  the  plaintiff  detain- 
ed the  negroes  from  defendant,  for  the  defendant  could  have  ob- 
tained possession  of  them  at  any  time. 

4.  Because,  his  Honor  erred  in  deciding,  that  the  plaintiff's 
taking  the  negroes  out  of  the  Work  House  was  an  unauthorised 
interference  with  the  rights  and  dominion  of  the  hirer. 

6.  Because,  it  was  the  duty  of  the  defendant  under  the  agree- 
ment, to  take  out  the  negroes  and  continue  their  instruction,  and 
upon  his  failure  to  do  so,  the  plaintiff  had  a  right  as  well  as  an 
interest  to  release  them  from  their  confinement,  and  to  have 
their  instruction  continued. 

6.  Because,  the  decree  was  otherwise  contrary  to  the  law  and 
to  the  evidence. 

MileSj  for  appellant,  referred  to  the  cases  cited  by  the  Record- 
er, and  also  to  4  McC.  123  and  Story  on  Bailm.  §  394,  396. 
Kunhardt,  contra. 

The  opinion  of  the  Court  was  delivered  by  • 
Withers,  J.  This  is  not  precisely  a  case  of  master  and  ap- 
prentice. The  defendant,  Amold,  received  two  slaves  of  the 
plaintiff,  White,  on  a  contract  of  hire,  at  the  very  low  rate  of 
$36  a  year  for  both,  and  the  consideration  moving  from  Amold 
was,  that  he  was  thoroughly  to  instruct  the  negroes  in  the  busi- 
ness of  a  Blacksmith,  during  the  term  of  five  years  as  to  one 
and  seven  years  as  to  the  other :  that  during  those  terms  they 
were  to  be  completely  subject  to  him  :  that  he  was  to  feed,  clothe 
and  shoe  them,  and  to  take  such  care  of  them  as  would  be  pro- 
per, under  the  circumstances :  that  in  case  of  the  sickness  of 
either,  he  was  to  be  sent,  on  such  occasion  and  such  only,  to 
White,  the  owner  and  the  plaintiff. 

The  negroes  ran  away  and  were  lodged  in  the  workhouse 
as  mnaways.  Arnold  was  informed  of  the  fact  as  soon  as  it  was 
known  by  the  plaintiff^  (or  his  son,  in  his  behalf,)  but  he  would 
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not  take  them  out,  on  account  of  the  expenses  to  be  paid,  though 
he  was  willing  to  receive  them  again,  if  White  would  pay  the 
expenses,  release  and  re*deliver  them.  The  contest  was,  in  re- 
ality, as  to  who  should  pay  the  expenses — White  in  fact  paid 
the  bill  of  the  workhouse,  returned  the  negro«6 — they  were 
received  by  Arnold,  and  the  question  arises.  Was  Arnold  bound 
in  law,  to  refund  such  expenses  to  the  plaintiff,  White  ? 

The  Recorder  thought  not,  and  so  decreed,  and  we  have  the 
question  ^n  appeal. 

If  it  turned  upon  the  construction  of  evidence,  we  would,  as 
usual,  hold  the  decree  below  quite  equivalent  to  a  jury's  ver- 
dict. But  it  is  a  point  of  law,  and  we  must  resolve  it  as  best 
we  may. 

•  The  case  is  not  free  from  difficulty,  let  it  be  decided  as  it  may. 
It  probably  would  be,  if  it  appeared,  (though  it  does  not,)  thsll 
the  negroes  ran  away  through  the  default  or  misfeasance  of  Ar- 
nold, or,  on  the  contrary,  of  White.  We  must  assume  they  eloped 
by  reason  of  their  contumacious  perversity. 

By  the  course  of  our  decisions,  he  who  hires  a  slave  for  a 
term,  is  regarded  as  the  owner  for  such  term.  This  is  true  very 
generally,  if  not  universally  as  to  third  persons.  In  a  great  de- 
gree true  likewise  as  to  the  master  or  real  owner.  The  hirer 
must  pay  such  current  expenses  as  the  master  would  be  liable 
to  pay ;  he  must  pay  the  stipulated  compensation,  or  the  quan- 
turn  valebat,  though  the  slave'run  away,  or  be  disabled  by  sick- 
ness, originating  during  the  term.  The  expense  of  relief  to  the 
slave,  found  in  necessitous  circumstances,  would  raise  an  as- 
sumpsit by  the  hirer,  to  re-imburse  a  third  person,  moved  by  hu- 
manity, and  the  emergency  of  the  case,  to  minister  relief,  as 
medical  assistance  for  example.  It  is  not  perceived  how  we 
can  apply  any  other  rule,  or  principle  of  law  to  the  present  case. 
Here  was  an  incidental  expense,  not  incurred  by  the  default  of  the 
plaintiff  any  more  than  that  of  the  defendant.  The  slaves  were 
in  the  service  of  Arnold,  at  the  time,  who,  as  well  by  express 
contract,  as  by  implication  of  law,  was  liable  to  the  burthen  of 
expenses,  incident  to  the  bailment,  of  whatever  character,  save 
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only  that  specially  excepted  in  the  agreement  between  these  par- 
ties. When  they  were  arrested  and  secured,  for  whose  benefit 
— to  whom,  did  that  service  enure,  immediately  and  directly? 
In  general  we  must  allow  that  such  service  would  be  rendered 
to  the  master.  %  And  in  the  ordinary  case  of  the  arrest  of  run- 
aways,  the  master  is  liable.  But  the  question  recurs,  who  was 
the  master,  pro  hac  viccj  in  the  present  instance  ?  The  answer 
is,  Arnold.  It  does  not  seem  material,  that  indirectly,  mediately, 
remotely,  the  absolute  owner  would  also  find  an  interest  in  the 
restoration  of  the  negroes  to  their  proper  service,  and,  therefore, 
to  the  means  and  opportunity  of  instruction.  He,  the  real  owner, 
would  have  the  same  kind  of  collateral,  indirect  benefit,  if  a 
doctor  had  administered  physic  in  a  case  of  casual  necessity,  or 
one  had  saved  life  or  health  by  food  and  clothing,  in  like  cir* 
iumstances.  It  appears  to  us,  however,  that  in  these  latter  sup- 
posed cases,  the  assumpsit  would  be  by  the  temporary  owner, 
the  hirer. 

If  some  of  the  foregoing  observations  be  well  founded,  it  would 
follow,  that  Arnold  could  lawfully  reclaim  and  ought  to  have 
reclaimed  the  negroes  from  the  authorities  of  the  workhouse. 
Upon  exhibiting  and  authenticating  his  dominion  oyer  them,  a 
refusal  to  re-deliver  would  be  an  invasion  of  his  rights,  capable 
of  redress  at  law.  It  does  not  matter  that,  perhaps,  the  absolute 
owner  might  also  be  liable  to  the  workhouse  for  fees,  and  com- 
petent to  claim  the  delivery  of  the  negroes  to  him.  It  is  not  un- 
familiar, that  cause  of  action,  or  of  indictment,  may  arise,  in 
favor  of  both  owner  and  hirer,  out  of  the  same  transaction :  or 
a  civil  action  maintainable  by  the  one,  and  a  prosecution  by  the 
other.  « 

It  is  urged  that  the  payment  by  White  was  voluntary :  and 
that  to  maintain  his  right  to  reimbursement  would  authorise  his 
improper  interference  with  a  clear  right,  on  the  part  of  Arnold, 
to  leave  the  negroes  in  the  workhouse,  at  pleasure,  for  the  pur- 
pose of  discipline. 

It  occurs  to  us  to  answer,  that,  by  the  agreement,  the  leading 
interest  of  White^  the  main  consideration  of  his  contract,  was  the 
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thorough  instruction  of  his  negroes  in  the  mystery  of  Arnold's 
trade.  Nothing  could  accomplish  that  end  except  the  release 
and  restoration  of  the  negroes.  We  have  suggested  considera- 
tions to  shew,  that  legally  it  was  Arnold's  duty  to  do  this.  To 
rescind  the  contract,  (if  it  be  allowed  that  White^was  warrant- 
ed so  to  do,)  and  resort  to  an  action  for  damages,  would  be 
quite  unsuited  to  such  a  purpose.  And  as  to  the  matter  of  dis- 
cipline, it  is  proper  to  say,  that  it  no  where  appears  Arnold  was 
moved  h^  any  such  purpose :  the  contest  was  wholly  concern- 
ing the  liability  to  pay  the  workhouse  fees. 

Touching  the  right  of  recision  in  this  and  such  like  cases,  it 
is  a  fit  occasion  to  observe,  that  when  we  encounter  such  a  ques- 
tion, we  may  feel  obliged  to  advert  to  the  anomalous  character 
of  such  relations  as  spring  out  of  the  letting  to  hire,  or  to  a  spe- 
cies of  apprenticeship,  of  negro  slaves— the  duty  of  the  master," 
or  absolute  owner,  in  whom  centres  the  rights  of  the  slave,  such 
as  they  are,  to  vindicate  the  obligation  of  humanity  and  a  great 
interest,  although  for  a  term  and  to  a  certain  extent,  he  has  trans- 
ferred dominion  to  another — and  we  may  be  led  to  feel  more 
strongly  the  force  of  all  such  considerations,  if  it  should  turn 
out  that,  in  such  cases,  the  Court  of  Equity  may  not  see  a  pro- 
per field  to  apply  its  jurisdiction  in  the  specific  enforcement  of 
contracts. 

Extreme  cases  are  suggested,  on  either  hand ;  as,  for  exam- 
ple, the  escape  of  a  slave  to  a  distant  State,  New- York,  or  else- 
where, where  the  expense  of  reclamation  might  be  enormous, 
more  or  less  so.  Or  the  case  of  leaving  a  slave  in  jail,  under 
pretence  of  discipline,  but  with  an  object  very  different,  very 
unfaithful,  and  very  unlawful,  thus  subjecting  the  slave  to  peril 
of  life  or  otherwise,  and  the  owner  to  great  detriment.  These 
su^estions  do  serve  to  shew  the  inherent  difiiculty  of  the  case, 
and  the  still  greater  difficulty  and  danger  of  delivering,  on  the 
occasion,  a  dogmatidlil,  rigid  rule  of  universal  application.  But 
if  the  judgment  of  a  Court,  or  the  conduct  of  an  individual, 
were  made  to  wait  on  the  removal  of  all  possible  difficulties,  in- 
conveniences, and  dangers,  that  might  lie  in  the  way,  there  would 
10 
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be  a  degree  of  inertness  and  torpidity  quite  subversive  of  the 
duties  of  life. 

Not  denying  the  force  of  what  has  been  said  by  the  Judge 
below  and  at  the  Bar,  on  behalf  of  the  defendant's  case,  we  are 
nevertheless  Of  the  opinion  that,  upon  the  case  made,  the  better 
judgment  is,  the  plaintiff  is  entitled  to  recover,  and  a  new  trial 
is,  therefore,  ordered. 

O'Neall,  Whitner  and  Glover,  JJ.,  concurred. 

Wardlaw,  J.,  absent  at  the  hearing.  • 

Motion  granted. 


S.  ^  L.  Mowry  vs.    The  Charleston  Insurance  and  T^ust 

Company. 

Alter  abandonment  aci  for  a  total  Ices,  and  notice  to  the  inmrer  of  the  abandonment,  who 
refused  to  accept  it,  the  master  sold  the  vessel  on  aooount  of  all  concerned : — Hdd^  that 
snoh  sale  did  not  affect  the  insured's  right  to  rocover. 

Before  Withers,  J.,  at  Charhston,  Spring  Term,  1862. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows ; 

"  This  action  was  in  assumpsit  on  a  policy  of  insurance  for 
the  sum  of  $5,000,  taken  by  the  defendant  upon  the  steamer 
Wateree,  valued  at  $6,000,  to  run  between  Charleston  and  Che- 
raw,  via  Georgetown. 

"  It  is  enough  for  the  case  to  say,  that  among  other  perils  in- 
sured against,  were  "  perils  of  the  seas" — many  particular  events 
being  specified,  the  policy  proceeds,  ''  and  fill  other  unavoidable 
perils,  losses,  and  misfortunes" — '^  for  which  assurers  are  legally 
accountable  according  to  the  usages  of  trade  in  the  city  of  Lon- 
don, and  no  other."    Loss  was  to  be  paid  in  sixty  days  after 
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regular  proof  of  the  same,  provided  it  amounted  to  five  per  cent, 
of  the  value  of  the  vessel. 

**  The  contest  was  on  the  question  whether  the  damage  (which 
the  plaintiffs  contended  they  had  proved  to  be  such  as  warrant- 
ed a  claim  for  a  total  loss)  arose  from  an  unavoidable  peril — or 
was  the  result  of  negligence  in  the  management  of  the  steamer, 
or  other  cause  which  would  exempt  the  insurers. 

"  The  two  first  grounds  of  appeal  seem  to  offer  that  question 
of  fact  to  the  Court  of  Appeals. 

"  As  to  the  errors  imputed  to  the  presiding  Judge,  it^  seems 
necessary  to  make  the  following  statement  of  what  was  in  evi- 
dence, to  elucidate  the  points  made. 

"  The  boat  was  sunk  and  treated  as  lost,  on  her  way  from 
Cheraw  to  Charleston,  in  the  Pee  Dee  river,  at  Allison's  wood- 
landing,  on  the  night  of  the  6th  December,  1850.  A  protest  was 
made  by  the  master,  (White,)  the  mate,  and  one  Anderson,  but 
I  do  not  know  that  the  date  of  it  appeared,  perhaps  soon  after 
the  11th  December.  It  was  in  evidence  that  a  copy  of  it  was 
in  the  possession  of  the  defendant  about  the  7th  February,  1851, 
and  of  affidavits  by  the  master,  and  others.  Two  letters  were 
introduced  from  the  president  of  the  Insurance  Company,  ad- 
dressed to  the  plaintiffs,  one  Dec.  14th,  1850,  in  which  he  said 
the  Company  declined  accepting  the  abandonment,  the  other 
dated  March  14,  1861,  informed  plaintiffs  that  the  Company  de- 
clined payment  of  the  policy  till  information  of  the  cause  of 
the  loss  could  be  obtained,  which  the  Company  was  then  seek- 
ing. 

''The  master  (White)  said  he  regarded  the  loss  total ;  if  owner, 
he  would  have  sold,  and  accordingly  advised  the  sale  of  the 
wreck.  J.  C.  Blum,  by  his  authority,  advertised  in  the  Charles- 
ton Courier  from  the  21st  to  27th  December,  1850,  the  sale  of 
the  boat  on  account  of  all  concerned  ;  and  he  made  sale  of  the 
same,  at  auction,  to  James  Hanahan,  for  $720  gross — ^nett 
$693  95. 

''  The  writ  in  this  case,  though  dated  in  the  teste  on  the  15th 
April,  1851,  is  accepted  for  defendant  without  date. 
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'^  Supposing  the  loss  to  have  arisen  from  a  cause  which  fixed 
the  defendant  with  liability  under  the  policy,  and  to  have  involv- 
ed such  per  centum  of  the  value  as  authorized  the  plaintiffs  to 
abandon,  as  for  a  total  loss,  I  held,  that  the  sale  was  regular, 
and  its  nett  proceeds  furnished  the  measure  of  deduction  from 
the  sum  insured  to  which  defendant  was  entitled.  I  thought 
this  resulted  from  the  previous  offer  of  abandonment  by  the 
plaintiffs,  and  the  absolute  refusal  of  it  by  the  defendant. 

"  A  verdict  for  the  plaintiffs  was  rendered  for  $4,422  71,  and 
interest  from  8th  April,  1851." 

The  defendant  appealed  and  now  moved  for  a  new  trial  on 
the  ground,  inter  alia, 

3.  Because  his  Honor  erred  in  ruling,  that  after  the  abandon- 
ment in  this  case,  the  captain,  or  owner,  or  both,  had  authority 
to  sell,  without  the  directions  of  the  defendant. 

Magrathy  for  the  motion,  cites  Hughes  on  Ins.  289,  328,  306. 

Mowry,  Memminger,  contra,  cited,  13  Peters,  387  ;  Arnold, 
1103;  3  Kent,  32;  2  Sumner,  206;  1  Dow  P.O.  349;  4  Wend. 
561 ;  D.  &  Loyd,  190  ;  5  Serg.  &  R,  113  ;  1  Caine,  292 ;  4  Pe- 
ters, 139 ;  5  Johns.  R.  310 ;  10  Johns.  R.  177 ;  2  Phil,  on  Ins. 
440 ;  2  Arnold,  190. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case,  the  appellants  have  relied  alone 
on  their  3d  ground  of  appeal,  and  hence  we  do  not  notice  the 
others. 

The  third  groimd  presents  no  difficulty.  For  looking  to  the 
facts  proved  in  this  behalf,  it  appears  the  Company  on  receiving 
notice  of  abandonment,  refused  to  accept  it.  What  was  to  be 
done  ?  A  sale  by  the  master  in  possession  seems  to  be  the  only 
safe  and  prudent  course.  This  has  the  sanction  of  the  iHost 
approved  authorities.  In  3rd  Kent's  Commentaries,  273,  the 
learned  author  states,  that ''  in  a  case  proper  for  abandonment 
the  insured  may  stand  upon  his  rights  uncontrolled  by  the  un- 
derwriter, for  the  option  to  abandon  rests  with  him."    At  page 
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277,  he  further  says,  that,  "upon  a  valid  abandonment,  the  mas- 
ter becomes  the  agent  of  the  insurer,  and  the  insured  is  not 
bound  by  his  subsequent  acts,  unless  he  adopts  them."  Hughes 
on  Insurance,  p.  32S,  says,  that  "  when  an  effectual  abandon- 
ment is  made,  the  underwriters  from  that  time  stand  in  the  same 
situation  as  owner." 

From  these  authorities,  it  is  plain  that  the  insured  could  not 
be  affected,  if  the  sale  by  the  master  had  been  improper.  For 
his  act  is  the  act  of  the  insurer.  But  it  seems  that  the  master 
sold  under  notice,  constantly  within  the  observation  of  the  offi- 
cers of  the  Company  :  and  made  the  sale  at  a  place  where  they 
could  have  controlled  it,  and  where,  if  there  had  been  anything 
wrong,  they  could  have  pointed  it  out.  They  chose  not  to  act 
or  even  observe,  and  hence  they  cannot  complain,  if  the  master 
having  the  boat  in  charge,  which  was  disclaimed  by  insurer  and 
insured,  did  the  best  he  could  for  all  concerned,  by  selling  as 
well  as  he  could. 

The  motion  is  dismissed. 

Wardlaw,  Frost,  Withers,  Whitner  and  Glover,  JJ. 
concurred. 

Motion  dismissed. 


Ex  parte  Manuel  Pereira. 

An  appeal  from  the  decision  of  a  Cin^^it  Judge  refusing  a  writ  of  habeas  corpus^  will  noi 
be  heard,  if,  before  the  application  for  the  hearing  of  the  appeal,  the  petitioner  has 
been  enlarged,  and  has  gone  beyond  the  jnrisdiction  of  the  Court 

Before  Withers,  J.,  at  Charleston,  April  6,  1852. 

The  petitioner,  a  person  of  color,  had  been  committed  by  the 
sheriff  to  the  jail  of  Charleston  district,  in  pursuance  of  the  Act 
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of  1835,  (7  Stat.  470.)  He  applied  to  his  Honor,  Judge  Withers, 
for  a  writ  of  habeas  corpus  under  the  statute  of  Charles  the 
second.  His  application  was  refused  and  he  gave  notice  of  appeal. 
The  petitioner,  after  his  notice  of  appeal  was  given,  had  been 
set  at  large  and  had  left  the  State :  and  the  Court  of  Appeals 
was  now  moved,  by  the  Attorney  Creneral,  to  strike  the  case 
from  its  docket. 

Haynej  Attorney  General^  for  the  motion. 

PetigrUj  contra. 

Curia,  per  O'Neall,  J.  In  this  case  it  appears  that  the 
petitioner,  who  applied  for  the  writof  Aa6e/u  corpusy  and  to  whom 
it  was  denied  by  the  Judge  below,  has  since  been  enlarged, 
and  is  now  out  of  the  jurisdiction  of  the  Court.  It  would  seem 
to  be  apparent,  from  these  facts,  that  he  can  have  no  appeal  from 
a  decision  which  can  in  no  way  be  corrected.  For  the  writ  of 
habeas  corpus^  if  now  granted,  cannot  reach  the  prisoner,  or  do 
him  any  good.  He  is  now  at  liberty.  Hence  we  should  do  a 
vain  act  to  hear  this  appeal.  It  is,  therefore,  on  motion  of  the 
Attorney  General,  struck  from  the  docket. 

Wardlaw,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  granted. 
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Jokn  Rumphy  Ex^or  vs.  Thomas  Rumph. 

Tesfcatriz,  by  one  olaiue  of  her  will,  bequeathed  a  negro  to  E.  W^  tkftmt  covert^  "to  her 
and  her  usae  forever ;"  and  bj  another  olaiue  declared,  tibat  the  negro  was  not  to  be 
sabjeot  to  the  debts  or  control  of  £.  W.'s  husband,  and  shoold  any  attempt  be  made  to 
the  contrary,  or  Uie  husband  attempt  to  sell  or  destroy  the  property  bequeathed,  the 

'  executors  should  take  the  same  into  their  possession  "  and  pay  over  the  income  to  E. 
W.  during  her  natural  life,  and  then  to  her  issue :" — Seld  that  E.  W.  took  an  absolute 
interest — her  issue  taking  nothing  as  purohasers. 

Before  Evans,  J.,  at  Colleton,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  appeal  from  the  Ordinary.  The  only  question 
was,  whether  George  C.  Utsey,  one  of  the  subscribing  witnesses, 
was  competent.  The  fifth  clause  of  the  will  gave  a  negro  to 
Elizabeth  Utsey,  daughter  of  the  testator,  and  mother  of  the 
witness,  to  her  and  her  issue  forever.  The  seventh  clause  di- 
rected the  executor  in  case  there  should  be  any  danger  of  the 
negro's  being  sold  or  destroyed  by  the  husband  of  the  legatee, 
to  take  him  into  his  possession,  and  to  pay  over  the  income  to  her 
during  her  natural  life,  and  then  to  her  issue.  The  question  was 
whether  under  these  clauses  the  witness  took  any  thing  by  way 
of  remainder.  I  was  of  opinion  that  under  the  fifth  clause, 
Elizabeth  Utsey  took  an  absolute  estate,  and  that  the  nature  of 
her  estate  was  not  varied  by  any  thing]contained  in  the  seventh 
clause,  which  was  merely  directory  to  the  executor,  and  in- 
tended to  provide  for  a  contingency  which  might  or  might  not 
happen.  Upon  my  so  deciding,  the  jury  found  in  favor  of  the 
will." 

The  defendant  appealed  and  now  moved  for  a  new  trial,  on 
the  ground 

Because  his  Honor  decided,  that  George  C.  Utsey,  was  a  com- 
petent witness  to  the  will  of  Elizabeth  Rumph,  and  permitted 
him  to  be  sworn  as  such :  whereas,  it  is  respectfully  submitted, 
the  said  witness  has  a  vested  interest  in  remainder,  after  the 
termination  of  the  life  estate  of  his  mother,  Elizabeth  Utsey, 
and  is  therefore  incompetent 
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Josiah  B.  Perry,  for  the  motion,  cited  Taylor  vs.  Taylor,  1 
Kich.  531.    The  only  question  is  whether  the  witness  is  a  lega- 
tee.    Henry  ^  Archer,  Riley  Ch.  248;  4  Kent,  229  et  seq. ; 
WhUworth  vs.  Stuckey,  1  Rich.  Eq.  412 ;  1  Strob.  Eq.  344 ;  2  lb. 
66,  175 ;  4  Kent,  217. 

Henderson,  Cam,  contra,  cited  2  Stark.  Ev.  744 ;  4  Halst. 
297 ;  2  Bail.  473;  Bail.  Eq.  245 ;  1  Strob.  Eq.  193. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  By  the  testament  of  Elizabeth  Rumph,  and 
the  fifth  clause  of  it.  a  negro  was  bequeathed  to  her  daughter, 
Elizabeth  Utsey,  "  to  her  and  her  issue  forever."  By  the  seventh 
clause  of  the  testament  (as  we  learn  from  the  appellant's  coun- 
sel) the  negro,  so  bequeathed,  was  not  to  be  subject  to  the  debts 
or  control  of  Elizabeth's  husband,  and  should  any  attempt  be 
made  to  the  contrary,  or  the  husband  attempt  to  sell  or  destroy 
the  property  bequeathed,  the  executors  should  take  the  same  in- 
to their  possession,  '^  and  pay  over  the  income  to  Mrs.  Utsey, 
during  her  natural  life,  and  then  to  her  issue." 

To  this  testament,  George  0.  Utsey,  the  legatee's  son,  was  a 
witness :  the  question  was,  whether  he  was  a  competent  attest- 
ing witness.  He  was  so  regarded  on  Circuit,  and  the  same 
question  is  m^de  here,  on  appeal. 

We  are  not  prepared  to  say  (as  might  seem  to  be  intimated  in 
the  circuit  report)  that  a  limitation  of  a  remainder  to  the  chil- 
dren of  Elizabeth  Utsey,  vested  in  interest  or  estate,  though 
contingent  as  to  whether  it  would  ever  be  enjoyed  in  possession, 
and,  if  ever,  by  which  of  such  children,  would  render  any  one 
of  such  children  a  competent  witness  attesting  a  will  containing 
such  a  limitation,  and  this  by  reason  of  the  contingency  that 
might  attend  the  enjoyment  in  possession  of  such  an  interest  in 
a  child.  Of  course  there  may  be  such  a  remainder  vested  and 
transmissible,  and  our  course  of  decision  recognize  such  testa- 
mentary limitation  in  a  slave.  An  interest  of  that  kind  may 
disqualify  an  attesting  witness.    We  do  not  stop  to  adjudge  that. 

The  question  here  is,  does  any  limitation  of  an  interest,  in 
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the  negro  bequeathed  to  the  mother,  in  favor  of  George  Utsey, 
the  son  and  an  attesting  witness,  appear  in  this  testament  ? 
Does  he  take  any  interest,  by  purchase  ? 

It  must  be  universally  conceded,  that,  by  the  words  of  the 
fifth  clause,  he  does  not :  The  bequest  is  "  to  Elizabeth  Utsey, 
to  her  and  her  issue  forever."  There  is  nothing  to  tie  up  the 
generality  of  expression,  and,  according  to  all  authority,  it  im- 
ports a  failure  in  the  indefinite  line  of  heirs  of  the  body.  That 
is  void  as  a  limitation,  void  to  create  an  interest  by  purchase  in 
any  but  the  first  taker,  and  therefore  she  must  take  absolutely. 

But  it  is  urged  that  the  sufficient  restriction  is  to  be  found  in 
that  provision  of  the  seventh  clause  which  excluded  the  legacy 
froni  the  debts  and  control  of  Elizabeth  Utsey 's  husband,  and  in 
case  of  an  attempt  to  thwait  this  provision,  directed  the  execu- 
tors to  take  the  negro  into  possession,  "  and  to  pay  over  the 
income  to  Mrs.  Utsey,  during  her  natural  life,  and  then  to  her 
issue." 

It  is  quite  obvious,  that  the  purpose  of  this  direction  was  to 
exclude,  effectually,  the  intermeddling  of  the  husband,  or  his 
creditors.  The  certain  enjoyment  of  the  legacy  by  Elizabeth 
during  her  life,  was  intended  to  be  secured.  Her  title,  or  estate, 
was  not  changed,  or  divested,  unless  the  words  "  during  her 
natural  life,  and  then  to  her  issue"  must  thus  operate.  They 
apply  to  the  income,  not  to  the  corpiis.  No  title  is  vested  in  the 
executors :  the  possession  only  was  to  be  assumed  by  them  in 
the  anticipated  contingency.  Her  natural  life  being  determined, 
the  income  was  then  to  be  paid  to  her  issue.  But  what  issue? 
Nothing  appears  to  shew  that  the  testatrix  really  intended  to 
apply  any  other  meaning  to  issue  here,  than  that  which,  it  is  ad- 
mitted, must  apply  to  it  in  the  fifth  clause  :  no  word  is  used  im- 
plying children,  or  other  lineal  descendants  living  at  the  time  of 
her  death,  or  necessarily  to  be  in  esse  within  the  prescribed  time. 

Conceding  the  inclination  of  the  Courts,  in  some  more  recent 
cases,  to  construe  a  devise  to  A.  and  his  children,  as  amounting 
to  a  devise  to  A.  for  life  with  remainder  to  his  children,  and  if 
we  allow  a  bequcist  of  personalty  in  like  terms  to  stand  on  the 
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same  footing,  (and  cases  of  this  kind  may  be  referred  to  as  cited 
by  Jarman  on  Wills,  313,  et  seq.  not  much  approved  by  that 
author,)  yet  it  will  be  seen  that  none  of  them  exhibit  such  broad 
and  unlimited  terms  as  those  now  under  consideration. 

Undoubtedly  this  is  a  fruitful  subject,  and  a  vast  deal  might 
be  added.  It  is  enough  to  have  indicated  the  coursctof  reason- 
ing which  this  court  has  followed,  leading  them  to  the  conclu- 
sion, that  George  C.  Utsey  took  no  interest  under  the  will  of 
Rumph,  as  purchaser,  and,  therefore,  was  a  competent  attesting* 
witness  to  its  execution. 

Our  judgment  is,  that  the  Circuit  Judge  was  right,  and  that 
the  motion  be  dismissed. 

O'Neall,  Wardlaw,  FkosT,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 


Maria  Horlbeck  vs.  C.  Erickson. 

Case,  with  a  oonnt  in  trover,  for  the  ralae  of  a  negro  hired  hj  plaintiff  to  defendant  ai  a 
carpenter,  and  lost  during  the  term  of  hiring :  proof— that  the  negro  wis  lost  while 
trying,  in  a  boat,  to  collect  and  save  floating  pieces  of  timber  belonging  to  defendant : 
the  jory,  by  their  yerdict  for  defendant,  having  found  that  the  act  of  the  negro,  in  at- 
tempting to  oolleot  and  save  the  pieces  of  timber,  was  without  the  knowledge  or  consent 
of  the  defendant  and  during  his  absence,  the  Court  refused  to  disturb  their  verdict 

jBe/bre  Withers,  J.,  at  Charleston,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  action  was  in  case,  and  I  suppose  there  was  a  count  in 

trover,  for  the  value  of  a  negro,  Andrew,  a  carpenter,  who  had 

been  hired  from  the  plaintiff  by  the  defendant. 

"  By  admissions  and  witnesses,  it  appeared  for  the  plaintiff, 

that  the  defendant  had  hired  the  negro  at  $16  per  month,  that 
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he  was  a  good  carpenter,  worth  from  $900  to  $1000,  that  he  had 
never  been  returned  to  the  plaintiff,  and  was  lost. 

"  For  the  defence,  it  appeared,  that  on  a  certain  evening,  in 
the  absence  of  the  defendant,  an  old  negro  man  of  his  was  seen 
in  the  neighborhood  of  Smith's  wharf,  engaged  in  trying  to  get 
together  and  save  pieces  of  a  broken  raft  of  timber,  which  be- 
longed to  defendant.  Two  boys,  not  known  to  the  witness, 
blacks,  were  seen  to  come  down  from  the  house  (a  house,  as  I 
concluded,  occupied  by  defendant,]  and  went  out  in  boats,  with 
oars,  to  assist  the  old  man.  They  had  been  engaged  for  some 
two  hours  in  trying  to  get  the  pieces  of  timber,  floating  at  ebb  tide, 
together,  and  to  save  them,  when  the  defendant  appeared  in  the 
yard,  and,  shouting  at  the  top  of  his  voice,  directed  the  negroes 
to  come  back,  saying,  it  was  not  worth  while  to  go  after  some 
floating  pieces,  which  they  were  pursuing.  The  old  negro  came 
back,  but  the  other  two,  continuing  the  pursuit,  got  into  the  cur- 
rent. Near  the  boats  of  these  two,  some  negroes  were  returning 
to  Christ  Church  in  a  boat,  one  or  more,  and  they  took  away 
from  these  two  boys  their  oars.  Thus  each  lost  the  control  of 
his  boat,  and  each  drifted  out  with  the  ebb  tide.  The  defend- 
ant, when  he  returned,  could  not  have  gotten  to  either  of  the 
boats  to  compel  the  negroes  to  return.  One  of  the  negroes,  of 
the  two  who  drifted  out,  returned  the  next  morning ;  the  other 
the  witness  has  not  since  seen. 

^  I  charged  the  jury  that  the  defendant  was  bound  to  return 
the  negro  to  his  owner,  or  pay  for  his  value,  if  he  had  been  lost 
to  her  by  blameable  negligence  on  the  part  of  defendant.  That 
if  the  defendant  employed  the  negro,  whom  he  had  hired  as  a 
carpenter,  in  a  different  business,  he  was  quoad  hoc  an  insurer ; 
that  he  was  bound  to  such  care  and  diligence  in  his  management 
generally,  both  as  to  restraint  and  otherwise,  as  a  prudent  man 
would  exercise  in  regard  to  his  own.  But  a  wayward  act  of 
the  negro,  in  the  absence  of  the  defendant,  if  that  caused  his 
loss  in  fact,  ought  not  to  cast  the  responsibility  on  the  defendant. 

"  The  rules  suggested  to  the  jury  were  derived  from  our  lead- 
ing cases,  which  were  cited  at  the  bar,  and  remarked  on  by  the 
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Court,  in  order  that  they  might  have  our  own  illustrations. 
Among  them  were  Danner^s  case,  McLauchlin  and  LomaSj  3 
Strob.  86,  and  at  the  instance  of  defendant's  counsel,  Barber 
and  Anderson,  1  Bail.  358.     Yerdict  for  defendant 

"  The  grounds  of  appeal  are  annexed,  and  seem  to  impute 
error,  rather  for  omission  than  commission.  I  thought  the  jury 
were  very  fully  instructed,  and  not  unfavorably  for  the  case  the 
plaintiff  presented,  as  to  every  phase  it  could  assume." 

The  plaintiff  appealed,  and  now  moved  for  a  new  trial,  on  the 
grounds : 

That  his  Honor  ought  to  have  charged  the  jury,  that  as  the 
negro  was  employed  in  the  breaking  up  of  a  raft  and  collecting 
the  timber,  it  was  incumbent  on  the  defendent  to  prove  that  this 
employment  was  from  the  beginning  against  the  will  of  the  de- 
fendant. 

That  it  was  shown  by  the  plaintiff  that  the  negro  was  hired 
as  a  carpenter,  and  his  employment  in  the  service  of  defendant, 
for  a  different  purpose,  was  a  misuser. 

That  under  the  count  in  trover,  the  defendant  was  responsi- 
ble, unless  he  could  prove  that  the  loss  of  the  negro  was  by  an 
inevitable  accident,  or  the  wilful  conduct  of  the  negro. 

That  the  verdict  is  contrary  to  law  and  evidence. 

J.  M.  Walker,  for  the  motion.  The  negro  was  a  carpenter 
and  was  hired  as  such.  If  he  was  used  for  a  different  purpose 
it  wsis  a  misuser,  and  defendant  is  liable  for  his  loss.  But  on 
whom  is  the  onus  to  show  how  the  negro  was  lost  7  Cited  and 
commented  on  Story  on  Bailm.  §  410,  411 ;  McLauchlin  vs. 
Lom€Ls,  3  Strob.  85.  Contended  that  the  evidence  was  sufficient 
to  show  that  the  negro  was  assisting  in  collecting  the  timber  by 
defendant's  orders.  But  the  negro  was  certainly  engaged  in  the 
service  of  defendant,  in  a  business  in  which  he  had  no  right  to 
employ  him.  This  proof  raises  the  prima  facie  presumption 
that  the  defendant  so  employed  him.  Now  if  the  act  of  the 
negro  was  wilful,  and  defendant  would  exonerate  himself  on 
that  ground,  he  must  show  it. 
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W.  G.  DeSaussure^  contra,  cited  Staler  vs.  Swann,  2  Stra. 
872 ;  Barker  vs.  Dixon,  1  Wils.  45 ;  2  Esp.  N.  P.  663 ;  Jen. 
niytgs  vs.  Funderburg,  4  McC.  161 ;  29  Eng.  C.  L.  R.  82 ;  3 
Camp.  6  ;  McKane  vs.  Bonner,  1  Bail.  113;  Faber  vs.  Bald- 
rick,  1  Tread.  374 ;  SUl  vs.  R.  R.  Company,  4  Rich.  154. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  It  has  been  conceded,  as  well  on  circuit,  as 
here,  that  the  employment  of  the  slave,  in  such  an  enterprise  as 
that  in  which  he  lost  his  life,  by  the  defendant,  would  have 
made  him  responsible,  because  in  violation  of  his  implied  obli- 
gation. The  care  and  diligence  enjoined,  and  the  negligence 
condemned  by  the  law  of  bailments  in  the  use  and  management 
of  the  slave,  it  is  admitted,  were  correctly  laid  down  on  circuit. 

The  argument  submitted  to  this  Court  invites  a  consideration 
of  the  question,  upon  whom  lies  the  burthen  of  proof,  and  whe- 
ther, from  the  facts  in  evidence,  a  presumption  of  law  does  not 
arise  fatal  to  the  defence.  Questions  of  care  or  negligence  may 
become  pure  matter  of  law,  but  ordinarily  they  are  mixed  of 
law  and  fact.  To  prescribe  a  general  rule  applicable  to  all  cases, 
defining  what  is  for  the  Court  and  what  for  the  jury,  would  be 
found  impracticable.  There  could  probably  be  no  better  illus- 
tration than  the  present  case.  It  certainly  presents  such  a  state 
of  facts,  that  the  Court  could  not  take  cognizance  and  decide  on 
a  just  view  of  the  attendant  circumstances.  The  leading  fact 
which  constituted  the  turning  point  of  the  case,  and  which  was 
not  shewn  by  direct  proof,  was  to  be  arrived  at.  Thence  the 
more  perplexing  question,  on  whom  was  the  onus,  and  whether 
an  omission  by  a  Circuit  Judge  so  to  declare  to  the  jury,  consti- 
tutes such  error  as  demands  a  re-hearing. 

The  inherent  difficulty  of  a  rule  here  likewise  is  apparent,, 
from  the  discrepancies  in  the  authorities,  many  of  which  may 
be  found  cited  in  Story  on  Bailments,  sec.  410,  and  elsewhere- 
in  same  work  touching  this  point.  In  this  class  of  cases,  the 
loss  must  be  without  default  on  the  part  of  the  hirer:  hence  the- 
loss  being  established,  it  would  seem  the  excuse  remains  to  be 
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made :  but  again,  every  one  is  supposed  to  do  his  duty  and  ful- 
fil his  contract,  at  least  till  the  contrary  appears, — hence  he  who 
alleges  a  violation,  to  wit,  negligence,  or  want  of  proper  care, 
must  establish  it  before  liability  attaches. 

Much  depends  on  the  different  sorts  of  bailments,  the  form  of 
action,  as  well  as  the  posture  of  the  evidence,  when  the  point 
arises  at  the  trial.  Here  we  have  a  special  action  on  the  case, 
including  a  count  in  trover.  On  the  one  branch  negligence,  and 
on  the  other  conversion,  constitutes  the  very  gist  of  the  action : 
these  averments  are  essential  and  he  who  alleges  must  prove. 
Ordinarily  the  prima  facie  is  of  little  consequence  except  in 
determining  whether  a  party  shall  be  put  to  answer.  But 
of  what  avail  these  subtleties  in  such  a  case  as  this?  Here 
there  is  no  dispute  as  to  property.  Here  the  jury  were  charged 
with  ascertaining  the  fact,  on  which  depends  defendant's  lia- 
bility. Their  conclusion,  in  our  judgment,  was  fully  warranted 
by  the  proof  offered.  The  slave  being  a  moral  agent,  and  hav- 
ing volition,  adventured  from  the  impulses  of  his  nature  in  an 
effort  to  protect  his  master's  interest,  during  his  absence  and 
without  his  knowledge  or  consent. 

The  motion  for  new  trial  is  refused. 

O'Neall,  Frost,  Withers  and  Glover,  JJ.,  concurred. 
"Wardlaw,  J.,  absent  at  the  hearing. 
Motion  dismissed. 
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Otto  Schweizer  vs.  Albin  Weiber. 

Where  the  goods  of  plaintiff  have  been  wrongfully  taken  by  defendant  and  destroyed  by 
fire  whilst  in  his  posBession,  plaintiff  cannot  waive  the  tort  and  sue  in  form  ex  con- 
tractu. 

Damages  which  defendant  may  be  entitled  to  recover  in  trespass  or  trover,  are  not  the 
subject  of  discount 

In  the  City  Court  of  Charleston^  July  Terniy  1852. 

The  report  of  his  Honor,  the  Recorder,  is  as  follows : 

"  This  was  a  summary  process  on  an  account  about  which 
there  was  no  dispute.  The  defendant  interposed  a  discount  for 
the  value  of  two  silver  watches,  estimated  at  $46.  Upon  the 
admissibility  of  this  claim  set  up  by  way  of  discount,  the  only 
question  in  the  case  arose.  The  facts  developed  by  the  testi- 
mony in  support  of  the  discount,  as  far  as  they  seem  pertinent 
to  the  decision  of  the  question  of  law  raised  by  the  defendant's 
appeal,  were  substantially  these :  that  the  defendant  in  this  case 
was  the  owner  of  two  certain  watches,  which  had  been  left  by 
him  in  the  hands  of  a  certain  third  party,  a  Mr. ^  a  watch- 
maker, for  sale  or  repair ;  the  present  plaintiff,  it  appears,  had 
a  judgment  against  this  party,  and  that  under  a  writ  oi  fi,fa. 
sued  out  thereon,  the  sheriff  of  Charleston  district  levied  upon 
the  entire  contents  of  the  shop,  took  possession,  and  locked  it 
up.  There  was  some  evidence  going  to  show  that  this  defend- 
ant was  present  at  the  levy,  and  notified  both  the  sheriff  and 
the  plaintiff  in  this  case,  who  was  also  there,  that  there  were 
two  certain  watches  in  the  shop,  which  the  defendant  pointed 
out  and  claimed  as  his  property.  This  last  fact  of  notice,  though 
perhaps  not  fully  made  out  by  the  evidence,  may  be  considered 
as  assumed  by  the  Court,  in  deciding  to  reject  the  discount.  It 
was  also  in  evidence,  that  a  fire  had  taken  place  the  very  night 
after  the  sheriff  had  taken  possession,  and  the  contents  of  the 
shop  destroyed.  Some  arguments  were  drawn  from  particular 
circumstances  connected  with  the  fire,  as  it  was  thought,  going 
to  show  the  liability  of  the  sheriff  or  of  the  plaintiff,  or  both, 


160  APPEALS  AT  LAW. 

Sohweizer  w.  Weiber. 

U 

for  the  value  of  the  two  watches  of  the  defendant.  I  did  not 
consider  it  necessary  to  go  further  into  the  investigation  ;  it  was 
clear  to  my  mind,  that  if  the  plaintiff  was  at  all,  or  could  be 
made  liable  to  the  defendant,  under  the  circumstances,  for  the 
value  of  the  two  watches,  the  claim  was  founded  in  tort,  and 
could  not  be  made  the  subject  of  discount  under  our  law.  The 
defendant's  counsel  relied  mainly  upon  the  case  of  Cooke  vs. 
Rhine,  I  Bay,  16  ;  on  the  authority  of  the  later  cases,  that  of 
Mitchell  ads.  Gibbes,  2  Bay,  351,  and  Johnson  vs.  Wideman, 
Rice  325.  I  held  that  torts  and  trespasses  are  not  the  subject 
matter  of  discount  under  our  discount  Act.  I  quote  from  the 
latter  case  :  ^'  it  has  been  decided  that  torts  and  trespasses  are 
not  the  subject  matter  of  discount."  Mitchell  ads.  Gribbes,  2 
Bay,  351 ;  in  that  case,  the  Judges  said,  "  the  discount  law  never 
meant  that  torts,  trespasses,  or  unascertained  damages,  should 
be  set-off ;  that  it  contemplated  debts,  dues,  and  demands  of  a 
pecuniary  nature,  or  something  springing  out  of  a  contract,  •r 
where  there  were  mutual  covenants  which  depended  one  upon 
the  other."  So  in  Lightner  ads.  Martin,  2  McC,  214^  Judge 
Nott  said,  "  a  set-off  means  a  counter  demand  which  the  de- 
fendant has  against  the  plaintiff,  and  although  our  set-off  law 
is  very  comprehensive  in  its  terms,  (embracing  every  cause, 
matter  or  thing,)  yet  it  has  always  been  restricted  in  its  con- 
struction, to  demands  arising  on  contract:  damages  arising  from 
slander,  assault  and  battery,  deceit,  and  other  cases  sounding 
merely  in  damages,  have  never  been  considered  the  subject  of 
set-off."  A  deceit  is  a  tort,  arising,  it  is  true,  out  of  a  contract, 
but  the  damages  are  unascertained,  and  are  to  be  measured  en* 
tirely  by  the  discretion  of  a  jury,  and  therefore,  cannot  be  set 
up  as  a  discount.  I  would  refer  also  to  a  note  on  this  subject 
in  Rice's  Law  Reports,  page  219.    The  discount  was  rejected." 

The  defendant  appealed  on  the  ground,  inter  alia, 
1.  Because  under  our  discount  law  the  value  of  goods  wrong- 
fully taken  may  be  set  up  as  discount  to  the  demands  of  a  plain- 
tiff, whenever  in  the  nature  of  the  case,  the  defendant  may  waive 
the  tort,  and  sue  for  the  same  in  assumpsit. 
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Popcy  for  the  motion.  It  is  not  contended,  in  this  case,  that 
torts  and  trespasses  may,  under  our  Act,  be  the  subject  of  dis- 
count or  set-toff.  But  we  do  not  contend  that  this  is  a  case  in 
which  the  tort  may  be  waived  and  the  action  brought  in  form 
ex  contractu.    Cited  Lindon  vs.  Hoopery  Cowp.  419. 

Sieglingj  contra.  Before  a  party  can  waive  the  tort  and  sue 
in  assumpsit  he  must  show  something  more  than  has  been  shown 
in  this  case — a  mere  tort.  It  may  not  be  necessary  to  show  that 
the  tort-feasor  has  sold  the  goods,  but  it  is  necessary  to  show  that 
he  has  derived  some  pecuniary  advantage  from  the  tortious  act. 
Cited  Moses  vs.  Macferlan^  2  Bur.  1010 ;  Bennett  vs  Francis^ 
2  B.  &  P.  554;  2  Ld.  Ray.  1216;  KingYs.  Leith,  2T.  R.  144; 
2  Phill.  Ev.  110  ;  2  Green.  Ev.  §  226 ;  12  Pick.  124  ;  15  Pick. 
285 ;  19  Pick.  217 ;  5  Greenl.  R.  319 ;  2  Scammon,  317 ;  22 
Verm.  624 ;  I  A.  K.  Marsh.  83 ;  3  Watts,  277 ;  Ryan  vs.  Marshy 
2  N.  &  McO.  156 ;  Ford  vs.  Cdldwell,  3  Hill,  248. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  only  ground  of  appeal  relied  upon  in  the 
argument  of  the  defendant's  attorney  is  the  first. 

The  proposition  contained  in  it,  is  I  think  true ;  but  the  case 
made  cannot  be  governed  by  it.  For  there  is  nothing  which 
will  enable  the  defendant  to  waive  the  tort^  and  proceed  for  the 
proceeds  of  the  property,  ex  contractu. 

If  the  watches  seized  wrongfully,  bad  been  sold,  then  the  de- 
fendant might  have  waived  the  tort^  and  claimed  the  proceeds 
as  money  had  and  received  to  his  use. 

But  this  was  not  the  case  here.  For  the  watches  seized  were 
destroyed  by  fire.  If  the  defendant's  right  of  property  was  im- 
properly invaded,  his  only  remedy  is  trespass,  or  trover ;  and  no 
one  can  now  contend,  that  damages,  to  which  the  defendant 
may  thus  entitle  himself,  are  the  subject  of  discount. 

The  cases  cited  by  the  Recorder,  puts  the  matter  to  rest. 

The  motion  is  dismissed. 

Wardlaw,  Frost,  Withers,  Whitnbr  and  Glover,  JJ., 

concurred. 

Motion  dismissed* 
11 
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Z>.  W,  Barsh  vs.  Bartholomew  Riols. 

Although  parties  to  a  marriago  settlemeiit  reside  in  the  district  (Hicfaland  for  instanoe) 
where  the  Secretary  of  State's  office  is  located,  still  the  settlement  must  be  reoordednot 
only  in  that  office,  but  also  in  the  office  of  the  Begister  of  Mesne  Conveyances  for  the 
distriot 

Before  Withers,  J.,  at  Charleston^  Spring  Term^  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  Trover  for  negro  Rose.  Plaintiff's  title  rested  on  a  deed  of 
marriage  settlement,  in  which  he  was  trustee,  executed  by  the 
plaintiff,  A.  L.  Hammond,  and  Catherine,  who  became  his  wife. 
At  the  time  of  its  execution,  (19th  November,  1834,)  of  the  mar- 
riage of  A.  L.  and  C.  M.  Hammond,  and  before,  they  and  the 
trustee,  who  is  plaintiff,  resided  in  Richland  district ;  in  1839, 
Hammond  and  his  wife  removed  to  Augusta ;  in  1850  they  re- 
moved to  Charleston,  and  thence  hitherto  have  resided  there ; 
the  trustee  continued  to  reside  in  Richland ;  the  defendant  pur- 
chased Rose,  (who  was  the  property  of  Mrs.  Hammond  before 
marriage)  from  Charles  Edmondston,  trustee  of  Mrs.  Maria  M. 
Bougard,  in  October,  1851,  for  $375,  paid  in  cash.  Edmondston 
had  bought  her  and  her  child,  two  months  old,  in  June  of  the 
same  year  from  A.  L.  Hammond,  in  whose  possession  they  were^ 
for  their  full  value,  $515,  and  took  a  bill  of  sale  from  Hammond 
to  himself  as  trustee  of  Mrs.  Bougard,  and  paid  the  cash.  De- 
fendant occupied  the  position  of  purchaser  for  valuable  conside- 
ration, without  notice  of  the  deed  of  trust. 

**  The  deed  had  been  recorded  in  the  office  of  Secretary  of 
State  at  Columbia,  and  in  the  Clerk's  office  of  the  Superior  Court 
in  Augusta,  Georgia,  but  not  in  the  office  of  the  Register  of  Mesne 
Conveyances  for  Richland  district,  where  the  parties  resided. 

"  The  motion  was  for  non-suit  for  want  of  registry. 

"  I  granted  it,  holding  that  the  deed  which  was  the  foundation 
of  plaintiff's  title,  was  wholly  inoperative  as  against  the  defen- 
dant, by  virtue  of  the  A.  A.  1823,  sec.  2,  (6  stat.  213 ;)  that  the 

ir 
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Act  of  1832,  (6  Stat.  482,)  could  have  no  effect  on  this  case  at 
all,  as  it  related  to  deeds  executed  before  the  passing  of  that  Act." 

The  plaintiff  appealed  and  now  moved  that  the  non-suit  be 
set  aside. 

Phillips,  Petigru,  for  the  motion,  cited  Fowke  vs.  Wood- 
ward, Sp.  Eq.  233  ;  White  vs.  Palmer,  McM.  Eq.  115 ;  Wal- 
lace vs.  McCvllough,  1  Rich.  Eq.  433 ;  Anderson  vs.  Harris, 
1  Bail.  315. 

James  Simons,  Brewster,  contra,  cited  4  Stat.  656 ;  6  Stat, 
636  ;  1  Sp.  343  ;  McCall  vs.  Lewis,  1  Strob.  479  ;  Caston  vs. 
Cunningham,  3  Strob.  62 ;  Le  Prince  vs.  Guillemot,  1  Rich. 
Eq.  214 ;  Miller  vs.  Kershaw,  Bail.  Eq.  449  ;  Wallace  vs.  Craps, 
3  Strob.  266 ;  Cabiness  vs.  Mahon,  2  McC.  273 ;  Givens  vs. 
Branford,  2  McC.  152. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  question  to  be  settled  by  this  judgment 
arises  under  the  A.  A.  1823,  respecting  marriage  settlements. 
The  second  section  (6  Stat.  213)  is  in  the  following  words : 
"  that  no  marriage  settlement  shall  be  valid  until  recorded  in 
the  office  of  Secretary  of  State  and  in  the  office  of  the  Register 
of  Mesne  Conveyances  of  the  district  where  the  parties  reside; 
Provided  that  the  parties  shall  have  three  months  to  record  the 
same,  and  if  not  recorded  in  three  months,  the  same  shall  be  null 
and  void." 

The  prominent  question  is,  though  others  have  been  stirred 
in  the  argument,  whether  the  provisions  of  the  Act  above  recited 
are  sufficiently  met  by  a  registration  in  the  office  of  Secretary 
of  State,  alone,  when  the  parties  reside  in  the  district  where  the 
office  is  located.  The  answer  might  perhaps  be  sufficient,  the 
law  is  not  so  written,  the  terms  are  plain,  pointed  and  specific,  so 
much  so  in  fact  as  to  have  invited  special  remark  from  the  Bench 
and  Bar.  Statutes  remedial  in  their  nature  are  to  be  construed, 
it  is  urged,  with  careful  regard  to  their  design.  Protection  against 
fraud  was  the  manifest  design  of  the  repeated  legislation  on  this 
subject :  this  being  the  object,  registration  in  a  public  office  was 
long  regarded  and  relied  on  as  a  principal  means  to  secure  that 
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end,  as  the  record  was  likely  to  give  notoriety  to  the  contract  as 
well  as  reliable  information  of  its  precise  provisions  and  charac- 
ter. Subsequent  legislation  furnishes  evidence  that  the  end  was 
not  at  first  attained,  to  which  I  will  add,  the  experience  of  many 
leads  to  the  conviction,  that  the  day  for  relaxing  legislative  pre- 
caution or  judicial  vigilance  has  not  yet  arrived. .  Clear  and  ex- 
plicit notice  has  been  long  and  repeatedly  held  equivalent  to 
registration,  for  the  simple  reason,  the  end  being  reached  by 
other  means  than  is  provided  by  Act,  their  observance  might  be 
dispensed  with.  From  analogy  to  this  ruling,  it  is  said,  the  Le- 
gislature contemplated  registration  in  a  public  office  and  in  the 
district  where  the  parties  reside.  That  nothing  is  gained  by  re- 
cording in  two  offices  located  in  the  same  district :  reference  to 
the  one  selected  would  as  certainly  furnish  the  information,  as 
to  each.  The  reason  given  shews  the  fallacy  of  the  conclusion. 
Application  to  an  office  ill  Charleston  would  as  certainly  furnish 
the  information  there  placed  on  record  as  though  the  same  were 
placed  on  record  in  each  district  of  the  State.  Hence  why  change 
the  law  at  all  1  But  unfortunately,  perhaps,  for  society,  we  are 
apt  to  watch  only  when  we  apprehend  danger,  and  seldom  sus- 
pect without  a  cause.  In  the  ordinary  business  transactions  of 
men,  it  would  indicate  a  very  unusual  caution,  to  apply  daily  to 
the  public  records  for  information  respecting  liens  and  settlements, 
before  credit  is  given  or  confidence  reposed.  Hence  the  com- 
plaint formerly,  and  to  this  day,  that  sufficient  notoriety  is  not 
given  to  provide  against  fraud  from  concealment.  This  is  apt  to 
be  true,  especially  in  reference  to  these  deeds.  Their  execution 
ordinarily,  is  in  presence  of  family  or  confidential  friends,  and 
under  circumstances  that  are  little  calculated  to  make  public 
the  fact.  The  recording  in  the  office  of  Secretary  of  State,  an 
office  remote  from  the  parties  often,  and  in  which  the  common 
business  of  the  community  seldom  found  its  way,  was  found 
inadequate.  The  chances  of  notoriety,  it  was  supposed,  would 
be  increased  by  multiplying  the  channels  of  communication.  One 
office  for  general  reference  and  another  in  the  neighborhood  with 
which  the  citizen  was  familiar,  to  which  he  could  not  only  have 
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ready  access,  but  into  which  he  was  often  carried  by  other  busi- 
ness, seems  to  have  constituted  the  scheme.  If  the  Legislature 
had  added  yet  other  offices,  as  that  of  the  Ordinary,  a  gopd  rea- 
son' would  have  been  perceived  in  a  purpose  to  give  notoriety. 
The  publication  of  rules  in  several  prints,  at  different  places,  is 
better  calculated  to  extend  a  notice,  and  so  by  recording,  to  the 
extent  the  recording  may  be  repeated  in  different  offices  and  dif- 
ferent parts  of  the  State.  The  construction  contended  for  would 
involve  a  further  objection.  It  would  mislead  the  creditor.  When 
his  application  had  been  made  to  the  office  of  Register  of  Mesne 
Conveyances,  according  to  the  plain  reading  of  the  statute,  he 
would  not  likely  apprehend  judicial  construction  had  dispensed 
with  that  requirement.  This  course  of  interpretation  might 
again  lead  to  a  right  of  election  as  to  which  office,  according  to 
the  whim  of  the  party.  We  are  of  the  opinion  that  before  the 
recording  can  operate  as  a  notice,  the  terms  of  the  Act  must  be 
strictly  pursued.  To  record  in  either  office  designated  alone,  is 
not  such  a*  compliance.  The  presiding  Judge  ruled  correctly, 
therefore,  on  the  circuit.  The  objection  was  fatal  to  the  plain- 
tiff's title  in  a  contest  with  this  defendant,  an  innocent  purchaser 
for  valuable  consideration  and  without  notice.  Hence  the  non- 
suit was  properly  ordered.    The  present  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 
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Simon  Verdier  vs.  James  TroweU. 

Verdict  for  plaintiff,  in  an  action  on  the  Implied  warranty  of  the  soundness  of  a  negro, 
for  only  nominal  damages^  set  aside,  on  plaintiff's  motion,  as  plainly  againrt  evi- 
denoe,  and  new  trial  ordered. 

Before  Evans,  J.,  at  Beaufort ^  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  assumpsit  on  the  implied  warranty 
of  the  soundness  of  a  negro  man  named  Henderson.  The  bill 
of  sale,  dated  10th  of  June,  1848,  expressed  a  consideration  of 
500  dollars,  and  contained  a  warranty  of  title  but  not  of  sound- 
ness. The  negro  at  the  time  of  the  sale  was  apparently  healthy ; 
he  was  a  notorious  runaway,  and  had  just  been  taken  out  of  the 
jail  at  Walterborough  at  the  time  of  the  sale.  Within  a  day  or 
so  of  the  time  of  the  sale,  the  defendant  offered  him  to  one  San- 
ders, who  was  pleased  with  him  and  would  have  given  600  dol- 
lars, but  had  not  the  money.  Defendant  told  Sandbrs  that  he 
was  a  notorious  runaway,  and  that  if  he  would  stay  with  him 
he  would  not  take  $1000  for  him. 

"  Dr.  Fishhurne — ^Examined  the  negro  in  January,  1850 ;  he 
had  tumors  on  his  back,  several  of  which  were  discharging  mat- 
ter, and  were  the  effect  of  bums.  He  was  bodily  Unsound,  and 
his  value  impaired  one-half.  The  tumors  were  so  large  that  he 
could  not  lie  down  without  difficulty.  Recent  ulcers  of  the  kind 
may,  by  neglect,  exhibit  the  appearance  of  those  of  long  stand- 
ing, but  this  was  not  the  character  of  this  case.  When  he  saw 
him  he  had  irons  off  his  feet,  and  had  been  recently  taken  as  a 
runaway. 

"  Dr.  North — Examined  the  negro  ten  or  fifteen  days  after 
the  sale.  He  had  large  fleshy  excrescences  on  his  back ;  they 
did  not  discharge,  but  was  satisfied  they  would,  and  were  in- 
curable ;  they  were  the  effect  of  previous  burns.  He  was  de- 
cidedly unsound  at  the  time  of  the  sale,  and  his  value  is  im- 
paired 75  per  cent,  and  he  would  not  have  him  at  any  price. 

'<  Josiah  Beck — Saw  the  negro  soon  after  plaintiff  bought  him ; 
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five  hundred  dollars  was  a  full  price,  if  sound.  There  was  only 
one  tumor  as  large  as  a  hand  when  he  first  saw  him ;  this  was 
the  same  time  Dr.  North  saw  him  ;  saw  him  again  last  Sun- 
day ;  there  were  large  tumors  extending  from  Lis  shoulders  to 
his  hip,  which  were  discharging ;  saw  what  appeared  to  be  shot 
holes  healed  up  near  the  tumors. 

DEFENCE. 

"  Im  J.  Witsell — Was  overseer  for  Verdier  from  July,  1850,  to 
1st  January,  1852 ;  Henderson  was  under  his  charge  ;  in  very 
warm  weather  the  negro  complained  several  times,  and  the  wit- 
ness examined  the  lumps  on  his  back  ;  there  were  several  on 
his  back  and  about  his  neck,  which  appeared  like  large  moles ; 
the  negro  usually  wore  a  flannel  shirt,  and  these  lumps  were 
inflamed  by  the  friction  of  the  flannel  whenever  they  came  in 
contact  with  it,  those  not  touched  by  the  flannel  were  never  in- 
flamed to  his  knowledge.  Can't  say  if  they  afiected  his  health, 
which  was  generally  good.  They  did  not  lessen  his  strength, 
but  lessened  his  value  for  work  in  consequence  of  the  inflam- 
mation arising  from  the  friction  of  the  flannel.  He  did  not  lie 
up  in  bed  in  1851,  but  was  prevented  from  doing  his  daily  work. 

"  ^  jK  Thames — Was  with  Trowell  when  he  got  the  negro 
in  Charleston,  from  a  broker.  He  gave  for  him  a  negro  woman 
worth  $500  and  25  or  60  dollars.  The  negro  was  stripped  and 
examined.  There  was  a  lump  on  his  shoulder  of  the  size  of  a 
quarter  of  a  dollar.  This  was  in  1847.  The  negro  went  with 
him  afterwards  to  Charleston.  He  was  very  strong  and  active 
and  made  no  complaint.  Never  heard  of  his  being  sick  whilst 
Trowell  owned  him.  If  he  was  not  a  runaway  his  vsdue  would 
be  $800. 

*•  M.  A.  RUejf — Lives  near  Trowell ;  saw  the  negro  fre- 
quently at  work ;  he  was  a  good  hand ;  never  sick  but  once, 
and  then  of  an  aflection  of  the  bowels.  He  was  able-bodied  and 
worth  $600.  Saw  a  lump  on  the  neck  an  inch  and  thxee-quar- 
ters  of  an  inch  wide.    The  negro  said  it  was  caused  by  a  bum. 

"  T.  A.  Riley— Knew  the  negro  in  1847  and  1848.  From 
the  time  Trowell  brought  him  home  thought  him  able-bodied, 
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Strong  and  active*  He  was  cheap  at  $700  to  speculate  on.  He 
would  now  bring  $800.  Heard  of  the  lumps  from  Trowell  but 
did  not  see  them. 

"  /.  A.  Johnson — Lived  with  Trowell  in  1848.  Henderson 
was  under  his  charge.  He  ranaway  several  times.  Had  charge 
of  him  two  or  three  months.  He  never  complained,  was  healthy 
and  active.  He  was  worth  600  or  700  dollars.  Has  seen  the 
lump  on  his  neck,  shoulders  and  back.  They  did  not  alSect  his 
value.    There  were  three  lumps. 

*'  The  purchase  was  made  in  June,  1848.  The  action  was 
commenced  in  October,  1849.  There  was  no  tender  or  o£fer  to 
rescind.  The  parties  lived  one  in  Colleton  and  the  other  in 
Beaufort,  some  distance  apart,  but  how  far,  was  not  stated.  I 
charged  the  jury  on  the  law  of  the  case,  (to  which  there  was 
no  exception,)  commenting  on  the  fact  that  there  was  no  war- 
ranty of  soundness  in  the  bill  of  sale,  and  that  there  had  been 
no  offer  to  rescind,  and  left  the  jury  to  decide  on  the  following 
propositions : 

'^  1.  Was  the  price  paid  a  full  one  ?  If  so  the  law  implied  a 
warranty. 

'<  2.  Was  the  negro  unsound  at  the  time  of  the  sale  ? 

'<  If  they  found  these  facts  in  favor  of  the  plaintiff  he  was 
entitled  to  recover  as  much  as  the  value  of  the  negro  was  im- 
paired by  reason  of  the  unsoundness.  They  rendered  a  verdict 
for  the  plaintiff  for  one  dollar,  after  an  absence  of  one  or  two 
hours,'* 

The  plaintiff  appealed  and  now  moved  this  Court  for  a  new 
trial, 

1.  Because  the  jury  by  finding  for  the  plaintiff,  having  esta- 
blished the  warranty  in  the  sale  and  the  unsoundness  of  the 
negro,  was  not  at  liberty  to  give  nominal  damages  merely. 

2.  Because  the  verdict  was  otherwise  inconsistent  with  itself 
and  contrary  to  law  and  the  evidence. 

Carlos  Tracy y  for  the  motion.  The  jury  having  found  for 
the  plaintiff  were  bound  to  give  damages  to  the  extent  plaintiff 
had  suffered.    The  verdict  is  conclusive,  that  there  was  a  war- 
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ranty  and  of  the  unsoundness ;  and  it  follows,  ex  debitojusticicB, 
that  the  plaintiff  is  entitled  to  recover  to  the  amount  of  the  dam- 
ages sustained  by  him.  He  cited  Wallace  vs.  Prazier^  2  N.  & 
McC.  516 ;  Colcock  vs.  Goode  ^  Rose,  3  McC.  517  ;  State  vs. 
Bowen,  4  McC.  156  ;  2  Sp.  255  ;  English  vs.  CHery,  3  Hill,  282. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  In  this  case,  there  was  no  offer  to  rescind  the 
contract  and  the  plaintiff  can  claim  to  recover  only  for  such  de- 
terioration in  value  as  arose  from  the  unsoundness  of  the  slave. 
When  a  full  price  is  paid,  a  warranty  of  soundness  is  implied, 
and  if  the  property  be  unsound,  at  the  time  of  the  sale,  the  dif- 
ference between  the  price  paid  and  the  value  of  the  property, 
impaired  by  reason  of  the  unsoundness,  should  be  the  measure 
of  damages.  The  attention  of  the  jury  was  called  to  these  fa- 
miliar and  well-settled  principles  of  Jaw  by  the  Circuit  Judge, 
and  the  evidence  presented  a  case  to  which  they  were  directly 
applicable. 

The  unsoundness  of  the  slave,  at^the  time  of  the  sale,  was 
conclusively  established,  and  the  testimony  authorizes  the  be- 
lief that  a  full  price  was  paid.  The  estimated  price  which  the 
defendant  paid  in  the  Charleston  market  was  about  the  amount 
for  which  the  plaintiff  purchased,  and  a  verdict  in  his  favor  jus- 
tifies the  conclusion  that  the  jury  were  satisfied  on  these  two 
points.  The  only  question  left  for  their  consideration  and  de- 
cision was,  the  extent  of  depreciation  in  value,  arising  from  the 
unsoundness.    The  jury  have  estimated  this  at  one  dollar. 

A  difference  of  opinion  expressed  by  the  witnesses,  will  ne- 
cessarily allow  some  latitude  in  ascertaining,  both  the  extent  of 
the  injury,  and  the  amount  of  damages  which  should  be  given 
to  indemnify  the  purchaser. 

The  professional  opinions  of  Drs.  North  and  Fishburne  are 
entitled  to  great  consideration  in  forming  a  judgment,  as  well 
respecting  the  nature  of  the  disease,  as  the  extent  to  which  it 
might  affect  the  value  of  the  slave.  They  saw  him  at  different 
periodsi  and  were  of  opinion  that  his  value  was  impaired  from 
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50  to  75  per  cent*  Some  of  the  defendant's  witnesses  speak  of 
him  as  able-bodied,  but  all  of  them  admit  the  existence  of  the 
tumors  which,  in  the  opinion  of  Dr.  North,  are  incurable,  and 
which  the  defendant's  overseer  said  prevented  the  performance 
of  his  daily  work.  The  amount  found  for  the  plaintiff  will  not 
compensate  him  for  the  loss  which  it  was  shown  by  the  evi- 
dence he  had  sustained.  We  will  not  say  with  the  Court  in  the 
case  of  English  vs.  Clery^  (3  Hill,  279,)  that  the  finding  of 
nominal  damages  for  the  plaintiflf  is  matter  *•  of  grave  rebuke :" 
but  the  estimate  of  his  damages  is  so  plainly  against  the  evi- 
dence, that  it  is  calculated  to  create  some  surprise,  and  the  plain- 
tiff should  be  allowed  to  submit  his  case  to  another  jury. 
The  motion  for  a  new  trial  is  granted. 

O'Neall,  Frost,  Withers  and  Whitner,  JJ.,  concurred. 

Wardlaw,  J.,  absent  at  the  argument. 

Motion  granted. 
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C.  T.  Mitchell  ^  Co.  vs.  Andrew  E.  Byrne, 

Plaintiffs'  in  Charleston  at  the  request  of  H.  B.  in  Lirerpool,  purchased,  on  oommission, 
cotton  for  H.  B.  and  shipped  it  to  him,  and  for  the  cost  and  expenses  drew  on  him  at 
sixty  days  sight :  H.  B.  accepted  the  hills  hot  £uled  to  pay  them  at  maturity,  and  they 
were  protested  for  non-payment :  E.  M.  then  paid  the  bills,  supra  protest,  for  the 
honor  of  plaintiffs,  charged  them  in  acoonnt  with  the  amount,  and  remitted  them  the 
bills  by  letter,  looking  to  them,  solely,  for  indemnity : — Held,  that,  as  soon  as  the  bills 
were  mailed  to  plaintiffs,  they  became  the  owners  thereof,  with  immediate  right  of  action 
against  H.  B. ;  and  that  they  could  sustain  their  action  either  upon  the  common  count 
for  money  paid,  or  upon  counts  upon  the  bills. 

It  Lb  familiar  law,  that  if  one  sells  goods,  on  an  agreement  to  accept  payment  in  a  bill,  or 
note,  payable  at  a  future  day,  if  the  bill,  or  note,  is  not  paid  at  maturity,  he  may  sue 
for  the  price  of  the  goods :  nor  is  it  necessary  that  he  should  have  possession  of  the  bill 
or  note  at  the  oommencement  of  the  action ;  it  is  enough  if  he  produces  it  at  the  trial. 

The  holder  of  a  bill,  who  paid  it  supra  protest  for  the  honor  of  the  drawer,  may  at  once, 
and  before  payment,  surrender  it  to  the  drawer  and  transfer  him  the  title. 

It  is  not  necessary  that  plaintiff  should  have  possession  of  the  bill  at  the  time  he  com- 
mences suit  thereon ;  it  is  enough  that  he  is  the  owner. 

H.  B.  of  Liverpool  consigned  to  0.  M.  of  Charleston  a  ship  and  cargo :  the  ship  arrived  at 
Charleston,  C.  M.  entered  her  at  the  Custom  House,  and  had  discharged  the  greater 
part  of  her  cargo,  when  the  ship  and  cargo  were  attached  as  the  property  of  H.  B  :— 
Hddf  that  C.  M.,  he  being  a  creditor  of  H.  B.,  had  such  possession  of  the  ship  and  cargo 
as  gave  him  the  right  to  claim  as  creditor  in  possession  under  the  attachment  Act 

Whenerer  the  moneys,  goods,  Ao.  are  in  the  "  hands,  possession,  custody,  power,  or  con- 
trol "  of  the  garnishee,  ho  may  retain  for  his  debt 

Before  Withers,  J.,  at  Charleton  Spring  Term,  1852. 


The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  an  issue  under  an  order  made  by  Judge  Wardlaw, 

at  a  previous  Term,  in  the  terms  following : 

"  *  A.  E.  Byrne  &  Co.  1  Attachment : 

vs.  >      In  this  case,  a  copy  writ  of  attach- 

H.  G.  Booth.  )  ment  having  been  served  on  0.  T. 

Mitchell  &  Co.,  as  garnishees,  and  the  said  C.  T.  Mitchell  & 
Co.  claiming  the  property  attached  as  creditors  in  possession, 
and  the  said  plaintiffs  having  filed  their  suggestion  denying  the 
same :  It  is  ordered,  on  motion  of  J.  M.  Walker,  plaintiffs'  attor- 
ney, that  an  issue  be  made  up  to  try  the  question,  whether  the 
said  C.  T.  Mitchell  &  Company  were  creditors  in  possession  of 
the  ship  Mollis  and  other  funds,  the  property  of  the  said  H.  G. 


172  APPEALS  AT  LAW. 

Mitchell  vs.  Byrne. 

Booth,  on  the  5th  of  December,  1850 ;  or  were  entitled,  on  that 
day,  to  have  their  claim  first  allowed  by  virtue  of  any  right  or 
lien  under  the  attachment  law — in  which  issue  the  said  C.  T. 
Mitchell  &  Co.  shall  be  plaintiffs,  and  the  said  A.  E.  Byrne  de- 
fendant.' 

'*  The  ship  ^olus  had  come  consigned  to  the  plaintiffs  by 
Henry  Gore  Booth,  and  arrived  at  the  port  of  Charleston  about 
the  25th  November,  1850,  with  salt.  The  plaintiffs  entered  the 
vessel  at  the  Custom  House,  and  on  the  27th  or  28th  November, 
1850,  began  to  land  the  salt.  The  greater  part  had  been  dis- 
charged on  the  5th  December  following,  on  which  day  an  at- 
tachment was  levied  by  the  sheriff  on  ship  and  cargo,  at  the  in- 
stance of  Andrew  E.  Byrne  &  Company,  who  (it  appeared)  was 
Andrew  E.  Byrne,  trading  under  that  style.  An  oflBcer  of  the 
sheriff  was  put  on  board,  and  that  species  of  custody  proving 
expensive  and  inconvenient,  it  was  agreed  on  the  9th  Decem- 
ber, in  writing,  between  the  attorney  of  Byrne  and  the  plaintiffs, 
that  the  latter  should  '  undertake  the  charge  of  ^olus  and  cargo 
without  prejudice  to  the  attachment.'  On'  that  day  the  plain- 
tiffs, Mitchell  &  Co.,  had  made  a  return  as  garnishees  under  the 
writ  of  attachment,  and  had  therein  claimed  as  creditors  in  pos- 
session. 

''  A  clerk  of  the  plaintiffs  testified  that  there  had  been  dealings 
between  Booth  and  them  before,  of  a  character  similar  to  that 
now  in  question :  the  general  character  of  the  business  was,  that 
Booth  consigned  a  ship  to  them,  with  inward  cargo ;  they  sold  the 
cargo,  and  usually  bought  cotton  for  him  on  commission,  and 
shipped  it  to  him.  He  said  they  took  possession  of  the  ^olus 
when  she  arrived,  (meaning,  no  doubt,  that  sort  cff  possession  * 
which  a  consignee  of  a  vessel  from  a  foreign  port  usually  does.) 
He  mentioned  one  ship,  meaning,  I  think,  the  Lady  Sayle,  that 
had  previously  come  from  Booth  to  Mitchell  &  Co. ;  and  I  do 
not  know  whether,  in  fact,  any  other  had  preceded  the  ^olus. 
Before  the  arrival  of  this  last  vessel,  it  was  in  evidence  that 
Booth  had  directed  the  plaintiffs  to  purchase  for  him  3,000  bales 
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of  cotton.    They  were  advised  by  him,  by  letter  of  7th  March, 
1850,  as  follows : 

" '  Relative  to  the  money  transactions  for  what  cotton  you  may 
send  home  to  me,  you  will  either  draw  on  me,  as  formerly,  or  on 
Byrne,  but  I  should  prefer  on  myself.  But  you  will  please  do* 
micile  them  at  No.  4  Runford  Place,  Liverpool,  A.  E.  Byrne  6c 
Co.'s  office.' 

"  There  was  some  sort  of  connexion  and  understanding  be- 
tween Booth  and  Byrne  in  relation  to  this  transaction,  and  the 
plaintiffs  offered  certain  letters  from  Byrne,  addressed  to  them, 
dated  respectively  10th  August,  25th  September,  27th  Septem- 
ber, and  27th  November,  all  in  1850.  My  memoranda  may  not 
exhibit  them  to  the  plaintiffs'  satisfaction ;  if  so,  let  them  be  ad- 
duced to  the  Court  of  Appeals. 

"  On  the  10th  August,  Byrne  told  the  plaintiffs,  that  Booth 
had  informed  him  that  the  Lady  Sayle  had  not  reached  Charles- 
ton. He  said  :  *  We  commend  his  order  for  3,000  bales.  You 
may  value  on  him  or  ourselves  for  the  cost.'  That  of  25th  Sep- 
tember introduced  the  captain  of  the  ^olus  to  the  plaintiffs, 
and  said,  '  Booth  will  instruct  you  about  the  ship — we  suggest 
engagement  of  cargo,  &c.' 

"  27th  Sept.  ^  -3Solus  went  to  sea  to  your  address,  &c.  You 
have  enclosed,  invoice  and  bill  of  lading  for  salt.  You  will  ap- 
ply the  proceeds  disbursing  the  ship.' 

"  27th  Nov.  '  Booth's  acceptances  for  drafts  for  506  bales  of 
cotton  were  dishonored  at  maturity,  and  were  taken  by  Moon 
for  your  honor.  Capt  TuUoch's  draft  will  go  back  ;  we  ima- 
gine you  can  easily  pay  this  by  taking  your  security  upon  the 
face  of  the  homeward  bills  of  lading  ;  and  in  like  manner  for 
any  difference  that  may  exist  between  the  proceeds  of  her  salt, 
and  her  disbursements  this  voyage.' 

'^  The  plaintiffs  had  proceeded  to  execute  the  order  for  the 
purchase  of  3000  bales  of  cotton,  and  completed  it  by  the  pur- 
chase of  506  bales  on  the  29th  August,  1850,  and  had  invoiced 
that  parcel  to  New-York  Sept.  3, 1850,  to  be  thence  transhipped 
to  Booth,  in  the  usual  course.  For  this  parcel  of  506  bales  there 
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had  been  paid  by  the  plaintiffs  here  $21,711 78,  besides  charges 
of  $803  14,  including  commissions,  insurance,  and  shipping  ex- 
penses. 

"  For  this  aggregate  bills  had  been  drawn  on  Booth,  at  60 
days  sight,  and  accepted,  as  follows : 

1.  4th  Sept.  1850,  for  £3,000,  accepted  23d  Sept.,  due  25th  Nov. 

2.  7th     "        "      "      1,000,  "     23d     "      "   25th    « 

3.  7th     "        "      "         630 10s.    "     23d     "  •    «   25th     " 

'*  4,  Robt.  TuUoch,  Capt.  of  Lady  Sayle,  had  drawn  on  Booth 
in  favor  of  plaintiffs  for  £191  Is.  on  the  23d  August,  1850,  at  60 
days  sight,  accepted  by  him,  30th  Sept.,  1850,  in  which  he  was 
directed,  '  charge  same  to  Lady  Sayle  for  disbursement  on  her 
account.' 

"  These  four  bills  were  protested  for  non-payment,  and  were 
paid  in  Liverpool  by  Edwd.  Moon,  for  the  honor  of  these  plain- 
tiffs ;  that  for  £630  10s.  on  27th  November,  1850 ;  that  for 
£1,000  on  the  28th  November,  1850,  on  the  same  day  also  that 
for  £3,000;  and  that  for  £191  Is.  on  the  4th  December,  1850. 
Mr.  Moon  said,  by  deposition,  that  the  plaintiffs  were  charged 
at  the  several  dates  of  payment,  and  that  he  remitted  the  three 
first  drafts  above  by  letter  to  the  plaintiffs,  on  the  29th  Novem- 
ber, 1850 ;  and  the  fourth  draft,  by  Tulloch,  by  letter  of  6th 
December,  1850,  whereby  he  informed  the  plaintiffs  of  his  pay- 
ment for  their  honor,  and  claimed  reimbursement  by  remittance. 
He  apprised  them  that  Booth  was  probably  an  utterly  ruined 
man,  and  asked  the  return  of  the  three  larger  drafts,  in  order  to 
pursue  Booth.  He  said  he  never  before  had  any  account  with 
plaintiffs,  but  charged  them  with  his  payments,  and  looked  sole- 
ly to  them  for  indemnity ;  that  he  had  been  repaid  by  them, 
and  never  met  with  a  prompter  return.  It  appeared,  that  the 
plaintiffs  had  paid  9J  per  cent,  exchange  to  reimburse  Moore. 
The  outlay  for  the  606  bales  of  cotton,  expenses,  damages,  and 
re-exchange,  constituted  the  plaintiffs'  demand. 

"  It  appeared  for  defendant,  that  the  sheriff  levied  his  attach- 
ment on  the  iEolus  at  a  wharf  in  Charleston,  upon  the  5th  De- 
cember, 1860,  serving  copies  on  plaintiffs,  and  on  the  captain  of 
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the  vessel ;  that  a  deputy  retained  possession  several  days,  un- 
til released  as  before  stated ;  that  the  deputy  heard  no  objection 
to  his  right  to  hold  her ;  that  the  captain  was  on  board,  and  a 
discharge  of  cargo  was  going  on ;  some  question  was  made  of 
the  plaintiffs'  right  to  unload  the  vessel ;  that  the  sheriff  took 
possession  again  when  she  was  ordered  to  be  sold  by  Judge 
Frost,  and  received  the  proceeds. 

"  Upon  the  case  thus  set  forth,  arose  the  questions  fully  and 
learnedly  debated,  to  wit : 

"  1.  Were  C.  T.  Mitchell  &  Co.,  facttns^  having,  as  such,  the 
right  of  lien  pertaining,  by  the  law  commercial,  to  such  persons  ? 

"  2.  If  so,  was  a  specific  lien^on  the  ^olus  necessary  to  sup- 
port a  lien  for  a  general  balance,  owing  by  her  owner ;  and  had 
the  plaintiffs  any  such  specific  lien  ? 

"  3.  Had  the  plaintiffs,  being  consignees  of  the  vessel,  a  pos- 
session such  as  is  the  indispensable  basis  of  any  lien,  by  the 
law  commercial  ? 

"  4.  Had  they  such  possession  as,  under  our  attachment  law, 
enabled  them  to  maintain  a  prior  right  to  vessel  and  cargo,  as 
creditors  in  possession  ? 

"  6.  Was  their  demand  in  such  condition — the  protested  bills 
drawn  on  Booth  not  having  reached  them  on  the  day  of  levying 
the  attjichment,  5th  Dec.  1850 — as  made  them  creditors  in  pos- 
session under  the  attachment  law,  or  the  law  commercial  ? 

"  1.  I  thought,  and  held,  that  plaintiffs  were  that  species  of 
factors  called  by  Judge  Story,  '  Commission  Merchants,'  or  'Con- 
signees.' (Sec.  33 — Agency.)  That  though  a  factor  was  for- 
merly defined  to  be  an  agent  to  sell^  on  commission  or  other 
compensation,  that  at  this  day  it  was  not  doubtful  that  he  might 
also  have  that  character  in  buying — for  a  principal. 

"  2,  Though  I  observed,  that  the  citations  of  law  on  behalf  of 
defendant,  seemed  to  warrant  the  idea,  that  a  lien  for  a  general 
balance  appeared  to  vest  on  a  specific  lien  for  work,  labor, 
or  expenditure,  for  or  on  account  of  the  particular  property,  as  in 
this  case  the  iBolus,  yet  I  was  not  clear  on  that  point,  and  it 
was  plausible  to  argue  that  the  plaintiffs  had  such  specific  lien 
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in  this  instance  :  at  least  they  appeared  to  have  rendered  ser* 
vices,  and  were  rendering  them,  in  regard  to  that  vessel  and  car- 
go, by  authority  of  the  owner,  when  the  attachment  of  defend- 
ant was  interposed ;  and  it  occurs  to  me  now,  that  if  that  obsta- 
cle had  wrongfully  interfered  with  the  right  of  specific  lien  that 
would  rightfully  have  accrued,  the  wrong  doer  should  not  there- 
by derive  advantage. 

"  With  regard  to  the  other  three  questions,  I  expressed  an 
opinion  in  behalf  of  plaintiffs,  thinking  it  reinforced  by  the  cases 
of  Schepler  vs.  Garriscan  ^  Carpioiuy  2  Bay,  224,  and  The 
Bank  vs.  Levy,  1  McM.  431. 

"The  plaintiffs  had  a  verdict  for  $23,784  50,  and  interest 
from  December  6th,  1850." 

The  defendant  appealed,  and  now  moved  this  Court  to  set 
aside  the  verdict  on  the  grounds  : 

1.  Because  his  Honor  charged  that  the  plaintiffs  could  bring  an 
action  for  the  price  of  the  cotton  shipped  to  H.  G.  Booth,  the  ab- 
sent debtor,  as  soon  as  the  bills  of  exchange  drawn  for  the  price 
were  dishonored,  and  before  they  had  taken  them  up. 

2.  Because  he  charged  that  the  plaintiffs  could  bring  an  action 
for  the  price  of  the  cotton,  on  the  5th  December,  1850,  although 
at  that  time  the  said  bills  were  in  the  hands  of  a  third  party. 

3.  Because  he  charged  that  a  liability  to  pay  those  bills  con- 
stituted a  lien  on  the  ship. 

4.  Because  he  charged  that  the  plaintiffs  had  a  right  to  pos- 
session of  the  ship,  in  the  character  of  factor,  whereas  it  is  con- 
tended that  as  to  the  ship  they  were  not  factors. 

5.  Because  while  he  charged  that  no  general  lien  on  the  ship 
can  exist  without  a  particular  lien  on  the  ship,  he  also  charged 
that  the  plaintiffs,  who  had  ho  particular  lien,  had  a  general  lien 
on  the  ship. 

6.  Because  he  ought  to  have  charged  that  the  plaintiffs,  who 
had  no  particular  lien  on  the  ship,  had  no  general  lien. 

7.  Because  he  ought  to  have  charged  that  a  general  balance 
for  factorage  account,  does  not  constitute  a  lien  on  ship. 

8.  Because      he     charged     that     the      plaintifiis,     who 
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had  no  particular  lien,  had  constructive  possession  and  qualified 
property  in  the  ship. 

9.  Because  he  charged  that  the  plaintiffs  to  whom  the  vessel 
was  consigned  by  a  mere  letter  of  address,  had  by  virtue  there- 
of a  constructive  possession  and  qualified  property  in  the  ship  : — 
Whereas  he  ought  to  have  charged  that  a  consignee  cannot 
acquire  qualified  properly  and  constructive  possession  except  by 
agreement  in  writing,  expressly  made  for  that  purpose,  and  upon 
sufficient  consideration. 

10.  Because  the  actual  possession  of  every  ship  in  a  foreign 
port,  unless  otherwise  agreed  upon  in  writing,  is  in  the  owner  of 
the  ship  and  his  agents  the  master  and  crew,  and  not  in  the 
consignee. 

11.  Because  without  actual  possession,  a  factor  has  no  lien 
for  his  general  balance. 

J,  M.  Walker^  for  the  appellant.  Byrne  being  the  first  at- 
taching creditor,  his  lien  must  prevail  unless  Mitchell  &  Co.  can 
show  a  better  and  prior  lien.  The  questions  are,  first,  can 
Mitchell  &  Co.  claim  as  creditors  in  possession,  under  the  attach- 
ment  Act  ?  and,  secondly,  can  they  claim  by  virtue  of  any  lien 
given  by  the  law  commercial  ?  Unless  Mitchell  &  Co.  were 
creditors  of  Booth  on  the  5th  of  December,  1850,  and  their  debt 
was  then  due—  that  being  the  day  on  which  the  attachment  was 
served — they  cannot  claim  as  creditors  under  the  attachment 
Act ;  Walker  ^  Bradford  vs.  Roberts^  4  Rich.  561.  Were 
they  then  creditors  of  Booth  ?  That  depends  upon  the  question, 
whether  they  had  expended  money  for  him  ?  They  had  not 
There  is  no  proof  that  they  paid  money  for  the  cotton,  and  then 
drew  bills  to  reimburse  themselves.  They  must  be  taken  to 
have  done  what  is  usual  on  such  occasions,  that  is,  they  drew 
bills  to  raise  money  to  pay  for  the  cotton.  The  money,  then, 
was  expended  by  Mitchell  &  Co.  when  they  took  up  the 
bills,  and  not  before.  Cited  Chit,  on  Con.  466 ;  Pownal  vs. 
Farrand,  13  Eng.  C.  L.  R.  230 ;  Bail,  on  Bills,  392 ;  Thomp- 
son vs.  Morgan^  3  Camp.  101 ;  Story  on  Bills,  §  113,  117,  119, 

121 ;  Mills  vs.  Starr,  2  Bail.  360 ;  Bail,  on  Bills,  339  ;  Merton  vs. 
12 
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Winningtan,  1  Esp.  R.  112 ;  Chit,  on  Bills,  342 ;  Bail,  on  Bills, 
341,  and  contended  that  they  had  no  right  of  action  on  the  bills 
when  the  attachment  was  served.  Their  right  of  action  accru- 
ed afterwards  when  they  expended  money  for  Booth.  On  the 
question  whether  they  had  a  lien  by  the  law  commercial,  he 
cited  Story  on  Agency,  §  32, 33, 34, 354,  365,  376,  362  ;  16  Mass. 
414,  490 ;  14  Pick.  322 ;  21  Pick.  399 ;  Cross  on  Lien,  29,  315, 
34  ;  3  T.  R.  118 ;  6  T.  R.  258 ;  6  Pick.  460, 120 ;  2  Des.  285  ; 
Abbott  on  Ship.  185 ;  9  East,  426 ;  1  Hill,  158  ;  14  Johns.  R.  103 ; 
2  East,  252 ;  19  Ves.  474 ;  1  Mason,  139  ;  2  lb.  324 ;  I  Mete. 
166 ;  2  East,  229  ;  Cross  on  Lien,  24, 204 ;  1  Conk.  197 ;  Abbott 
on  Ship.  121,  344 ;  Cross  on  Lien,  40  et  seq. 

Porter^  contra.  Mitchell  &  Co.  as  factors  of  Booth,  and  be- 
ing in  possession,  had  a  lien  on  the  ship  and  cargo.  To  show 
that  they  were  foreign  factors,  and  as  such  entitled  to  a  lien,  he 
cited  Story  on  Agency,  §  33, 376 ;  1  Liverm.  68 ;  Cross  on  Lien, 
246  ch.  16 ;  Kruger  vs.  Wilcox,  Amb.  252 ;  Green  vs.  Farmer, 
Bur.  2216 ;  5  B.  &  Aid.  27.  Then  as  to  the  possession.  On 
this  point  he  cited  Story  on  Agency,  §  361  ;  2^Bay,  224.  But 
Mitchell  &  Co.  were  creditors  of  Booth  and  as  such  had  the 
right  to  retain  under  the  Attachment  Act,  3  Stat.  617,  sections  1 
and  6.  Under  the  first  section  if  plaintiffs  had  a  lien  they  are  pro- 
tected in  their  rights :  under  the  sixth  section,  it  is  only  necessary 
for  them  to  show  (being  in  possession)  that  Booth  was  indebted  to 
them.  Contended  that  they  were  creditors  capable  of  suing  on 
the  5th  December,  1850.  On  the  29th  August,  1850,  the  cotton 
was  bought  and  shortly  afterwards  shipped.  It  was  paid  for  by 
Mitchell  &  Co.  who  drew  for  reimbursement.  It  is  a  mistake  to 
suppose  that  the  cotton  was  paid  for  with  the  bills.  But  this  is 
immaterial.  When  the  bills  were  dishonored  and  taken  up  by 
Moon,  he  did  not,  as  he  had  the  right,  hold  the  bills  to  secure 
himself,  but  he  charged  Mitchell  &  Co.  with  the  amount,  and 
sent  them  the  bills,  thereby  at  once  investing  them  with  the  title, 
with  right  of  action  against  the  acceptor.  Cited  1  Ch.  PI.  347 ; 
Burden  vs.  Halton^  15  Eng.  C.  L.  R.  37 ;  Hunt  vs.  Alewyn,  17 
12* 
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Eng.  Q  L.  R.  187.    He  also  cited  Kuss.  on  Factors,  214,  216 ; 
Stevenson  vs.  Blacklockj  1  M.  &  S.  536. 

MemmingeTy  in  reply.  Are  the  plaintiffs,  Mitchell  &  Co., 
entitled  to  priority  of  payment  under  the  attachment  Act  ?  To 
entitle  them  to  this  right,  two  things  must  concur ;  first,  they 
must  be  creditors,  with  right  of  action  at  the  time,  of  the  absent 
debtor ;  and,  secondly,  they  must  be  in  possession  of  the  things 
attached.  Were  Mitchell  &  Co.  creditors,  with  right  to  sue,  on 
December  5,  1850  ?  If  not,  they  cannot  claim,  under  the  6th 
sect,  of  the  Attachment  Act,  as  creditors  in  possession.  Walker 
4*  Bradford  vs.  Roberts,  4  Rich.  561.  Mitchell  &  Co.  were  the 
agents  and  factors  of  Booth  and  bound  to  follow  his  instructions. 
His  instructions  were  to  buy  cotton,  and  pay  for  it  with  bills  to  be 
drawn  on  him.  There  can  be  no  doubt  that  it  was  so  paid  for. 
The  cotton  was  not  first  bought  with  the  money  of  Mitchell  & 
Co.,  who,  then,  reimbursed  themselves  by  selling  the  bills  drawn 
on  Booth ;  but  the  money,  with  which  the  cotton  was  paid  for, 
was  raised  by  sale  of  the  bills.  Independently,  therefore,  of  the 
bills,  Mitchell  &  Co.  have  shown  no  cause  of  action  against 
Booth.  Then  as  to  their  right  of  action  on  the  bills.  When 
Moon  paid  the  bills,  he  might  have  done  so,  either  as  the  agent 
of  Mitchell  &  Co.,  or  for  their  honor.  If  he  had  paid  as  agent, 
then,  they  would  have  had  a  right  of  action  from  the  time  of 
the  payment.  But  he  paid  for  the  honor  of  Mitchell  &  Co.,  and 
became  himself  the  holder  of  the  bills — the  indorsee — and  no 
right  of  action  accrued  to  them  till  they  paid  him.  Cited  Bail, 
on  Bills,  339 ;  Biles  on  Bills,  200.  Then  as  to  the  possesjsion. 
From  the  words  of  the  attachment  Act,  it  would  seem,  that  there 
must  be  an  actual  possession — the  property  must  be  in  the  hands 
of  the  garnishee.  Commented  on  Schepler  vs.  Qarriscan  ^ 
Carpioin,  2  Bay,  224.  The  person  in  possession  of  the  ship  is 
the  master.  Story  on  Agency,  §  116.  By  the  fact  of  consign- 
ment, the  consignee  has  no  possession  of  the  ship.  He  is  con- 
signee of  the  cargo,  and  his  possession  is  of  that ;  but  of  the 
ship  the  master  remains  in  possession.  Mitchell  iS^  Co.  were 
ship's  husbands,  and  as  such  they  had  not  the  possession.  Cited 
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Abbott  on  Ship.  106, 108 ;  Story  on  Agency  §  35  ;  3  Kent,  156 ; 
25  Eng.  C.  L.  R.  1 61,  163 ;  16  Eng.  C.  L.  R.  136.  On  the  ques- 
tion, whether  Mitchell  &  Co.  had,  as  factors,  a  lien,  which  gave 
them  a  right  to  hold  as  against  the  attaching  creditor,  he  cited 
Story  on  Agency,  §  354,  361, 365 ;  Paley  on  Agency,  136 ;  Story 
on  Con.  §  513 ;  3  T.  R.  118  ;  3  Eng.  C.  L.  R.  343  ;  16  Eng.C. 
L.  R.  420 ;  Cross  on  Lien,  35. 

The  opinion  of  tlie  Court  was  delivered  by 

Frost,  J.  The  plaintiffs  claim  to  retain  the  proceeds  of  the 
sale  of  the  ship  ^olus  and  her  cargo,  as  creditors  in  possession, 
under  the  attachment  Act :  or  by  lien  for  the  general  balance 
of  their  account  against  Henry  Gore  Booth. 

The  claim  to  retain,  under  the  attachment  Act,  is  resisted  on 
two  grounds :  First,  that  the  plaintiffs  were  not  creditors  of 
Booth,  on  the  5th  December ;  because  on  that  day,  they  had  no 
actionable  debt  against  him :  And,  second,  that  the  plaintiffs 
had  not  such  possession  of  the  ship  and  cargo,  as  is  required  by 
the  attachment  Act,  to  constitute  them  creditors  in  possession. 

The  facts  which  affect  the  first  question  are,  that  before  the 
10th  August,  1850,  (the  precise  time  does  not  appear,)  Booth 
sent  to  the  plaintiffs  an  order  to  purchase,  on  his  account,  three 
thousand  bales  of  cotton :  that  the  plaintiffs  completed  the  exe- 
cution of  the  order  by  the  purchase  of  506  bales,  on  the  29th 
August ;  which  they  shipped  to  Booth  on  the  3d  September. 
On  the  4th,  7th  and  8th  of  September,  they  drew  bills  on 
Booth,  which  were  payable  the  25th  November.  These  bills 
were  accepted,  but  protested  for  non-payment ;  Booth  having, 
before  the  maturity  of  the  bills,  become  a  bankrupt.  On  the 
27th  and  28th  November,  Edward  Moon  paid  these  drafts  for 
the  honor  of  the  plaintiffs :  charged  the  plaintiffs  in  account 
with  the  amount :  and  on  the  29th  November,  by  letter,  remit- 
ted the  drafts  to  them  :  and  claimed  reimbursement  by  remit- 
tance :  which  was  promptly  done.  Moon  deposed  that  he  looked 
to  the  plaintiffs,  solely,  for  indemnity. 

The  declaration  contained  the  common  count  for  money  paid. 
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and  a  count  on  the  bills  of  exchange.  The  outlay  for  the  506 
bales  of  cotton,  expenses,  damages  and  re-exchange,  constituted 
the  plaintiffs'  demand. 

There  can  be  no  doubt  that,  on  the  6th  December,  the  plain- 
tiffs had  an  actionable  demand  on  both  counts.  There  is  no 
other  evidence  of  any  understanding  between  the  parties,  at 
what  sight  the  plaintiffs  were  to  draw  against  the  shipment, 
than  the  acceptance  by  Booth  of  the  bills  drawn  at  60  days  ; 
which  is  sufficient  proof  of  their  agreement  on  that  subject. 
The  agreement  that  the  plaintiffs  should  draw,  at  60  days,  was 
an  extension  of  credit  by  them  to  Booth  for  the  cost  of  the  cot- 
ton. It  is  familiar  law,  that  if  one  sells  goods,  on  an  agreement 
to  accept  payment  in  a  bill  or  note,  payable  at  a  future  day,  af- 
ter the  expiration  of  that  term  of  credit,  if  the  bill  or  note  is  not 
given,  or  having  been  given,  is  not  paid  at  maturity,  the  seller 
may  sue  for  the  price  of  the  goods,  in  indebitatus  assumpsit. 
Nor,  if  a  bill  or  note  was  given,  is  it  necessary  that  it  should 
be  in  the  possession  of  the  plaintiff,  at  the  time  when  the  action 
is  brought.  If  the  bill  or  note  was  transferred  and  remained  in 
the  hands  of  a  third  person,  at  the  time  of  trial,  that  would  be 
a  defence  to  the  action  :  because  the  defendant  might  be  called 
on  to  pay  it :  but  if  it  is  in  the  hands  of  the  plainti^  over-due, 
at  the  time  of  trial,  that  can  never  happen ;  Burden  vs.  Halton, 
4  Bing.  454 ;  1  Chit.  PI  347. 

The  plaintiffs  may  also  maintain  the  count  on  the  bills.  It 
cannot  be  denied  that  the  holder  of  a  bill,  paid  for  the  honor  of 
the  drawer,  holds  it  as  indorsee,  with  all  the  rights  against  the 
parties  to  the  bill  which  an  indorsement  can  confer.  But  there 
is  nothing  to  prevent  the  holder  surrendering  the  bill  to  the  par- 
ty, for  whose  honor  it  was  paid,  and  relinquishing  to  him,  all 
the  holder's  rights  in  the  instrument.  This  Mo(m  did.  After 
he  took  up  the  bills,  he  charged  the  plaintiffs  in  account  and  re- 
mitted the  drafts  to  them,  looking  to  them,  solely,  as  he  deposes, 
for  indemnity.  By  the  delivery  of  the  bills  to  the  plaintiffs,  all 
remedies  on  them,  except  by  the  plaintiffs,  were  defeated  ;  for  no 
person  could  sue  on  the  bills  who  had  not  possession  :  and  Moon 
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could  not  recover  possession  of  them,  by  an  action  of  trover 
against  the  plaintiffs :  because  he  had  agreed  to  accept  the  per- 
sonal liability  of  the  plaintiffs  for  the  payment :  and,  in  execu- 
tion of  that  agreement,  had  charged  the  plaintiffs  in  account 
with  the  amount  of  the  bills,  and  had  surrendered  the  bills  to 
them.  The  plaintiffs'  title  to  the  bills  was  complete  when  they 
were  mailed  to  their  address,  by  Moon  :  as  much  so  as  if  Moon 
had  delivered  the  bills  to  the  plaintiffs'  agent  for  their  use.  It 
is  not  necessary  that  a  bill  should  be  in  the  possession  of  the 
plaintiff  at  the  time  the  action  is  brought.  It  is  sufficient  that 
he  has  title  to  it,  at  that  time,  though  it  may  be  in  the  hands  of 
a  third  person. 

The  next  objection  to  the  plaintiffs'  recovery  is,  that  they  bad 
not  such  possession  of  the  ship  and  cargo  as  may  entitle  them 
to  retain  the  proceeds,  as  creditors  in  possession. 

By  the  sixth  section  of  the  attachment  Act,  (3  Stat.  619,)  it 
is  provided,  that  if  the  absent  debtor,  whose  money,  <fcc.  "  shall 
be  attached  in  the  hands  of  any  person,  be  indebted  to  the  per- 
son in  whose  hands,  the  moneys,"  &c,  are  attached,  such  person 
shall  be  allowed  first  to  retain  his  debt.  From  the  use  of  these 
terms,  ("  in  his  hands,")  it  is  argued  that  the  garnishee  can  re- 
tain for  his  debt  only  moneys,  &c.  which  may  be  "  in  his  hands." 

It  will  be  observed  that,  in  the  first  section,  the  sheriff  is  com- 
manded to  attach  the  moneys,  &c.,  **  in  the  hands"  of  any  per- 
son ;  and  shall  summon  the  person  '^  in  whose  hands"  the  mo- 
neys, &c.,  may  be,  to  appear  and  discover  what  money  be  has 
"  in  his  bands,  possession  or  power,"  belonging  to  the  absent 
debtor :  and  if  the  person  shall  refuse  to  discover  what  moneys, 
&c.  of  the  absent  debtor,  he  has  in  his  ^'  possession  or  power,'' 
(omitting  '^  hands,")  he  shall  be  condemned  for  default.  But  if 
the  person  shall  appear  and  claim  the  "  said  goods,"  &c.  he  shall 
be  put  to  plead  it. 

Now  the  goods  attached  "in  the  hands"  of  any  person,  and 
from  which  he  may  retain  his  debt,  must  be  the  same  goods 
which  the  sheriff  is  commanded  to  attach  ''in  the  hands"  of 
such  person.    If  the  garnishee  can  only  retain  for  his  debt  goods 
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attached  '^  in  his  hands,"  or  manual,  or  actual  possession,  the 
sheriff  can  only  attach  such  goods.  By  such  literal  construc- 
tion the  benefits  of  the  attachment  Act  must  be  greatly  abridged. 
It  is  plain,  however,  from  the  reading  of  the  statute,  that  con- 
struction cannot  be  maintained.  It  cannot  be  supposed  that  the 
garnishee  is  required  to  discovei^  moneys,  &c.,  which  are  not  at- 
tached and  demanded  for  the  satisfaction  of  the  plaintiffs'  claim. 
The  garnishee  is  required  to  discover  what  goods  of  the  absent 
debtor  he  has,  ^^  in  his  hands,  possession  or  power :"  and  if  the 
garnishee  shall  appear  and  claim  the  ''said"  moneys,  &c.,  and 
his  claim  is  denied  by  the  plaintiff,  the  garnishee  shall  be  put 
to  plead  it.  ''  The  said  moneys,"  &c.  must  mean  those  in  "  his 
possession  or  power."  An  adversary  claim  could  not  arise  be- 
tween the  garnishee  and  attaching  creditor  respecting  a  subject 
not  attached.  Whatever,  therefore,  is  attached,  may  be  retained 
by  the  garnishee,  as  creditor  in  possession. 

The  operation  of  the  Act  of  1744  is  extended  by  the  Act  of 
1844  (11  Stat.  290 ;)  which  provides  that  the  person,  in  whose 
''hands,  possession,  custody,  power,  or  control,"  any  property  of 
the  absent  debtor  may  be  attached,  shall  give  bond  to  the  sher- 
iff, conditioned,  among  other  things,  to  surrender  the  property 
"  thus  attached,"  as  required  by  law. 

It  is  apparent  then,  that  the  garnishee  may  retain  for  his  debt 
all  "  moneys,"  d&c.  which  have  been  attached  or  are  liable  to  at- 
tachment :  and  that  all  moneys  are  liable  to  attachment  which 
may  be  in  his  "  hands,  possession,  custody,  power  or  control." 

Was  the  ship  Mollis  and  cargo  so  situated  with  respect  to  the 
plaintiffs  ? 

The  facts  which  bear  on  this  question  are,  that  the  iBolus  ar- 
rived in  the  port  of  Charleston,  the  25th  November,  1850,  laden 
with  salt  and  consigned  to  the  plaintiffs  by  Booth,  of  Liverpool. 
The  plaintiffs  took  possession  of  the  vessel  when  it  arrived,  en- 
tered it  at  the  Custom  House,  and  began  to  unlade  the  salt,  the 
greater  part  of  which  was  discharged  on  the  5th  December,  when 
the  attachment  was  served.  There  had,  before,  been  dealings 
of  the  like  kind,  between  Booth  and  the  plaintiffs.    They  were 
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instructed  by  letter  (25th  August)  "  Booth  will  instruct  you  about 
the  ship:  we  suggest  engagement  of  cargo."  By  letter  of  the  27th, 
they  were  further  advised,  "  the  jEolus  went  to  sea,  to  your  ad- 
dress, <S6C. ;  you  have,  enclosed,  invoice  and  bill  of  lading  of  the 
salt    You  will  apply  the  proceeds,  disbursing  the  ship." 

On  the  question  of  possessiqa  of  the  ship  and  cargo  by  the 
plaintiffs,  the  case  may  be  rested  on  the  authority  of  Schepler 
vs.  Oarriscan  ^  Caiyioin^  2  Bay,  124.  In  that  case,  it  was 
decided,  that  the  consignee  of  a  ship  and  cargo  has  a  qualified 
property  and  constructive  possession,  the  moment  she  comes  in- 
to port:  so  that  the  sheriff  shall  not,  under  a  writ  of  attachment, 
take  the  ship  from  the  possession  of  the  consignee :  and  that  the 
consignee  has  a  lien  on  them  for  the  balance  of  his  general  ac- 
count against  the  owner. 

The  books  are  barren  of  any  information  respecting  the  inter- 
est, power,  and  possession,  which  may  be  acquired  in  a  ship  by 
its  consignment  to  an  agent,  abroad,  for  affreightment.  No  au- 
thority from  the  reports  nor  elementary  treatises,  directly  on  the 
question,  can  be  found ;  and  we  must  be  guided  by  analogies. 

Chattels,  from  their  moveable  and  transferable  character,  may 
be  the  subject  of  various  interests  and  agencies.  No  action  can 
be  maintained  respecting  a  chattel,  without  title  or  possession. 
To  protect  the  various  interests,  and  serve  the  various  agencies, 
of  which  chattels  may  be  the  subject,  the  law  creates  as  many 
and  various  qualified  possessions.  On  the  execution  of  an  or- 
der, by  a  iactor  in  Liverpool,  for  the  purchase  of  goods  for  a 
merchant  in  Columbia,  how  many  are  the  agencies  and  inter- 
ests which  intervene  between  the  sale  by  the  vendor  and  the  re- 
ceipt of  the  goods  by  the  purchaser.  The  agency  and  interest 
of  the  Liverpool  factor,  of  the  warehouseman,  of  the  owners  and 
master  of  the  ship  in  which  the  goods  are  laden,  of  the  consignee 
and  warehouseman  in  Charleston,  of  the  carrier  to  Columbia, 
and  the  right  of  the  vendor  to  stop  the  goods  in  transitu — to  all 
these  interests  and  agencies  the  law  attributes  a  possession,  com- 
mensurate with  the  interest  and  the  purposes  of  the  agency. 

A  ship,  like  any  other  chattel,  may  be  the  subject  of  an  ab- 
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solute,  constructive  and  special  property,  and  of  an  exclusive 
and  qualified  possession.  A  special  interest  and  qualified  pos- 
session is  created,  by  operation  of  law,  when  necessary  or  con- 
venient for  the  purposes  of  its  employment.  When  in  the  home 
port  and  dismantled,  a  ship  is  in  the  exclusive  possession  of  the 
owner.  When  it  is  equipped  and  provided  with  a  master 
and  crew,  the  master  acquires  a  limited  possession  which  is 
necessary  to  serve  the  purposes  of  his  agency.  When  the  ship 
sails  on  her  voyage,  his  agency  is  enlarged  and  his  possession 
is  extended.  He  then  becomes  the  general  agent  of  the  owners 
for  the  employment  of  the  ship.  In  a  foreign  port,  he  may  con- 
tract for  freight  and  repairs  and  supplies :  and  in  case  of  disas- 
ter, may  sell  the  ship.  But  this  agency,  like  every  other,  may 
be  restricted  by  the  owner;  and  the  possession^  which  attended 
the  master's  agency,  for  the  execution  of  the  power  revoked, 
may,  together  with  the  revoked  power,  be  transferred  to  another. 
If  the  ship  is  consigned  to  a  foreign  agent  for  sale,  the  consignee 
must  have  possession  for  the  purpose  of  delivery  to  the  purcha- 
ser. If  consigned  for  employment  by  charter  party,  the  consignee 
must  have  a  possession  to  transfer  to  the  charterer.  And  if  the 
ship  is  consigned  for  general  freight,  the  agency  of  the  master,  for 
that  purpose,  is  revoked  and  transferred  to  the  consignee.  The 
consignee  must  then  have  such  possession  of  the  ship  as  may  be 
necessary,  or  convenient  to  the  lading  of  the  cargo.  The  ship 
must  be  subject  to  his  order  respecting  the  time  and  place  of  lad- 
ing and  the  time  of  sailing.  A  ship,  then,  consigned  to  a  foreign 
agent,  to  be  employed  in  general  freight,  is  in  the  "  possession, 
power,  or  control,"  of  the  consignee. 

It  does  not  conflict  with  this  conclusion,  that  the  master  may 
also  retain  possession  and  authority  for  all  other  purposes,  ne- 
cessary to  the  employment  of  the  ship.  He  must  order  repairs, 
equipments  and  supplies,  engage  seamen,  and  protect  the  ship 
from  damage,  trespass  or  intrusion.  Nor  is  this  conclusion  weak- 
ened by  the  fact,  that  the  master  may  hypothecate  the  ship ; 
while  the  consignee  cannot.  The  master  cannot  hypothecate 
the  ship  without  the  consent  of  the  consignee  :  for  if  the  con- 
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signee  will  make  the  necessary  advances,  the  master  is  not  au- 
thorized to  do  it :  that  authority  being  given  to  him,  only  in  case 
the  necessary  funds  cannot  otherwise  be  procured.  The  con- 
signee has,  of  course,  no  authority  to  hypothecate  the  ship  :  for 
he  is  employed  to  obviate  the  necessity  of  any  such  resort  to 
raise  money.  Nor  does  thn  argument  avail  anything  that  the 
title  to  a  ship  can  be  transferred  only  by  bill  of  sale :  for  the 
question  does  not  concern  the  title,  but  the  possession. 

The  plaintiffs  and  Byrne  are  both  creditors  of  Booth ;  and 
the  contest  between  them  is,  which  shall  apply  the  proceeds  of 
the  ship  and  cargo,  which  have  been  sold,  in  payment  of  their 
debt.  The  sixth  section  of  the  attachment  Act,  puts  the  gar- 
nishee on  the  same  footing  with  an  attaching  creditor.  It  pro- 
vides that  if  the  absent  debtor  is  indebted  to  the  person,  in  whose 
hands  the  money,  &c.  has  been  attached,  he  shall  he  first  al- 
lowed his  debt,  "  he  forthwith  filing  his  declaration  and,  in  every 
other  respect,  proceeding  as  if  he  were  plaintiff  in  the  attach- 
ment." This  provision  confirms  the  construction  of  the  Act 
which  has  been  adopted,  that  whatever  may  be  attached  may 
be  retained  by  the  garnishee  in  payment  of  his  debt  Great  in- 
justice would  be  done  to  the  plaintiffs  and  every  consignee,  if 
any  other  construction  were  adopted.  The  consignee  cannot 
have  served  on  himself  hisDwn  writ  of  attachment,  and  niake 
himself  garnishee  to  his  action  against  the  absent  debtor.  If 
the  consignee  cannot  claim,  as  creditor  in  possession,  what  mo- 
ney, &c.,  may  be  attached  in  his  hands,  he  must,  with  respect 
to  such  money,  &c.,  be  postponed  to  all  other  creditors ;  and  the 
moneys,  goods,  &c.,  on  the  faith  of  the  possession  of  which  he 
gave  credit  to  the  absent  debtor,  would  be  wresteii  from  him  in 
favor  of  other  creditors,  who  may  have  contracted  their  debts, 
on  the  faith  of  other  moneys,  &c,,  or  incautiously,  on  the  gene- 
ral credit  of  the  absent  debtor.  It  was  to  prevent  any  such 
wrong  that  the  Act  places  the  garnishee  on  the  footing  of  an 
attaching  creditor.  The  service  of  Byrne's  writ  of  .attachment 
on  the  plaintifis  would  be  nugatory,  if  the  ship  and  cargo  were 
not  in  the  plaintiffs'  ^^  possession,  power,  or  control."  By  making 


APPEALS  AT  LAW.  187 

Charleston,  Jaaaary,  1863. 

the  plaintiJSs  garnishees,  Byrne  has  affirmed  their  possession, 
power  and  control.  The  master,  whose  possession,  it  is  con- 
tended,  excluded  the  plaintiffs,  did  not  contest  their  possession. 

The  ship  was  sold  under  an  arrangement  between  the  plain- 
tiffs and  the  attaching  creditors  of  Booth  :  and  the  proceeds  of 
the  sale  were  paid  to  the  plaintiffs.  The  attachment  Act  has 
placed  the  plaintiffs  in  the  position  of  first  attaching  creditors  on 
all  moneys,  &c.,  in  their  possession. 

There  can  be  no  doubt  that  the  salt  was  in  the  legal  posses- 
sion of  the  plaintiffs.  It  was  subject  to  their  order,  on  board  the 
ship,  as  completely  as  if  it  had  been  in  a  warehouse.  The  bill 
of  lading  gave  them  the  legal  title :  and  they  might  have  main- 
tained trover  against  any  person  who  tortiously  withheld  the 
possession. 

The  right  of  the  plaintiffs  to  retain  the  ship  and  cargo  as 
creditors  in  possession,  under  the  attachment  Act,  being  affirmed, 
it  is  unnecessary  to  express  any  opinion  respecting  their  right 
to  retain  under  a  lien  for  the  balance  of  their  account  against 
Booth. 

The  motion  is  dismissed. 

O'Neall,  Withers  and  Whitner,  JJ.,  concurred. 

Wardlaw  and  Glover,  JJ.  We  dissent,  holding  that  C. 
T.  Mitchell  &  Co.  had  no  such  possession  of  the  ship  as  enti- 
tled them  to  claim  as  creditors  in  possession. 

Motion  dismissed. 
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C  T.  Mitchell  vs.  The  Georgia  Railroad  and  Banking  Com- 

pany. 

Case  for  not  delivering  stock  alleged  to  have  been  bargained  and  sold  bj  defendant  to 
plaintiff:  Evidence  considered,  and  non-suit  on  circuit  because  the  evidence  was  insuf- 
ficient to  show  a  contract  with  defendant  for  the  sale  of  the  stock,  sustained. 

Where,  in  a  contract  for  the  sale  of  bank  stock,  no  time  is  fixed  for  the  payment,  the  tnuuk 
for  of  the  stock  and  the  payment  of  the  purchase  money  are  concurrent  acts,  to  be  done 
at  the  same  time,  and  the  purchaser  cannot  recover  damages  for  the  vendor's  refusal  to 
transfer,  alleging  the  same  to  be  a  breach  of  the  contract,  without  alleging  and  proving 
payment,  or  tender  of  payment 

Before  Withers,  J.,  at  Charleston^  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 

'^  This  action  was  on  the  case,  by  attachmerit,  and  claimed 
from  the  defendant,  as  a  corporation,  damages  for  certain  stock, 
with  arrears  of  dividends,  alleged  to  have  been  bargained  and 
sold  by  the  said  corporation,  and  not  delivered.  According  to 
the  testimony  adduced  by  the  plaintiff,  it  appeared,  that  Wm. 
Dearing  was  a  large  stockholder  in  the  corporation,  and  had 
been  its  president  prior  to  his  removal  to  Charleston.  After  that 
event,  he  had  negotiated  several  sales  of  stock  for  the  corpora- 
tion, while  John  P.  King  was  president,  under  advice  and  in- 
struction of  J.  W.  Wilde,  cashier.  That  on  the  7th  June,  1845, 
Wilde,  cashier,  dating  '  Geo.  Railroad  and  Banking  Company, 
Augusta,'  addressed  Wm.  Dearing  &  Sons,  Charleston,  as  fol- 
lows : — *  Charles  G.  McKinley  has  consented  to  sell  his  44  shares 
of  stock  at  $70  per  share,  and  appropriate  the  proceeds  to  the 
payment,  as  far  as  it  will  go,  of  the  old  debt  due  the  Bank.  1 
have  his  power  to  transfer  his  stock  to  Judge  King,  who  is  au- 
thorised to  sell  it  for  the  foregoing  purpose ;  and  the  Judge  de- 
sires me  to  say  to  you  that  you  shall  have  the  preference,  if  you 
wish  the  stock  at  $70.'  No  answer  to  this  letter  from  the  house 
of  Dearing  was  produced  ;  but  on  the  12th  June,  1846,  Wilde, 
cashier,  addressed  '  Wm.  Dearing,'  as  follows : — *  I  found  on 
calling  upon  Judge  King,  upon  receipt  of  your  favor  of  the  9th 
inst.,  that  Mr.  McKinley  had  not  furnished  him  with  the  scrip 
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for  the  44  shares  bargained  to  Mr.  Charles  T.  Mitchell,  through 
you.  He  has  written  for  it,  however,  and  as  soon  as  it  is  receiv- 
ed, the  transfer  shall  be  consummated.'  A  copy  letter,  signed 
Wm.  Bearing  &  Sons,  under  date  23d  August,  1845,  addressed 
to  J.  P.  King,  was  introduced  and  proved,  in  which  the  following 
language  occurs : — *  We  bought  from  J.  W.  Wilde,  Esq.,  Cashier, 
the  stock  of  Charles  G.  McKinley,  for  Mr.  Charles  T.  Mitchell. 
He  is  very  desirous  .  of  having  his  certificate,  and  paying  the 
money.  Judge  Wilde  promised  to  have  it  early  attended  to. 
We  do  consider  it  a  positive  sale.  Mr.  Mitchell  insists  on  the 
consummation.  That  money,  like  the  amount  from  Cobb,  is 
due  the  Georgia  Railroad  and  Banking  Company.  Please  refer 
to  J.  W.  Wilde's  letter,  dated  7th  June,  and  our  answer  on  the 
9th  inst.,  saying  that  we  would  take  it  for  Charles  T.  Mitchell, 
Esq.  Please  have  the  contract  consummated  at  as  early  a  day 
as  practicable.'  On  the  25(h  August,  1845,  Judge  King  replied : 
*  I  received  yours  of  the  23d  this  morning,  in  relation  to  the 
transfer  of  the  stock  of  Col.  Cobb.  You  overlooked  one  thing 
in  your  instructions.  Before  a  scrip  can  issue,  there  must,  of 
course,  be  a  transfer  on  the  books,  and  the  old  scrip  surrendered. 
In  this  case,  I  would  have  taken  the  responsibility  of  dispensing 
with  the  old  scrip  until  you  could  conveniently  produce  it.  But 
without  a  transfer,  of  course  nothing  can  be  done.  Your  Mr. 
Dearing  will  probably  pass  through  here  before  this  reaches  you, 
and  as  agent  can  transfer  the  stock,  and  we  can  draw  on  him 
and  send  the  scrip  at  the  same  time.'  .  .  'I  supposed  the 
contract  with  Judge  Wilde  was  cancelled  when  it  was  ascertain- 
ed there  was  difficulty  in  transferring  without  a  foreclosure  and 
public  sale.  But  I  have  written  McKinley  that  you  expect  the 
stock,  and  he  must  manage  some  way  to  perfect  the  sale.  I 
presume  the  assignees  would  give  up  the  scrip,  and  consent  to 
the  sale,  if  applied  to,  as  they  could  gain  nothing  by  refusal.' 
The  defendant  objected  to  evidence  as  to  plaintiff's  dealings  with 
Dearing  &  Sons,  on  the  ground  that  there  was  no  proof  showings 
the  agency  of  that  house  so  as  to  bind  the  defendant.  I  receiv- 
ed such  evidence,  however,  thinking  that  question  would  have 
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to  go  to  the  jury.  It  was  in  evidence  that  Dearing  &  Sons  were 
in  frequent  correspondence  with  some  one  or  more  officers  repre- 
senting the  corporation,  and  enquiries  were  made  of  Dearing  & 
Sons  about  exchange,  &c. ;  that  Mitchell  frequently  applied  to 
Dearing  for  a  confirmation  of  the  sale  of  the  stock  in  question ; 
that  he  lent  money  to  Dearing  from  time  to  time ;  that  Dearing 
sold  stock  for  defendant  at  different  times,  which  the  witness 
supposed  belonged  to  the  corporation ;  that  Wilde,  the  cashier, 
to  whom  it  was  credited,  would  usually  draw  for  the  proceeds 
at  three  days.  The  witness  said  he  knew  of  no  authority  to 
Dearing,  except  from  Wilde,  cashier,  nor  ever  saw  any  general 
instructions  from  any  one  to  him. 

^*  It  was  further  in  evidence,  that  the  stock  of  the  defendant 
had  risen  in  value  very  considerably,  between  1845  and  the  time 
when  this  action  was  instituted ;  and  that  various  dividends  had 
been  declared  and  paid,  the  particulars  whereof  were  stated  by 
witnesses. 

"  The  plaintiff  also  placed  in  evidence  the  charter  of  the  cor- 
poration, which  was  constituted  of  various  Acts  of  the  Legisla- 
ture of  Georgia.  It  will  doubtless  be  produced  and  referred  to 
in  the  argument  on  appeal.  I  refer  at  present  to  so  much  of  it 
only  as  may  serve  to  explain  the  nature  of  the  decision  I  made, 
and  the  general  foundation  of  it. 

"  In  the  31st  section  of  the  copy  I  have,  it  is  declared,  *that 
the  bills  obligatory  and  of  credit,  notes,  and  other  contracts  what- 
soever, in  behalf  of  the  corporation,  shall  be  binding  and  obliga- 
tory on  the  said  corporation :  Provided,  the  same  be  signed  by 
the  president,  and  countersigned  by  the  cashier ;  and  the  funds 
of  the  corporation  shall,  in  no  case,  be  held  liable  for  any  con- 
tract or  engagement  whatsoever,  unless  the  same  shall  be  so 
signed  and  countersigned,  except  for  such  checks  or  bills  of  ex- 
change, &c.' 

^'  Sec.  46.  '  That  no  stockholder  of  the  Greorgia  Railroad  and 
Banking  Company,  indebted  to  the  Bank,  shall  transfer  his  or 
her  stock,  except  to  the  said  company,  until  all  debts  due  to  the 
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Bank  by  such  stockholders  shall  be  paid,  unless  by  consent  of 
the  directors,  entered  upon  the  minutes.' 

"  Sec.  60.  '  That  said  company  shall  have  a  lien  upon  the 
«tock  of  any  of  its  stockholders  for  any  debt  due  by  him,  her  or 
them,  or  for  which  he,  she  or  they  may  be  liable  to  the  company. 

"  There  is  also  an  Act  of  1843,  not  in  the  printed  pamphlet 
handed  to  me,  which  provides  that  the  company  shall  be  author- 
ized to  purchase  and  receive  their  own  stock  in  payment  of  debts. 
That  when  a  stockholder  is  in  default,  the  cashier  is  authorized 
to  make  affidavit  of  the  indebtedness,  whereupon  execution  is 
to  issue,  as  in  case  of  the  foreclosure  of  mortgages  of  personal 
property,  and  a  sale  to  be  made  by  the  sheriffs  ;  the  proceedings 
are  to  be  in  all  respects,  as  in  cases  of  foreclosure  of  such  mort- 
gages— vide  Prince's  Dig.  210. 

"  I  believe  those  proceedings  are  substantially  as  follows  : — 
The  mortgagee  is  to  make  affidavit  to  a  Judge  of  the  amount 
of  the  debt  for  which  the  mortgage  stands  as  a  security,  which 
affidavit  is  to  be  annexed  to  the  mortgage  ;  whereupon  the  Clerk 
of  the  Court  shall  issue  execution  as  upon  a  judgment,  and  the 
sheriff,  under  that  execution,  is  to  levy  upon,  and  after  adver- 
tisement, sell  the  property,  and  pay  any  surplus  over  the  sum 
due  on  the  mortgage,  with  costs,  to  the  mortgagor. 

'^  Upon  this  case,  made  for  the  plaintiff,  the  defendant  sub- 
mitted a  motion  for  non-suit,  upon  the  grounds  : 

"  1.  That  no  tender  of  the  money  had  been  proved  to  haijg 
been  made  by  Mitchell  for  the  stock,  or  by  Bearing  in  his  be- 
half; and  where  acts  are  to  be  done  at  tbe  same  time,  he  who 
sues  must  show  a  performance,  or  an  equivalent  offer  to  perform 
on  his  part. 

*'  2.  That  allowing  Bearing  to  have  been  an  agent  of  the  cor- 
poration for  some  purposes,  yet  that  no  contract  had  been  made 
by  or  through  him  with  the  corporation,  in  behalf  of  Mitchell ; 
that  Wilde  neither  acted  nor  professed  to  act  as  the  agent  of  the 
corporation,  nor  could  do  so  in  the  mode  contemplated  for  the 
sale  of  the  stock  in  question  ;  on  the  contrary,  he  undertook  to 
negotiate  a  sale  of  McKinley's  stock,  for  McKinley,  having  in 
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view,  to  be  sure,  the  convenience  of  the  Bank  in  receiving  the 
proceeds,  when  McKinley  should  ratify  the  sale;  which  he  alone, 
or  his  assignees^  could  do,  in  the  form  of  transfer  and  sale  in 
contemplation ;  that  the  corporation,  as  such,  could  sell  stocky 
or  cause  it  to  be  sold,  only  in  the  specific  mode  directed  by  Act 
of  1843,  that  is  to  say,  after  the  manner  of  foreclosing  a  mort- 
gage on  personalty ;  that  this  was  the  public,  legislative  power 
of  attorney  to  any  or  all  the  officers  of  the  corporation,  impera- 
tive, exclusive  and  strictly  limited,  known,  or  presumed  to  be, 
to  Mitchell  and  all  the  world  dealing  with  the  corporation ;  that 
the  correspondence,  put  in  evidence,  showed  that  McKinley  had 
incurred  bankruptcy,  and  could  not  transfer  his  stock ;  that 
Wilde  and  King  were  acting,  so  far  as  they  did  act,  for  him  and 
in  his  name ;  that  they  expressly  set  him  forth  as  the  owner  of 
the  stock,  and  therefore  it  could  not  bo  supposed  that  the  same 
belonged  to  the  corporation.  If,  therefore,  any  action  whatever 
could  be  maintained,  it  was  not  against  the  corporation. 

"  Although  the  motion  was  stoutly  contested  for  the  plaintiff, 
my  judgment  was  in  favor  of  the  motion,  mainly  on  the  con- 
siderations sustaining  the  second  ground.  It  appeared  to  me 
that  the  44  shares  of  McKinley's  were  plainly  not  the  property 
of  the  corporation,  nor  were  held  out  as  such  by  the  corporation, 
or  by  any  one  authorized  so  to  do  for  it ;  that  Wilde,  or  he  and 
King,  were  in  fact  and  in  law  but  negotiators  for  the  sale  of 
HcKinley's  stock,  and  that  the  corporation  could  not,  nor  could 
any  or  all  its  officers,  sell  his  stock  in  the  mode  adopted  in  this 
case,  and  this  by  the  terms  of  its  charter,  the  legal  and  restrain- 
ing guide  of  it,  its  officers,  and  any  who  dealt  with  either  in  this 
respect. 

"  It  is  proper  to  add,  that  though  I  granted  the  motion  for 
non-suit,  it  was  not  done  without  reluctance  and  misgiving." 

The  plaintiff  appealed,  and  now  moved  this  Court  to  set  aside 
the  non-suit,  on  the  grounds 

1.  Because  his  Honor  erred  in  holding  that  the  Bank  could 
not  sell  the  stock,  except  in  the  manner  prescribed  by  their  char- 
ter for  foreclosing  against  stockholders  indebted  to  them,  where* 
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as  it  is  submitted  that  the  Bank  having  a  lien  on  the  stock,  and 
having  the  consent  of  McKinley  to  sell,  could  make  sale  of  the 
same  without  the  intervention  of  any  legal  proceedings. 

2.  Because  the  Bank,  through  their  authorized  agents,  did 
make  sale  of  the  stock  to  C.  T.  Mitchell ;  and  the  proofs  in  re- 
flation thereto  should  have  been  submitted  to  the  jury. 

Porter^  McCrady^  for  the  motion.  The  mortgage,  or  lien,  of 
the  Bank  was  upon  the  stock.  That  gave  the  Bank  power  to 
sell,  in  any  way,  with  the  consent  of  the  mortgagor.  The  mort- 
gagor did  give  his  consent ;  and  the  only  question  is,  Did  the 
plaintiff  furnish  sufficient  evidence,  to  enable  him  to  get  before 
the  jury,  on  the  questions,  whether  Dearing  was  the  agent  of 
the  Bank  to  sell,  and  whether  he  did  sell  to  the  plaintiff?  Cited 
and  commented  on  Wilde  vs.  Bank,  3  Mason,  506 ;  Story  on 
Agency,  §  114  ;  Fleckner  vs.  U.  S.  Bank,  8  Wheat.  357,  360  ; 
Bank  vs.  Patterson,  7  Cranch,  299.  The  cashier  is  the  execu- 
tive officer  of  the  Bank  and  may  transfer  securities.  But  it  is 
said,  that,  under  the  provisions  of  the  charter,  the  president  must 
concur  with  the  cashier.  If  that  be  so,  then  the  evidence  shows 
that  he  did  concur.  The  letter  of  the  president  and  the  letters 
of  the  cashier  show  a  signing  and  countersigning  sufficient  to 
satisfy  the  terms  of  the  charter.  Then,  as  to  tender  of  the  pur- 
chase money.  None  was  necessary ;  Miller  vs.  HUliard  ^ 
Wade,  Chev.  151,  note.  Breithaupt  vs.  Thurmond,  3  Rich. 
221.  Where  the  action  is  case,  the  rule  is  not  the  same  as  in 
assumpsit.  But  if  proof  of  tender  be  necessary,  the  letters  fur- 
nish evidence  of  it  which  should  be  sent  to  the  jury. 

Petiffru,  contra.  The  whole  case  turns  upon  the  letter  of 
Wilde  to  Dearing  of  June  7,  1845.  The  question  is,  whether 
Wilde  acted  as  the  agent  of  the  Bank,  or  as  the  agent  of  McKin- 
ley. Cited  and  commented  on  Combers  case,  9  Co.  76  b ;  Wilks 
vs.  Back,  2  East,  142 ;  Li  verm.  105 ;  Welsh  vs.  Parish,  1  Hill, 
155 ;  Fash  vs.  Ross,  2  Hill,  294 ;  Taylor  vs.  McLean,  1  McM. 
352 ;  Robertson  vs.  Pope,  I  Rich.  501 ;  Story  on  Agency,  143. 
Wilde  did  not  bind  himself  personally.    He  was  acting  as  agent 

for  some  person ;  and  the  context  of  the  letter  shows  that  he 
13 
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was  acting  as  agent  of  McKinley.  But  he  signed'  his  name 
"  Cashier."  This  surely  cannot  change  the  sense  of  what  he 
had  written.  Wilde  was  not,  and  could  not,  hy  himself,  act  as 
agent  of  the  Bank  :  Prince  Dig.  311,358,  424;  Story  on  Agen- 
cy, §  115 ;  Dixon  vs.  Haslett,  3  Brev.  475 ;  S.  C.  2  Tread.  616. 
Then  as  to  the  payment  or  offer  to  perform.  Plaintiff  has  al- 
leged an  offer  to  perform,  hut  he  has  not  proved  it,  and  without 
such  proof  he  cannot  recover ;  Kingston  vs.  Preston^  Doug. 
691;  2  Phil.  Ev.  63,  note;  Colonel  vs.  Briggs,  Salk.  113; 
Morton  vs.  Lamh^  7  T.  R.  121 ;  MUler  vs.  Hilliard  ^  Wade, 
Chev.  151. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  A  consideration  of  the  grounds,  on  which  the 
motion  for  a  non-suit  was  made  in  the  Circuit  Court,  will  neces- 
sarily embrace  the  grounds  of  appeal. 

The  motion  was  granted  mainly  on  the  ground,  that  the  tes- 
timony to  prove  a  contract,  for  the  sale  of  stock,  with  the  plain- 
tiff by  the  defendant  through  Wilde,  King,  or  Dearing,  was  not 
sufficient  to  require  the  intervention  of  a  jury. 

On  the  plaintiff  rests  the  onus  of  proving  the  contract  which 
he  has  alleged,  and  of  showing  ''  that  he  is  in  a  condition  to 
maintain  his  action." 

Wilde's  letter,  dated  June  7, 1845,  addressed  to  William  Dear- 
ing &f  Sons,  opens  the  correspondence  respecting  the  contract, 
and  explains,  in  its  inception,  the  terms  of  their  agreement  and 
the  relations  of  the  parties.  A  plain  interpretation  of  the  lan- 
guage shows,  that  Wilde  was  the  agent  of  McKinley  and  not 
of  the  corporation.  His  authority  is  expressly  referred  to  the 
power,  by  which  McKinley  had  constituted  him  a  special  agent, 
to  transfer  the  stock  to  King,  who  controlled  the  sale. 

That  Wilde  corresponded  in  his  official  character,  or  that 
King,  the  president  of  the  corporation,  was  authorized  to  sell, 
cannot  fasten  on  the  defendant  the  liabilities  of  a  principal,  con- 
trary  to  the  explicit  language  of  the  letter. 

By  the  general  usage,  practice  and  course  of  business  of 
13* 
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Banks,  their  whole  moneyed  transactions  are  conducted  through 
the  cashier  as  an  ej^ecutive  officer :  and  it  is  argued,  that  these 
powers  are  large  enough  to  meet  this  case.  But  the  answer  is, 
that  his  agency  was  derived  from,  and  delegated  by,  McKinley ; 
and  that  there  is  no  testimony  showing  any  act  of  the  corpora- 
tion directing  a  transfer  and  sale  of  this  stock ;  nor  can  the 
adoption  or  recognition  of  the  acts  of  Wilde,  King,  or  Bearing, 
be  inferred  or  implied  from  the  official  signature  of  the  cashier, 
and  the  other  circumstances  relied  upon,  which  are  too  slight 
and  inferential  to  weigh  against  the  plain  meaning  of  the  letter. 

Although  a  consent  made  known  through  its  common  seal  is 
not  indispensable  to  bind  corporations,  and  they  may  be  bound 
in  any  mode  pointed  out  by  the  charter ;  yet  the  evidence  of 
consent  must  be  produced.  The  3lst  Sect,  of  the  Act  incorpo- 
rating the  Georgia  Railroad '&  Banking  Company  provides,  that 
contracts  shall  not  be  obligatory  on  the  corporation  unless  signed 
by  the  president  and  countersigned  by  the  cashier ;  and  it  is 
insisted,  that  the  letters  offered  in  evidence  are  a  virtual  com- 
pliance with  the  terms  of  the  charter.  This  statutory  provision 
may  be  satisfied  by  an  informal  signing.  But  the  president's 
letter,  in  no  way  can  be  considered  a  signing  within  the  pro- 
visions of  the  Act,  to  prove  a  contract  with  C.  T.  Mitchell  on 
behalf  of  the  corporation.  So  far  from  recognizing  the  contract 
with  Wilde,  he  supposed,  that  it  had  been  cancelled.  The  46th 
Sect,  of  the  Charter  prescribes  the  mode  of  transferring  stock  by 
the  debtors  of  the  Bank,  and  limits  any  authority  which  the 
cashier  possesses,  derived  from  his  powers  as  an  executive  offi- 
cer. The  charter  also  creates  a  lien  on  the  stock  of  its  debtors 
in  favor  of  the  company,  and  an  amendment  of  the  Act  of  in- 
corporation, passed  in  1843,  authorizes  a  sale  of  the  stock,  bound 
by  such  lierij  to  be  made  as  in  the  case  of  the  foreclosure  of 
mortgages  of  personal  property.  There  was  no  evidence  that 
the  sale  was  ever  made  in  the  mode  prescribed  by  this  amended 
Act,  and  that  the  stock  had  been  transferred  to^  or  vested  in  the 
corporation  by  such  sale. 

Wilde  was  a  special  agent  whose  power  was  delegated  by 
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McKinley,  and  if  there  was  any  doubt  respecting  his  character, 
it  was  the  duty  of  the  party  dealing  with  him  *^  to  ascertain  the 
nature  and  extent  of  his  authority,"  and  if  departed  from  or 
exceeded,  he  must  be  content  to  abide  the  consequences.  (Pa- 
ley  on  Agency,  by  Lloyd,  p.  199,  note.) 

In  what  relation  is  the  defendant  placed,  by  this  correspond- 
ence, with  William  Bearing  &  Sons  ?  The  argument  assumes, 
that  they  were  agents  of  the  corporation  in  negotiating  the  sale, 
and  that  the  letters,  and  the  fact  that  Wm.  Bearing  had  once 
been  the  president  of,  and  had  transacted  business  for,  the  cor- 
poration, establish  this  assumption.  These  circumstances  are 
too  slight  to  justify  such  an  inference,  especially  against  the 
language  of  the  parties.  Wilde's  letter  of  7th  of  June  does  not 
constitute  Bearing  &  Sons  stock  brokers  in  behalf  of  the  Bank 
or  of  McKinley;  but  they  are  invited  to  become  purchasers  on 
their  own  account.  A  broker  is  a  mere  negotiator  between  the 
other  parties  and  he  never  acts  in  his  own  name,  but  in  the  name 
of  those  who  employ  him :  as  a  middle  man  he  cannot  fix  the 
terms,  but  interprets  between  the  principals ;  (Story  on  Agency, 
31.)  That  a  proposition  to  purchase  should  create  a  brokerage 
would  confound  the  distinctions  between  purchaser  and  broker, 
which  are  plain  and  well  settled.  Wilde's  first  letter  is  a  pro- 
position to  sell,  his  second  excuses  the  neglect  of  transferring  the 
shares,  and  King's  letter  expressed  a  supposition,  that  the  con- 
tract  had  been  cancelled,  and  stated,  that  the  difficulty  of  per- 
fectmg  the  agreement  arose  from  the  necessity  of  proceedings  to 
foreclose  as  the  Act  prescribes. 

A  verdict  for  the  plaintiff  found  on  such  testimony  and  there- 
by establishing  the  liability  of  the  defendant  as  a  principal,  act- 
ing by  the  agency  of  Wilde,  King  and  Bearing,  would  have 
been  not  only  palpably  against,  but  without,  evidence. 

The  defendant  also  rested  his  motion  for  a  non-suit  on  the 
ground,  that  the  plaintiff  had  failed  to  prove  payment,  or  a  ten- 
der, of  the  price  of  the  stock,  either  by  himself  or  by  Bearing 
in  his  behalf  Unless  Bearing  &  Sons  acted  as  the  agents  of 
defendant  and  not  of  McKinley,  it  cannot  be  pretended  that  there 
was  the  slightest  proof  of  a  tender. 
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The  agreement  alleged  was  executory,  in  which  a  transfer  or 
tender  by  the  corporation,*or  a  payment  or  tender  of  payment 
by  C.  T.  Mitchell,  must  be  averred  and  proved  before  either  can 
recover  damages  for  a  breach — {Kingston  vs.  Preston,  Doug. 
6S9 ;  Calonel  vs.  Briggs,  Salk.  113.)  Where  no  time  is  agreed 
on  for  payment,  the  payment  and  delivery  are  concurrent  acts, 
to  be  done  at  the  same  time — (2  Kent's  Com.  390.) 

The  plaintiff  has  averred  that  he  was  ready  to  pay  and  offer- 
ed to  pay.  The  allegation  is  material  and  must  be  proved. 
{Morton  vs.  Lambj  6  T.  R.  121.)  He  cannot  impute  to  the  de- 
fendant a  non-performance  of  the  agreement,  unless  he  prove 
that  he  was  ready  to  pay  and  made  a  tender  of  the  price.  "  If 
there  be  a  tender  of  the  money,  the  money  must  in  general  be 
produced ;  and  must  be  paid  into  Court,  so  that  the  other  party 
may  take  possession  of  it  j"  {Miller  vs.  Hilliard  ^  Wade,  Che  v. 
149.) 

W.  Bearing  <fc  Sons'  letters  are  referred  to  as  evidence  of  a 
tender.  Their  language  is,  "  We  bought  of  J.  W.  Wilde,  cash- 
ier, the  stock  of  Charles  G.  McKinley  for  Charles  T.  Mitchell. 
He  is  very  desirous  of  having  his  certificate  and  paying  the 
money." 

The  desire  and  ability  of  a  vendee  to  pay  is  no  evidence  of 
an  offer  to  pay,  nor  will  these  circumstances  prove  a  tender ; 
which  requires  the  production  of  the  money,  unless  dispensed 
with,  that  it  may  be  in  the  vendor's  power  to  receive  and  take  it. 

It  was  urged,  that  the  transfer  of  the  stock  was  a  condition 
precedent  to  the  payment.  There  is  a  class  of  cases  referred  to 
by  Lord  Kenyon  in  Morton  vs.  Lamb,  depending  on  the  order 
in  which  the  several  things  are  to  be  done,  and  to  which  this 
principle  is  applicable.  The  performance  of  an  act  will,  in  all 
such  cases,  be  a  condition  precedent  to  the  payment.  The  cases 
of  Breithaupt  vs.  Thurmond,  3  Rich.  221,  and  Dubignon  vs. 
Londj  5  Rich.  251,  recognize  this  principle  in  its  application  to 
the  sale  of  real  estate.  The  agreement  alleged  by  the  plaintiff, 
comes  within  the  rule  laid  down  in  Morton  vs.  Lamb,  which 
required  performance  on  his  part,  by  the  proof  of  a  tender  of  the 
price,  and  this  the  evidence  has  not  shewn. 


198  APPEALS  AT  LAW. 


Corrie  vs.  Calder. 


It  is  important,  to  preserve  the  distinction  between  questions 
of  law  and  of  fact,  submitting  the  decision  of  each  to  the  proper 
tribunal,  and  the  practice  of  this  Court  is  not  to  withhold  from 
the  jury  the  consideration  and  decision  of  questions  of  fact.  But 
where  there  is  no  evidence,  or  no  evidence  on  which  they  may 
raise  a  fair  presumption  of  that  which  they  are  called  upon  to 
find,  it  would  be  fruitless  to  ask  the  expression  of  their  opinion, 
and  a  non-suit  should  be  ordered.  The  exercise  of  a  Judge's 
discretion,  on  such  occasions,  must  not  supersede  the  proper  func- 
tions of  the  jury,  and  will  always  depend  on  the  circumstances 
of  each  case. 

This  Court  is  satisfied  with  the  judgment  of  the  Circuit  Judge, 
and  the  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ., 
concurred. 

Motion  dismissed. 


John  F.   Corrie  vs.    William  Calder  ^  Oeo.  H.  Milnor^  co- 
partners. 

Assumpsit  against  C.  k  M.  partners :  the  partnership  had  been  dissolyed :  H.,  who  was 
insolvent,  was  called  as  a  witness  for  the  plaintiff  and  consented  to  be  sworn,  C.  object- 
ing : — Hdd^  that  M.  was  a  competent  witness  for  the  plaintiff. 

One  of  two  defendants,  consenting  to  be  sworn,  though  objected  to  by  the  other  defendant, 
is  a  competent  witness  for  the  plaintiff. 

Before  Withers,  J.,  at  Charleston^  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"This  action  was  in  assumpsit,  and  the  plaintiff  claimed  a 
balance  as  due  to  him  from  the  defendants,  as  partners  in  trade, 
for  his  services  as  clerk,  in  their  store.    The  pleas  were  the 
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general  issue,  and  the  statute  of  limitations.  I  inferred  from  the 
course  of  the  case  that  the  plaintiff  claimed  on  a  quantum  meruit. 
I  do  not  know  whether  there  was  a  count  upon  a  special  contract 

"  SamuelJ.  Carrie  testified — That  the  defendants  were  engag- 
ed as  partners  in  a  country  store,  on  Edisto  Island,  which  was  con- 
ducted under  the  style  of  *  Geo.  H.  Milnor.' — It  was  opened  in 
1841,  and  the  partnership  dissolved  about  18  months  before  this 
trial.  The  plaintiff  was  employed  as  their  clerk,  bookkeeper 
and  salesman,  from  1841,  to  the  dissolution.  In  1848,  the  wit- 
ness, being  then  in  the  service  of  Calder,  was  sent  to  the  store 
on  Edisto.  He  said  the  plaintiff  was  authorized  to  receive  the 
cash  for  sales — the  defendants  boarded  him — he  did  his  duty 
well,  as  the  witness  believed.  Had  no  other  means  but  his 
salary. 

"  George  H,  Milnor — A  co-defendant,  was  now  called  by  the 
plaintiff,  as  a  witness,  and  he  was  objected  to  by  the  other  de- 
fendant (Calder)  as  incompetent,  on  the  ground  that  he  was  a 
party  to  the  record.  The  question  of  his  competency  presented 
the  main  struggle  in  the  case.  In  the  course  of  the  case,  I  dis- 
covered that  he  was  insolvent,  (he  said  so,)  and  it  was  not  doubtful 
that  all  his  sympathies  were  with  the  plaintiff.  These  conside- 
rations no  doubt  led  the  defendant,  Calder,  stoutly  to  resist  the 
introduction  of  his  testimony.  /  held  him  competent  for  the 
plaintiff.  He  said  that  he  and  Calder  formed  a  partnership  in 
1839, — that  plaintiff  was  in  the  service  of  the  concern  in  1841, 
and  so  continued,  selling  goods  and  keeping  books,  till  1849 : 
that  he  employed  Corrie,  and  he  was  a  competent  clerk :  That 
for  the  first  year  he  allowed  him  $250,  with  boarding  and  wash- 
ing, and  he  was  worth  that  much.  In  1842,  $460  with  board, 
and  so  on  up  to  1845,  when  being  about  to  quit  he  allowed  him 
$600  per  year :  that  the  plaintiff  correctly  charged  in  the  books 
the  sums  so  allowed  him  against  the  concern,  and  he  saw  the 
entries :  he  also  charged  himself  with  what  he  bought,  and  thus 
the  account  was  kept  every  month :  that  he  (witness)  saw  the 
footing  of  each  account  was  correct,  but  he  did  not  examine  the 
items.  That  he  credited  himself  with  items  not  of  his  salary ; 
for  example,  if  he  was  entitled  to  a  smn  from  another  in  a  horse 
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trade,  he  would  charge  the  debtor  on  the  book  as  debtor  to 
himself,  and  when  the  money  was  collected  he  would  credit 
himself  with  it.  'Such  transactions  were  with  my  knowledge, 
and  I  did  not  object.  The  concern  could  lose  nothing  unless 
the  man  charged  should  prove  unable  to  pay.  Such  was  the 
habit  of  business  there.'  (I  had  difficulty  in  comprehending 
how  such  transactions  could  be  worked  into  the  partnership 
books.) 

"  The  plaintiff  sought  to  establish  by  this  witness  what  was 
due,  as  balance,  to  him  on  the  transaction  of  the  business,  and 
offered  the  books  in  evidence  for  the  use  of  the  witness  on  this 
point.  They  were  objected  to,  as  containing  only  the  written 
declarations  of  the  plaintiff  himself— although  it  was  contended, 
that  the  ratification  of  them  by  the  active  partner,  pending  the 
partnership  relation,  and  in  the  course  of  the  business,  made  them 
the  admissions  of  the  partners,  and  so  competent,  I  rejected  the 
books,  as  well  on  the  ground  urged,  as  for  the  consideration  that 
the  case  turned  on  the  quantum  meruit.  I  held  the  question  pro- 
pounded competent,  however,  to  wit,  '  what  balance  existed  in 
favor  of  the  plaintiff  on  the  1st  March,  1849.'  (By  this  the  pur- 
port of  the  2d  and  3d  grounds  of  appeal  may  be  comprehended. 
I  did,  in  fact  rule  the  books,  kept  by  plaintiff,  incompetent — 
and  if  any  testimony  was  derived  from  such  a  source — any 
which  proceeded  from  the  plaintiff  himself,  it  was  contrary  to  my 
ruling  and  understanding  of  the  facts :  at  all  events,  the  jury 
were  directed  to  make  the  case  turn  on  the  quantum  meruit. 
At  the  same  time  it  may  well  bo  supposed,  that  the  defendants 
derived  more  benefit  from  any  thing  that  leaked  out  from  the 
accounts  in  the  books  than  the  plaintiff  did — for  I  presume  thus 
only  could  the  credit  there  allowed  to  them  enure  to  their  case.) 

"  To  the  above  question,  Milnor  answered :  I  know  nothing 
of  what  was  the  balance  due,  except  as  it  appeared  on  the  books. 
The  plaintiff  applied  to  me  before  the  dissolution,  and  about  that 
time,  to  pay  him,  and  I  promised  to  pay  '  what  was  due  him.' 
(This  testimony  went  to  the  statute  of  limitations.)  At  the  con- 
clusion of  the  concern  there  was  a  large  unsettled  balance  due 
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to  the  plaintiff.  He  nevei  applied  for  a  note,  else  I  would  have 
given  him  one.  (Plaintiff  here  asked,  '  what  amount  appeared 
to  be  due  to  the  plaintiff  on  the  books,  in  March,  1848?'  Upon 
objection  for  Calder,  I  overruled  the  question,  because  it  was  in 
substance  the  introduction  of  the  books.)  Milnor  answered  thus : 
The  amount  then  acknowledged  to  be  due  was  about  $1000,  in 
the  neighborhood  of  $1000. 

"  Cross-examined. — I  derived  my  knowledge  from  the  books. 
Plaintiff  kept  them  faithfully,  but  I  do  not  think  they  gave  a  true 
account  of  affairs,  because  they  were  not  written  up,  and  did  not 
contain  certain  materials  of  a  full  and  true  account,  inasmch  as 
notes  taken  and  sent  to  Calder  were  entered,  but  collections  by 
him  were  not  returned  and  entered.  I  have  had  no  reason  to 
doubt  the  plaintiff's  entries  in  his  own  account.  The  Affairs  of 
the  concern  were  referred  to  Whaley  and  Walker.  I  sent  the 
plaintiff  to  attend  Mr.  Whaley  in  the  arbitration,  and  never  heard 
that  either  he  or  the  plaintiff  was  obliged  to  abandon  the  books. 
I  don't  remember  I  claimed  a  large  sum  of  money  from  Calder, 
on  the  faith  of  the  books,  but  in  an  answer  in  Equity  claimed 
that  Calder  received  more  than  he  had  accounted  for— -don't  re- 
member what  I  swore  to  in  my  answer,  though  I  said  to  Wha- 
ley, who  drew  it,  I  thought  a  large  sum  must  be  due  to  me,  and 
so  I  really  thought.  On  the  arbitration,  the  books  kept  by  the 
plaintiff  were  demanded  and  produced  by  me,  as  containing  a 
true  account  of  the  affairs  of  the  partnership.  I  kept  the  cash 
book,  and  the  defect  was  mainly  in  that,  for  I  received  cash  in 
town  and  neglected  to  enter  it,  and  paid  cash  to  Calder,  which 
I  neglected  also  to  enter.  I  am  insolvent ;  was  sold  out  by  the 
sheriff,  at  the  suit  of  Calder— the  result  of  the  arbitration.  So 
far  as  Corrie  kept  the  books  I  think  he  did  his  duty  faithfully : 
I  have  no  knowledge  what  he  received,  except  as  appears  on  the 
books. 

"  In  reply. — Plaintiff  is  brother-in-law  to  myself  and  Calder. 
A  large  amount  of  notes  was  sent  to  Calder,  and  statements  were 
not  rendered  by  him. 

"  Edward  Mitchell — ^said,  he  had  been  employed  by  Milnor ; 
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Corrie,  plaintiff,  was  then  there,  seemed  faithful  and  competent. 
Saw  Calder  there  once  or  twice,  at  plaintiff's  desk,  books  open 
before  them — could  not  say  whether  Calder  examined  them. 

"  A  portion  of  plaintiff's  claim  was  for  services  rendered  in 
aid  of  the  arbitration  :  as  to  this, 

'  "  Wm.  Whaleyy  Esq, — said,  I  was  joint  arbitrator  with  Walk- 
er. Defendants  made  an  agreement  to  pay  to  plaintiff  $3  per 
day  to  assist — according  to  my  docket-book  he  served  132  days 
at  $3— $396. 

"  Cross-examined, — I  mean  the  matter^  occupied  132  days. 
The  books  were  to  be  balanced,  and  the  arbitrators  then  called. 
I  considered  plaintiff  to  be  in  continual  service.  Calder's  book 
contained  debits  and  credits  of  cash  sent  from  the  Edisto  con- 
cern :  TSiere  was  no  contradiction  of  it,  and  according  to  that, 
Milnor  fell  in  debt.  I  did  not  examine  Milnor's  books  generally. 
His  cash  book  did  not  show  credits  to  him  equal  to  those  al- 
lowed by  Calder's.  (An  exhibit  "  A."  filed  in  Chancery,  was 
introduced  by  the  defendant^  as  my  notes  have  it,  and  without 
objection,  showing  outstanding  debts  of  the  concern  to  $27,862 
72,  excepting  two  items.)  Cash  and  note  books  were  kept  ir- 
regularly. 

"  FOR  DEFENCE. 

"James  Mc Gibbon, — I  was  clerk  for  Calder,  in  the  arbitra- 
tion, and  handed  to  plaintiff  an  account  of  debts  due  by  the 
concern,  (being  exhibit  "A."  aforesaid,)— fa  memorandum  book 
was  produced  to  witness.]  He  continued — I  showed  the  latter 
to  the  plaintiff.  The  object  of  the  book  was  to  show  the  whole 
indebtedness  of  the  concern — to  ascertain  the  whole  in  aid  of 
the  arbitrators.  Plaintiff  saw  the  book  several  times — its  items 
were  not  taken  from  Milnor's  books.  It  contained  no  claim  by 
Corrie,  nor  did  he  object  on  that  account,  though  he  had  full 
time  to  examine,  nor  did  he  ever  intimate  to  me  that  he  was  a 
creditor. 

"  Cross-examined. — I  acknowledge  my  handwriting,  on  a 
paper,  [which  was  produced  to  witness  containing  a  statement 
of  the  affairs  of  the  concern,  taken  from  the  books  of  Milnor  & 
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Calder.  If  this  be  the  paper  referred  to  in  the  3d  ground,  I 
have  to  observe,  that  I  remember  no  objection,  nor  is  any  noted.] 
The  plaintiff  very  seldom  attended  in  the  examination  of  the 
affairs.  The  statement  now  produced  was  not  made  in  con- 
junction with  the  plaintiff,  but  he  took  a  copy  of  one  containing 
amount  appearing  to  be  due  to  him.  The  statement  was  made 
to  1848— balance  $1036. 

"  In  reply. — Books  I  abstracted  were  partly  in  the  handwrit- 
ing of  plaintiff.  Many  accounts  charged  as  due  by  concern, 
were  paid,  and  hardly  one  rendered  by  the  creditors  correspond 
with  charge  on  books.  Some  were  paid.  Plaintiff  never  men- 
tioned his  demand  prior  to  the  settlement.  Once,  long  after,  he 
did.  I  prepared  statements  for  the  arbitrators.  All  Corrie  did 
was  to  copy  mine. 

*'  Several  positions  taken  in  the  grounds  of  appeal  have  al- 
ready been  referred  to,  sufficiently  to  explain  their  purport,  I 
presume.  As  to  the  fourth,  I  apprehend  the  first  witness  intro- 
duced by  the  plaintiff  laid  the  foundation  for  an  implied  as- 
sumpsit, prima  facie,  on  a  quantum  meruit.  I  need  not  express 
an  opinion  as  to  any  benefit  the  plaintiff  may  claim  from  the 
case  of  Pitch  4*  Hillrart/,  1  Hill,  292.  I  do  not  suppose  we 
had  before  us  the  plaintiff's  account  of  mutual  debits  and  credits. 
But  if  I  erred  in  excluding  the  books,  as  evidence  binding  on 
both  defendants,  (which  perhaps  I  did)  a  case  might  then  ap- 
pear for  this  plaintiff,  as  to  which  the  authority  cited  might  be 
stringent  in  his  behalf. 

"  I  must  be  indulged  in  a  few  observations  upon  the  leading 
question,  to  wit,  the  competency  of  Milnor. 

"  I  am  quite  aware  that  thid  has  been  a  vexed  question,  and 
•  it  is  common,  in  law  books,  to  specify,  under  the  head  of  '  in- 
competent witnesses,'  parties  to  the  record.  It  is  important  to 
enquire,  what  is  the  foundation  of  the  rule  ?  Is  it  anything 
else  than  the  reason  of  the  rule  of  evidence  which  teaches,  that 
a  certain,  direct,  pecuniary  interest  in  the  event  of  the  suit,  or 
the  record  as  matter  of  evidence  for  the  witness  called,  shall 
exclude  him  as  incompetent  ?    That  is  to  say,  the  witness  has 
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such  an  interest  to  favor  the  success  of  the  party  who  calls  him. 
It  is  quite  common  to  examine  the  Ordinary  in  behalf  of  the 
plaintiff,  where  the  name  of  that  officer  is  used  in  an  action  on 
an  administrator's  bond,  for  the  use  of  distributees.  Why?  Be- 
cause he  is  a  nominal  party  merely,  and  has  no  disqualifying 
interest  Then  the  maxim  is  not  stubborn,  universal  and  un- 
yielding^ that  one  who  is  party  to  the  record  is,  ex  vi  termini^ 
an  incompetent  witness.  So  it  is  elementary  and  familiar,  that 
a  witness  may  speak  when  his  interest  is  adverse  to  the  success 
of  him  who  calls  him,  or  is  indifferent  between  the  parties. 

*^  The  doctrine  is,  *  nemo  testis  esse  debet  in  propria  causa? 
Says  Mr.  Best,  in  his  '  Principles  of  Evidence,'  pp.  192-3,  *  ac- 
cording to  the  best  authorities  this  incompetency  is  founded 
solely  on  the  interest  which  the  parties  to  the  suit  are  supposed 
to  have  in  it ;  and  consequently,  when  it  appears  they  have 
none,  or  that  which  they  ever  had  has  been  removed,  their  evi- 
dence ought  to  be  received ;  as  for  instance,  when  a -defendant 
has  suffered  judgment  by  default,  or  had  a  nolle  prosequi  en- 
tered,' (fcc.  *  Where,  therefore,  the  Court  sees  there  is  no  evi- 
dence against  some  of  the  defendants,  it  will  in  its  discretion 
direct  a  verdict  to  be  taken  for  them  at  once,  before  the  others 
are  called  on  for  their  defence  ;  and  a  like  practice  is  followed 
when  the  evidence  of  the  person,  whose  name  appears  on  the 
record  as  defendant,  is  required  by  the  plaintiffs  or  the  crown.' 
For  these  doctrines  he  cites  Taylor's  Evidence,  sees.  935-56-58; 
also  Worral  and  Jones,  20  Eng.  Com.  Law,  177 ;  Pipe  vs. 
Steele,  found  in  42  Eng.  Com.  Law,  888. 

"  The  cases  from  Com.  Law  reports  I  have  examined,  and 
think  them  aptly  cited  for  the  propositions  advanced.  I  forbear 
any  abstract  of  them  here,  for  they  can  be  referred  to.  In  each 
the  defendant  called,  had  suffered  judgment  by  default,  which 
authorizes  the  remark,  I  think,  that  if  he  were  competent,  a 
fnulto  fortiori  Milnor  was,  for  his  evidence  went  to  procure  a 
judgment  against  him,  that  might  otherwise  never  be  obtained. 
Each  case  was  deliberately  argued  and  adjudged,  reasoned  on 
principle,  the  last  confirming  the  first,  and  both  overruling  what- 
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ever  to  the  contrary  had  preceded  them.  Meggett  vs.  Finney 
and  Jones^  4  Strob.  220,  contains  much  that,  though  collateral, 
may  be  auxiliary  to  the  general  reasoning  pertaining  to  the 
question,  on  either  side." 

The  defendant,  Calder,  appealed,  and  now  moved  for  a  new 
trial  on  the  grounds 

1.  That  the  defendant,  G.  H.  Milnor,  being  a  party  to  the  re- 
cord, ought  not  to  have  been  admitted  to  testify  without  the  con- 
sent of  his  co-defendant. 

2.  That  the  testimony  of  G.  H.  Milnor,  as  to  the  amount  due 
the  plaintiff,  was  derived  wholly  from  the  books  kept  by  the 
plaintiff,  and  ought  to  have  been  excluded. 

3.  That  having  rejected  the  original  books  as  evidence,  a  copy 
of  a  part  of  them  ought  not  to  have  been  admitted  to  prove  the 
amount  due  in  1848. 

4.  That  the  testimony  of  Milnor,  to  take  the  case  out  of  the 
statute  of  limitations,  was  admitted  before  the  existence  of  any 
debt  was  established  by  others  than  himself. 

5.  That  his  Honor  ought  to  have  granted  the  motion  to  strike 
out  the  testimony  of  Milnor,  (as  he  was  an  incompetent  witness,) 
which  was  made  at  the  termination  of  the  evidence. 

J.  M.  Walker^  for  the  appellant. 

Porter,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  This  case  will  be  decided  upon  the  first  ground 
alone,  for  all  the  others,  except  that  relating  to  the  books,  depend 
upon  it ;  and  that,  in  reference  to  the  admissibility  of  the  books, 
can  not  affect  the  case,  inasmuch  as  the  Judge  tells  us^  he  ex- 
cluded them. 
« 

I  think,  the  defendant  Milnor,  called  by  the  plaintiff  and  con- 
senting to  be  sworn,  was  a  competent  witness  for  the  plaintiff. 

It  is  very  true,  that  in  many  of  the  elementary  works,  it  is 
laid  down,  that  he  cannot  be  a  witness.  For  example,  in  Gil- 
bert on  Evidence,  243,  it  is  said,  "  from  this  rule"  concerning 
interest  "  a  corollary  may  be  deduced,  that  the  plaintiff  or  de- 
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fendant  cannot  be  a  witness  in  his  own  cause :  for  these  are  the 
persons  that  have  a  most  immediate  interest :  and  it  is  not  to  be 
presumed  that  a  man,  who  complains  without  a  cause,  or  de- 
fends without  justice,  should  have  honesty  enough  to  confess  it." 

The  very  reasons  which  are  thus  assigned  for  the  exclusion 
being  removed,  shew  that  ralione  cessante  cessat  ipsa  lex.  The 
witness,  offered  in  this  case,  is  to  swear  against  his  own  interest, 
and  he  comes  forward  voluntarily  to  admit  that  his  defence  is 
without  justice. 

In  1  Greenleaf  Ev.  §  354,  the  learned  author  says,  the  better 
opinion  is  against  the  admissibility  of  one  of  several  plaintiffs  or 
defendants  as  a  witness.  Notwithstanding  my  great  respect  for 
the  opinions  of  this  eminent  jurist,  I  am  constrained  to  hold 
differently. 

Phillips  on  Evidence,  p.  69,  sec.  2,  puts  the  exclusion  on  the 
grounds  of  either  having  "  a  certain  benefit  or  loss,  or  from  be- 
ing liable  to  costs."  Here  the  party  offered  to  be  sworn  is  by 
his  own  testimony  to  have  no  benefit,  he  is  to  charge  himself 
with  both  debt  and  costs.  The  reasons  of  the  exclusion  here 
given  are  all  taken  away :  and  hence  the  witness  not  being  with- 
in the  reason  of  the  rule  may  be  examined. 

The  note  129,  at  page  142  of  2  Phillips  on  Evid.  by  Cowen 
and  Hill,  fully  sustains  the  proposition,  but  in  the  opinion  of  the 
annotators,  the  plaintiff  might  be  sworn  under  the  qualification 
stated  in  the  outset  of  this  opinion. 

Norden  vs.  Williamson,  1  Taun.  378,  is  a  direct  authority  on 
this  point.  C.  J.  Mansfield  there  said,  "  I  know  no  reason,  why 
if  the  defendant  is  willing  to  admit  him,  and  the  plaintiff  is  will- 
ing to  give  evidence  against  himself,  he  should  not  be  suffered 
to  do  so,"  and  accordingly  he  was  admitted. 

It  may,  however,  be  tested  in  another  way.    The  defendant' 
Milnor  is  called  here,  to  prove  acts  and  declarations  of  himself, 
while  a  partner.    There  can  be  no  doubt,  that  such  acts  and 
declarations,  if  proved  by  another,  would  charge  the  firm.    If 
the  defendant's  admissions  made  during  the  continuance  of  the 
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finn  are  evidence,  I  confess  I  do  not  see  why  he  may  not  give 
to  them  the  higher  sanction  of  his  own  oath. 

It  has  been  supposed,  that  there  is  a  rule  of  policy,  which  would 
exclude  such  a  witness.  I  am  not  aware  of  it.  The  policy  of 
Courts  of  Justice  is  to  ascertain  truth,  and  mete  out  the  results 
of  justice,  as  sanctioned  by  law.  The  admission  of  the  party  un- 
der the  qualification  already  stated,  is  within  such  policy.  But 
our  Courts  have  not  felt  themselves  fettered  by  any  such  rule  of 
policy,  as  is  supposed  by  the  defendant  Calder. 

In  Price,  Ordinary,  (it  should  be  Rice,  Ordinary)  vs.  Gregory, 
(4  McC.  261)  the  plaintiflf  (who  was  nominal — the  real  plaintiff 
having  on  the  record  acknowledged  himself  to  be  liable  for  costs) 
was  admitted  as  a  witness  to  prove  the  factum  of  a  bond  executed 
to  himself. 

In  Kendrick  vs.  Campbell  and  Clark,  1  Bail.  522,  one  of  the 
defendants  was  admitted  by  the  consent  of  all  concerned  and 
sworn  as  a  witness. 

I  am  hence  satisfied  that  the  Judge  below  did  not  err  in  ad- 
mitting the  defendant  Geo.  H.  Milnor,  to  testify.  The  motion 
is  dismissed. 

Wardlaw,  Frost,  Withers,  Whitner  and  Glover,  J  J., 
concurred. 

Motion  dismissed. 
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Hays  Bowdre^  assignee  of  E,  B,  Glascock  vs.  Wade  Hampton, 

Judgment  rum  obstante  veredicto  can  be  rendered  only  for  plaintifF. 
Where,  afler  all  that  is  consistent  with  the  allegations  really  made  has  been  snppUed  by 
intendment,  there  still  appears  on  the  record  a  defect  in  substance,  judgment  most  bo 
arrested  even  after  verdict,  notwithstanding  that  an  earlier  condemnation  of  the  defect 
might  have  been  obtained  by  demurrer. 

Upon  motion  in  arrest  of  judgment  a  repleader  will  be  awarded  where  verdict  has  been 
rendered  upon  an  immaterial  issue — semble. 

Action  of  covenant  to  recover  rent  upon  an  indenture  of  lease :  plea,  the  statute  of  limi- 
tations :  replication,  an  acknowledgment  of  payment  within  time :  rejoinder  traversing 
all  acknowledgments,  and  issue  found  for  the  plaintiff:  the  replication  heldnothBd: 

In  an  action  of  covenant,  an  acknowledgment  in  answer  to  a  plea  of  the  statute  of  limi- 
tations, operates  not  as  a  parol  promise,  nor  as  a  covenant,  nor  as  evidence  of  either, 
but  keeps  the  covenant  alive  and  shows  that  it  does  not  fall  within  the  reason  and  mean- 
ing of  the  statute :  and  this  it  does,  not  by  ratifying  the  covenant,  but  by  making  a 
waiver  of  the  defendant's  privilege  to  claim  the  benefit  of  the  statute  for  time  ante- 
cedent 

A  verdict  upon  a  question  of  fact  ultimately  to  be  decided,  being  controlled  by  the  view 
taken  of  an  implication  of  law  from  circumstances  involved,  set  aside  for  misdirection. 

As  to  effect  of  admissions  made  by  one  party  upon  other  persons  liable  for  the  same  debt, 
the  distinction  is  between  contractors  bound  by  contracts  joint,  or  joint  and  severed,  on 
the  one  hand,  and  those  bound  by  contracts  merely  several  on  the  other.  As  to  the  for-  ' 
mer,  the  admissions  of  one  contractor  bind  the  others  if  made  whilst  the  contract  sub- 
sists in  force  unbarred  by  the  statute  of  limitations :  as  to  the  latter,  one  is  not  affected 
by  the  admission  of  another  made  without  his  authority :  amongst  the  latter  are  prin- 
cipal and  surety,  where  the  surety  contracts  separately  with  the  creditor,  and  the  prin* 
oipal  either  is  not  liable  to  the  creditor  at  all,  or  if  liable  is  so  by  a  separate  contract. 
If  there  be  no  joint  contract  with  the  creditor,  it  is  inunaterial  that  it  is  known  to  him, 
or  even  that  it  appears  on  the  face  of  a  writing  delivered  to  him,  thht  the  person  con- 
tracting separately  to  pay  him  is  contracting  for  the  benefit  of  another  who  is  reaUy 
expected  to  make  the  payment 

Partial  payment  is  strong  evidence  of  an  admission  of  liability  to  pay  the  remainder  of 
the  debt,  against  the  person  who  makes  the  payment  and  those  then  jointly  liable  with 
him,  but  not  against  another  who  is  by  separate  contract  liable  for  the  same  debt 

IMstinction  between  agency  to  pay  and  agency  to  charge  by  admissions,  the  former  does 
not  always  include  the  latter :  a  partial  payment  does  not  necessckrily  imply  an  au- 
thority to  charge  all  who  may  derive  benefit  from  tiie  payment 

Authority  given  to  S.  to  hold  premises  demised  to  the  defendant  as  the  substitute  of  de- 
fendant and  to  pay  the  rent  out  of  his  own  means,  the  defendant  covenanting  separately 
for  the  payment :  the  statute  of  limitations  in  favor  of  the  defendant  runs  from  the 
non-payment  at  the  time  stipulated,  and  the  substitute  after  the  expiration  of  the  term, 
has  not,  without  further  authority  or  ratification,  an  agency  to  charge  the  defendant  by 
admissions  inferred  from  partial  payments. 

Upon  covenants  in  an  indenture  of  lease,  the  lessor  may  have  an  action  of  covenant  or 
debt  against  the  assignee  of  the  lease  at  common  law,  but  the  action  is  founded  on 
privity  of  estate  and  is  local :  it  will  not  tie,  where,  by  proof  lebntting  the  presunp- 
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tion  arieing  from  poflseasion,  it  appears  that  there  has  been  no  assignment  under  seal  of 
the  lease.    No  joint  action  lies  against  the  lessee  and  his  assignee. 

Before  Wardlaw,  J.,  at  Charleston^  May  Term,  1861. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  of  covenant  broucht  to  recover  rent,  re- 
served  by  an  indenture  of  lease. 

"  The  indenture,  dated  27th  October,  1840,  and  sealed  with 
the  seals  of  Glascock  and  Hampton,  witnessed  that  Glascock 
had  leased  to  Hampton  a  parcel  of  land,  containing  150  acres 
in  Richmond  county,  Georgia,  called  the  Hampton  Race  Course, 
Glascock  to  give  to  Hampton  possession  on  1st  November,  1840, 
and  the  lease  to  continue  for  the  term  of  three  years,  commenc- 
ing 1st  January,  1841 :  that  Hampton  had  agreed  to  pay  to 
Glascock  the  annual  rent  of  $1,750,  the  first  payment  to  be 
made  20th  November,  1841,  and  the  other  payments  on  the  same 
day  of  each  succeeding  year  during  the  lease :  further,  that  it 
was  understood  between  the  parties,  that  Samuel  W.  Shelton 
'  is  to  take  possession  of  the  said  Hampton  Race  Course  and  its 
appurtenances  as  the  agent  of  the  said  Wade  Hampton,'  that 
Hampton  should  have  the  right  of  surrendering  the  lease,  in  case 
of  Shelton's  death,  at  the  end  of  the  year  then  current ;  and 
that  the  premises  should  be  delivered  to  Hampton,  and  returned 
by  him  in  good  repair. 

^'  Glascock  made  an  assignment  of  his  interest  in  the  indent- 
ure and  rent  to  the  plaintiff,  Nov.  20,  1840.  The  action  was 
commenced  April  12,  1849. 

**  The  declaration  set  out  the  indenture  and  assignment — the 
entry  of  Hampton  and  his  possession  of  the  premises  during  the 
whole  term  specified — and  assigned  for  breach,  his  non-payment 
of  three  several  sums  of  $1750,  which  bfecame  due  for  rent. 

"  The  plea  was  under  the  statute  of  limitations,  actio  non  ac- 
crevit  within  four  years. 

"  Replication,  that,  after  the  assignment,  to  wit :  on  12th  Jan., 
1847,  the  defendant  acknowledged  the  plaintiff's  action  by  par- 
tial payment. 
14 
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'^  Rejoinder,  that  defendant  had  not  acknowleged  the  plaintiff's 
action  at  any  time  within  four  years,  and  issue  thereon. 

"The  indenture  appeared  to  be  endorsed  with  various  ac- 
knowledgments of  payment,  signed  by  the  plaintiff^  all  express- 
ed to  have  been  received  from  ^  Wade  Hampton  by  the  hands  of 
S.  W.  Shelton,'  to  wit : 
1842. 

April  20th.    In  com, $482  50 

1843. 
October  10th.    In  corn,  fodder,  and  proceeds  of 

CockrelPs  note,    -        -        -  912  25 

1846. 
January  3d.    In  negro  woman,  Daphne,  -  376  00 

1847. 
January  12th.    In  corn,  fodder,  oats,  hay,  horses, 

cattle,  ifcc,  as  per  bill,  -  1279  79 

"  The  plaintiff  having  here  stopped,  the  defendant  moved  for 
a  non-suit  upon  the  ground,  that  Hampton's  acknowledgment 
had  not  been  shown,  neither  by  Bowdre's  declarations,  nor  by 
Shelton's  acts,  if  they  appeared.  I  was  about  to  grant  the  mo- 
tion, when  the  plaintiff,  by  consent,  offered  the  deposition  of  S. 
W.  Shelton,  which  had  been  taken  under  a  conunission  sued 
out  by  defendant. 

"  Shelton  testified  that,  as  between  himself  and  Hampton,  he 
was  principal,  and  Hampton  surety :  that  he  had  applied  for  a 
lease  to  himself,  and  security  having  been  required  from  him, 
this  lease  to  Hampton  was  made  for  his  benefit — all  of  which 
was  well  known,  to  both  Glascock  and  Bowdre ;  that  he  had 
enjoyed  the  premises — Hampton  deriving  no  kind  of  benefit 
therefrom ;  that  he  had  made  the  payments,  as  endorsed  on  the 
lease,  of  his  own  means,  without  the  knowledge  of  Hampton — 
and  that  Hampton  had  never  authorized  him,  as  agent,  to  pay^ 
or  to  promise  to  pay  anything  on  the  lease. 

"Afler  argument  upon  the  question  of  agency,  I  submitted  it 
to  the  jury  to  inquire,  whether,  under  the  words  of  the  indenture 
and  the  testimony  of  Shelton,  the  authority  of  Shelton,  as  Hamp- 
14* 
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ton's  agent,  to  pay  the  rent  and  to  make  a  binding  acknowledge- 
ment of  the  covenant  to  pay  it,  was  established,  so  that  the  af- 
firmative of  the  issue  had  been  sustained  by  the  plaintiff.  If  so, 
I  directed  them  to  find  for  the  plaintiff,  the  balance  of  rent ;  and 
this  they  did. 

*'  In  the  argument  upon  the  motion  for  non-suit,  the  plaintiff 
relied  upon  the  occurrence  of  the  word  ageni  in  the  indenture, 
to  show  that  Shelton  was  authorized  to  pay  for  tiampton.  I 
held  this  to  be  insufficient,  as  Shelton  may  have  been  agent  for 
one  purpose,  and  not  for  another. 

"  In  the  final  argument,  after  the  introduction  of  Shelton's 
testimony,  both  parties  presented  their  views  as  to  the  relation 
which  subsisted  between  Hampton  and  Shelton.  I  did  not  un- 
dertake to  decide,  but  left  it  to  the  jury  to  say,  whether  Shelton 
was,  according  to  the  understanding  between  him  and  Hampton, 
to  be  mere  under-tenant  or  agent  to  occupy — Hampton  himself 
expecting  to  pay  the  rent ;  or,  whether  Shelton  was  to  be  really 
the  tenant,  himself  to  enjoy  the  premises  and  pay  for  them — 
Hampton  being  merely  surety  for  his  performance  of  the  duties 
imposed  upon  him.  I  held,  that  if  the  latter  of  these  two  sup- 
positions expressed  the  true  relation  between  Hampton  and  Shel- 
ton, then  the  payment  of  Shelton  was  the  payment  of  Hampton. 

"  The  jury  found  for  the  plaintiff,  the  balance  of  rent  due  upon 
the  indenture. 

'<  I  did  not  decide,  nor,  under  the  pleadings,  did  I  feel  myself 
called  on  to  decide,  that  the  replication  to  the  plea  was,  in  law, 
sufficient" 

The  defendant  appealed  and  moved  for  a  new  trial,  on  the 
grounds  : 

1.  That  the  evidence  did  not  sustain  the  issue  on  the  part  of 
the  plaintiff,  nor  show  that  the  defendant  on  12th  January,  1847, 
acknowledged  himself  liable  to  the  plaintiff. 

2.  That  his  Honor  charged  the  jury  that  the  payment  by  S, 
W.  Shelton  was  a  payment  by  the  defendant,  and  bound  him, 
as  an  implied  acknowledgement  of  the  liability  of  defendant, 
and  prevented  the  operation  of  the  statute,  when  it  is  submitted, 
that  the  relation  between  the  defendant  and  8.  W.  Shelton  wa^s 
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not  such  as  to  enable  the  said  S.  W.  Shelton  to  prevent  the  stat- 
ute from  running,  in  favor  of  defendant,  by  the  effect  of  a  pay- 
ment made  by  him,  and  that  his  Honor's  charge  was,  in  this 
.respect,  erroneous. 

3.  In  arrest  of  judgment,  or  for  leave  to  enter  up  judgment 
for  defendant,  non  obstante  veredicto,  because  the  repHcation  of 
the  plaintiff  is  sufficient  to  sustain  his  action. 

Petigru,  for  appellant,  contended,  first,  that  upon  the*evidence 
the  proof  of  the  replication  had  failed ;  that  the  acknowledge- 
ments were  by  Shelton  and  not  by  Hampton ;  that  Hampton 

• 

knew  nothing  of  the  payments,  and  it  could  not  be  said,  under 
the  circumstances,  that  Shelton's  payments  were  Hampton's  ac- 
knowledgements :  Secondly,  that  in  an  action  of  covenant  a 
promise  or  acknowledgement  will  not  prevent  the  bar  of  the  stat- 
ute. By  our  ^ct  of  1712,  actions  of  covenant  as  well  as  as- 
sumpsit, must  be  brought  within  four  years.  In  actions  of  as- 
sumpsit, the  decisions  are,  that  a  promise  within  the  four  years 
continues  the  old  assumpsit,  and  furnishes  a  fresh  starting  point 
for  the  statute ;  if  made  after  the  four  years  have  expired,  it 
is  itself  a  distinct  and  substantive  assumpsit,  and  must  be  de- 
clared on  as  a  new  cause  of  action.  How  can  the  principle 
of  these  decisions  apply  to  actions  of  covenant?  It  is  easy  to 
understand  how  a  parol  promise  can  continue  a  parol  promise ; 
but  how  can  a  parol  promise  continue  and  bring  down  to  its 
date  a  covenant,  which  is  under  seal?  If  the  promise  is  made 
after  the  four  years  have  run  out,  it  is  clearly  insufficient :  it  may 
be  good  as  a  cause  of  action  in  assumpsit,  but  not  in  covenant 
The  acknowledgement  is  evidence  of  a  new  promise  ;  Bui.  N. 
P.  148 :  it  is  not  evidence  of  a  new  covenant.  In  trespass  would 
an  acknowledgement  prevent  the  bar  of  the  statute?  Cited 
Whitcomb  vs.  Whiting,  Doug.  652 ;  Meggett  vs.  Finney  S^ 
Jones,  4  Strob.  220.  These  decisions  apply  only  in  cases  of 
joint  contract — where  the  party  making  the  promise  may  be  in- 
cluded in  the  same  suit.  Patton  vs.  Magrath,  Rice,  162 ;  WaUc- 
et^s  case,  4  Rep.  24 ;  Bac.  Abr.  Debt  D ;  2  Went.  PI.  4,  16. 
Take  the  case  of  drawer  and  indorser :  though  each  is  liable  for 
the  whole  debt,  yet  tbey  cannot  be  joined  in  the  same  action, 
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and  the  promise  of  one  will  not  prevent  the  bar  of  the  statute  as 
against  the  other.  Or  take  the  case  of  a  guaranty : — can  the  prin- 
cipal debtor  bind  the  guarantor  and  continue  the  debt  as  against 
him  by  a  promise  to  pay  ? 

Moise^  Memtninger,  contra,  cited  on  the  first  ground  Gihson 
vs.  Peebles,  2  McC.  418 ;  Ouignard  vs.  Parr,  4  Rich.  184.  On 
the  second  ground  they  cited  Dud.  1 18,  365 ;  4  Strob.  63 ;  2 
Hill,  416,  628;  1  Bail.  172;  f  Smith's  Lead.  Cases,  439;  4 
Strob.  220 ;  2  Rich,  351 ;  2  Bay,  481 ;  Cheves,  249 ;  12  Wend. 
105  ;  2  Bay,  532 ;  1  McC.  541.  Where  the  promise  is  made 
within  the  four  years  the  party  is  held  to  have  waived  the  stat- 
ute up  to  that  time ;  and  he  may  waive  it  as  well  in  covenant 
as  in  assumpsit.  Contended  (1)  that  Shelton  in  making  the  pay- 
ments acted  as  the  agent  of  Hampton  ;  and  (2)  that  if  the  pay- 
ments were  made  by  Shelton  as  the  principal  debtor,  Hampton 
as  his  surety  was  bound.  Cited  Perham  vs.  Raynall,  9  Eng. 
C.  L.  R.  413 ;  Story  on  Agency,  §  83,  §  138  et  seq. ;  1  and  2 
Day's  Esp.  R.  511 ;  5  lb.  143 ;  4  Rich.  544.  Third  ground.— 
Plaintiff  alone,  not  defendant,  can  move  for  leave  to  enter  up 
judgment  non  obstante  veredicto.  Cited  Step.  PL  97 ;  1  N.  & 
McC.  422 ;  I  McC.  670 ;  1  Mans,  on  Dem.  (16  Law  Lib.)  108 ; 
Lawes  on  Plead.  (Story's  Ed.)  546,  7. 

Petigru,  in  reply,  contended,  that  Shelton  was  not  Hampton's 
agent ;  that  he  occupied  for  his  own  benefit ;  that  Hampton  was 
his  surety  by  a  separate  contract ;  and  as  the  contract  by  which 
Hampton  bound  himself  was  one  upon  which  no  action  lay 
against  Shelton,  his  acknowledgements  did  not  bind  Hampton. 
Cited  14  Peters,  29  ;  Doug.  455 ;  1  B.  (fc  P.  21 :  2  Bac.  Abr.  72, 
Covenant,  4.  But  if  Shelton  was  Hampton's  agent,  he  was 
agent  only  for  three  years — until  the  lease  was  out — not  after. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Judgment  non  obstante  veredicto  can  be  ren- 
dered only  for  a  plaintiff.  It  is  proper  where  the  defendant  by 
insufficient  pleading,  good  in  form  but  not  in  fact,  has  confessed 
the  plaintiff's  action,  but  not  avoided  it,  and  a  verdict  for  the 
defendant  has  f(^]owed  an  issue,  so  inconclusive  that  whichever 
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way  it  may  have  been  found,  there  would  still  have  appeared 
no  valid  defence. 

Matter,  which  would  have  been  good  cause  of  general  de- 
murrer, will  not,  after  verdict,  sustain  a  motion  in  arrest  of  judg- 
ment, where  the  defect  of  allegation  may  be  supplied  by  intend- 
ment of  that,  without  the  proof  of  which  a  verdict  could  not 
properly  have  been  rendered.  But  where,  after  all  that  is  con* 
sistent  with  the  allegations  actually  made  has  been  supplied  by 
intendment,  there  still  appears  on  the  record  a  defect  in  sub- 
stance, judgment  must  be  arrested  even  after  verdict,  notwith- 
standing that  an  earlier  condemnation  of  the  defect  might  have 
been  obtained  by  demurrer.  The  result  will  be  that  the  party 
who  ni^ght  have  recovered  judgment  and  costs  upon  demurrer, 
by  motion  in  arrest  terminates  the  suit  without  judgment  and 
of  course  without  recovery  of  costs. 

Where  upon  motion  it  appears,  that  the  verdict  has  been  ren- 
dered upon  an  immaterial  issue,  both  parties  are  discovered  to 
be  in  the  wrong,  and  a  repleader  is  awarded,  under  which  they 
must  renew  their  altercation,  beginning  at  that  step  in  the  plead- 
ing which  was  first  defective. 

In  this  case  the  declaration  and  plea  are  imexceptionable. 
The  replication  first  introduces  matter  of  dispute.  Instead  of 
demurring  to  it,  the  defendant  rejoined,  by  traversing  not  spe- 
cifically the  particular  acknowledgment  by  payment  which  the 
replication  alleged,  but  all  acknowledgment  of  the  plaintiff's  ac- 
tion within  four  years :  and  an  issue  of  fact  was  joined  on  this 
traverse.  On  circuit  there  was  neither  debate  nor  decision  con- 
cerning the  pleadings,  but  simply  a  trial  of  the  issue  which  had 
been  presented.  In  this  Court  a  repleader  is  not  distinctly  moved, 
either  in  the  grounds  of  appeal,  or  in  the  argument :  Nor  is  the 
insufiiciency  of  the  replication  strenuously  urged :  but  still  the 
matter  has  been  so  discussed,  that  a  decision  of  it  becomes  ne- 
cessary, as  a  preliminary  to  the  question  which  has  chiefly  en- 
gaged attention. 

Our  statute  of  limitations  (2  Stat.  686,  sec.  6,  1712,)  differs 
from  the  English  statute  of  21  Jac.  I.  c.  16,  in  these  particulan 
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relative  to  the  present  suit :  the  English  statute  embraces  **  all 
actions  of  debt  grounded  upon  any  lending  or  contract  without 
spe^yalty,  all  actions  for  arrearages  of  rent."  Ours  ^'  all  actions 
of  debt  grounded  upon  lending  or  contracts  without  specialty, 
all  actions  of  debt  for  arrearages  of  rent  reserved  by  indenture, 
all  actions  of  covenant."  By  the  English  statute  an  action  of 
debt  on  indenture  reserving  rent  is  not  limited,  (1  Saund.  38 ; 
14  Johns.  R.  479  ;  7  Johns.  Ch.  Cases  90.)  By  ours  it  expressly 
is :  and  by  ours  actions  of  covenant  are  limited,  whilst  all  ac- 
tions on  specialty  are  exempt  from  the  operation  of  the  English 
statute. 

The  application  to  an  action  of  covenant,  of  the  doctrine  of 
admissions  in  answer  to  a  plea  of  the  statute  of  limitations,  pre> 
sents  many  technical  difficulties.  The  whole  doctrine  has 
grown  up  in  cases  of  assumpsit,  and  has  been,  in  theory  and 
practice,  accommodated  to  that  form  of  action.  When  we  un- 
dertake to  apply  it  to  an  action  of  covenant,  we  are  met  by  the 
rules,  that  a  parol  promise  cannot  be  joined  with  a  covenant  in 
one  action :  and  that  no  agreement,  not  even  a  subsequent  cove- 
nant, can  either  in  pleading  or  evidence,  be  relied  on  to  give  vi- 
tality or  additional  effect  to  a  former  covenant  where  breach  is 
complained  of,  but  the  subsequent  one  must  itself  be  the  ground 
of  suit,  if  its  obligation  is  indispensable  to  the  plaintiff's  success. 
An  acknowledgment  cannot  then,  in  saving  a  covenant  from  the 
bar  of  the  statute  of  limitations,  operate  either  as  a  parol  promise 
or  as  evidence  of  such  promise :  as  a  covenant  or  as  evidence 
of  a  covenant.  To  have  effect  it  must  be  held  simply  to  keep 
the  original  covenant  out  of  the  purview  of  the  statute,  as  it  has 
been  expressed,  to  continue  its  obligation  notwithstanding  the 
statute,  to  keep  it  alive,  to  show  that  it  does  not  fall  within  the 
reason  or  the  meaning  of  the  statute  :  and  this  it  cannot  do,  by 
way  of  confirmation  or  re-delivery,  but  by  working  an  influence 
upon  the  privilege,  which  the  cov^iantor  would  otherwise  have 
had,. to  claim  benefit  from  the  statute.  This  privilege  he  may 
waive,  is  always  supposed  to  waive  where  he  does  not  plead  the 
statute,  and  must  be  held  to  waive,  for  time  antecedent,  by  dis- 
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tinctly  acknowledging  its  obligation  whilst  it  yet  has  legal  force. 
In  this  view  it  appears  that  the  acknowledgment  must  be  made 
before  the  bar  of  the  statute  has  become  complete:  if  mad^  af- 
terwards, it  is  only  a  promise  in  consideration  of  a  former  cove- 
nant obligatory  in  conscience  but  not  in  law,  and  must  be  sued 
upon  as  an  original  promise — in  assumpsit,  or  debt  on  simple 
contract,  if  it  is  by  parol — in  covenant,  or  debt  on  specialty,  if 
it  is  under  seal. 

We  are  constrained  to  sustain  the  efficacy  of  acknowledg- 
ments in  actions  of  covenant,  as  here  limited,  by  reflecting  upon 
the  strange  anomaly  and  gross  injustice,  that  would  be  presented 
by  a  case  where  a  covenant  to  pay  had  been  constantly  ac- 
knowledged by  repeated  payments,  until  the  statutory  time  after 
its  delivery  had  expired,  and  then  the  statute  of  limitations  was 
allowed  to  bar  all  further  obligation.  Such  a  case  is  not  an- 
swered by  saying,  that  after  payment  time  was  extended  until 
the  next  payment,  and  so  the  cause  of  action  did  not  arise.  If 
one  cent  of  either  principal  or  interest  was  unpaid  at  the  time 
specified  in  the  covenant  for  payment,  or  at  the  precise  day  fixed 
by  any  subsequent  agreement  for  forbearance,  the  cause  of  ac- 
tion would  arise,  and  the  statute  would  run  on,  if  acknowledg- 
ment did  not  arrest  it.  The  question  is  new,  and  upon  fiiture 
occasions  the  principles  upon  which  in  actions  of  covenant,  ef- 
fect may  be  given  to  acknowledgments,  may  be  better  understood 
and  explained,  than  they  have  been  by  us  in  this  case.  But  we 
are  confident  that  acknowledgments  made,  whilst  the  bar  is  yet 
incomplete,  should  avail :  and  we  see  only  technical  difficul- 
ties in  applying,  to  the  action  of  covenant,  the  equitable  conside- 
rations which  have  moderated  the  rigor  of  the  statute  in  actions 
of  assumpsit.  The  same  difficulties  would  arise  in  actions  of 
debt  for  arrearages  of  rent  reserved  by  indenture :  and  in  part, 
but  with  much  diminution,  they  would  extend  to  actions  of  debt 
grounded  upon  lending  or  contract  without  specialty. 

Upon  the  indenture  of  lease,  which  is  the  foundation  of  the 
present  suit,  an  action  of  covenant  might  have  been  brought, 
for  non-payment  of  the  first  year's  rent,  at  any  time  after  the 
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20th  November,  1841 :  and  successively  an  action  for  the  rent 
of  each  of  the  two  other  years,  at  any  time  after  the  20th  of 
November,  1842,  and  the  same  day  in  1843.  The  plaintiff  be* 
ing  a  person  beyond  seas,  (the  limits  of  the  State,)  at  the  time 
the  cause  of  action  accrued,  was,  under  the  10th  section  of  our 
statute  of  limitations,  entitled  to  bring  his  action  at  any  time 
within  five  years  thereafter.  Special  attention  has,  by  the  re- 
plication and  course  of  the  arguments,  been  directed  to  the  pay- 
ment in  January,  1847.  But  the  issue  being  general  as  to  any 
acknowledgment,  the  credits  endorsed  on  the  indenture  and 
proved  by  Shelton  to  be,  as  to  times  and  dates,  correct  endorse- 
ments of  payments  actually  made,  show  that,  if  Hampton's  ac^ 
knowledgments  were  contained  in  the  payments,  no  part  of  the 
obligation  was  ever  at  any  time  barred  before  commencement 
of  the  suit,  (in  April,  1849.) 

The  remaining  question  and  the  chief  one  in  the  case,  is, 
whether  an  acknowledgment  by  the  defendant,  Hampton,  was 
made  within  the  statutory  period  :  and  that  is  resolved  into  the 
question,  whether  Shelton,  who  paid,  was  Hampton's  agent  to 
acknowledge?  It  is  a  question  of  fact,  and  seems  to  have  been 
submitted  to  the  jury  upon  all  the  evidence  that  was  introduced. 
The  finding  of  the  jury,  if  it  could  have  been  authorized  by  the 
evidence,  would,  as  in  ordinary  questions  of  fact,  be  held  con- 
clusive, if  it  was  uninfluenced  by  erroneous  instructions  as  to 
.  the  law. 

The  report  shows,  that  when  1  tried  the  case  on  the  circuit, 
I  took  only  two  views  of  the  relation  between  Hampton  and 
Shelton.  I  held,  that  if,  according  to  the  understanding  between 
them,  Shelton  was  to  be  mere  agent  to  occupy,  Hampton  him- 
self expecting  to  pay  the  rent,  Shelton's  acknowledgment  could 
not  bind  Hampton.  This  was  correct ;  for  in  such  case,  Shel- 
ton would  have  been  no  more  than  a  servant,  authorized  to  oc- 
cupy, but  in  no  way  entrusted  with  payment.  From  his  vol- 
untary payment,  a  charge  upon  Hampton  would  no  more  have 
resulted  than  from  the  payment  of  any  olSicious  stranger.  The 
payment  might  have  extinguished  protanto  the  plaintiff's  right 
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to  look  to  Hampton,  but  no  charge  resulting  from  it  could  have 
devolved  upon  Hampton,  without  his  previous  authority,  or  sub- 
sequent ratification.  In  the  other  view,  I  held  that  if  Shelton 
was  to  be  really  the  tenant,  himself  to  enjoy  the  premises  and 
to  pay  for  them,  Hampton  being  merely  surety  for  his  perform- 
ance, the  payment  of  Shelton  was  the  payment  of  Hampton.- 
Of  course  under  these  instructions,  if  the  jury  took  the  latter 
view  of  the  relation  between  Hampton  and  Shelton,  (and  it  was 
the  one  sustained  by  Shelton's  testimony  and  the  acknowledged 
circumstances  of  the  case,)  the  payments  of  Shelton  being  esta- 
blished, the  same  acknowledgments  of  Hampton  resulted  from 
them  as  if  they  had  been  made  by  Hampton  himself.  The  ques- 
tion really  submitted  to  the  jury  was  then  narrowed  to  an  en- 
quiry into  the  relation  between  Hampton  and  Shelton  :  and  the 
verdict  does  not  establish  the  fact  that  Shelton  was  Hampton's 
agent  to  acknowledge,  unless  it  be  true,  as  matter  of  law,  that 
in  the  latter  view  of  the  relation  between  them,  this  agency  is 
implied  from  Shelton's  payment. 

Where  principal  and  surety  are  jointly  bound,  so  long  as  the 
joint  obligation  subsists,  an  acknowledgment  of  it  made  by  one 
is  the  act  of  both.  The  testimony  of  Shelton,  that  by  agree- 
ment between  himself  and  Hampton,  well  known  to  both  the 
original  covenantee  and  his  assignee,  Hampton  was  to  be  his 
surety,  suggested  the  ordinary  case  of  principal  and  surety, 
jointly  bound,  and  my  attention  was  not  diverted  from  the  con-  . 
sideration  of  the  consequences  which  were  involved  in  such 
case.  The  arguments  since  heard,  have  pointed  to  the  distinc- 
tion between  joint  and  several  obligations,  and  we  must  try  the 
instructions  which  were  given,  by  that  distinction. 

Hampton,  solely,  was  the  party  to  the  covenant  on  the  one 
side :  Glascock  on  the  other.  The  agreement  between  Hamp- 
ton and  Shelton  was  collateral.  By  that  agreement,  of  itself, 
Shelton  incurred  no  obligation  to  Glascock.  If  by  his  subse- 
quent enjoyment  of  the  premises  demised,  he  became  at  all  lia- 
ble to  the  lessor,  or  his  assignee,  the  liability  was  not  one  which 
discharged  Hampton,  or  which  could  have  sustained  any  action 
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against  him  and  Hampton  jointly,  especially  not  an  action  on 
the  covenant.  By  the  agreement,  Hampton  was  Shelton's  sure- 
ty— one  who  engaged  to  answer  for  his  default,  one  who  incurred 
liability  for  his  benefit,  who  after  payment  for  him  would  have 
been  entitled  to  indemnity :  but  not  one  who  was  bound  jointly 
with  him.  If  we  admit  that  this  agreement  preceded  the  cove- 
nant and  appears  upon  its  face,  still  there  is  no  joint  obligation 
to  the  lessor.  It  is  like*the  case  of  one  who  buys  for  a  friend 
and  gives  his  own  written  undertaking  for  payment  to  the  seller, 
securing  his  friend's  liability  over  to  himself  by  an  agreement 
which  is  mentioned  in  the  writing  delivered  to  the  seller. 

Partial  payment  of  a  debt  is,  in  general,  the  strongest  evidence 
of  an  admission  that  the  person  paying  is  liable  to  pay  the  re- 
mainder. Where  there  is  a  joint  obligation,  payment  by  one  of 
the  obligors  is  evidence  of  admission  by  all :  because  by  enter- 
ing into  a  joint  agreement  they  have  conferred  authority  on  each 
other  as  to  the  joint  duty  created  by  the  agreement ;  because 
there  is  a  community  of  interest,  and  one  cannot  charge  the 
others,  by  an  admission,  without  equally  charging  himself:  and 
because  of  technical  difficulties  that  would  result  from  holding 
that  an  obligation,  which  subsists  jointly,  should  be  in  any  way 
affected  by  an  admission,  but  yet  affected,  not  in  its  original 
joint  shape,  but  as  a  new  and  several  obligation  of  the  obligor, 
who  made  the  admission. 

The  leading  case  of  WhUcamb  vs.  Whitings  (Douglass,  662| 
1 S.  Lead.  Cases,  318,)  however  much  it  has  been  questioned  as 
to  the  virtual  authority  to  make  admissions,  which  seems  to 
have  been  ascribed  by  Lord  Mansfield  to  every  payment  made 
by  a  joint  contractor,  has,  as  to  the  force  of  an  admission  actu- 
ally made  by  a  joint  contractor,  been  unhesitatingly  followed  by 
many  cases  in  England,  (of  which  Pease  vs.  Hirst^  10 'B.  &, 
C.  122 ;  Burleigh  vs.  Stott,  8  B.  &  C.  36,  and  Perkam  v& 
Raynal^  2  Bing.  306,  are  worthy  of  special  notice,)  and  by  cases 
in  our  own  State :  Silman  vs.  SUman,  2  Hill,  41 6 ;  Lomax  vs. 
Spierinf  Dud.  366 :  see  also  Frazer  vs.  Perdriau^  1  Bail.  172; 
Reigne  vs.  Desportes^  Dud.  118 ;  Meggett  vs.  Finney  4*  Janes^ 
4  Strob.  220. 
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The  English  cases  give  force  to  the  admission  at  whatever 
time  made.  Our  cases  following  Bell  vs.  Morrison,  (1  Peters, 
351,)  require  the  admission  to  be  made  before  the  joint  obliga- 
tion was  barred  by  the  statute  of  limitations.  The  doctrine  pre- 
vails in  respect  to  all  debts  arising  from  contracts  joint,  or  joint 
and  several,  as  to  which  there  may  be  joint  actions  against  the 
contractors,  whether  they  have,  in  the  joint  and  several  con- 
tracts, been  in  fact  sued  jointly  or  severally. 

But  it  has  in  no  case  been  extended  to  a  debt  due  from  two 
or  more  persons  upon  their  contracts  merely  several.  The 
distinction  is  illustrated  strongly  in  decisions  under  Stat.  9 
Geo.  4th,  ch.  14,  which  required  an  admission  to  take  a  case 
out  of  the  statute  of  limitations,  to  be  in  writing.  A  proviso  de- 
clared that  ^'  nothing  herein  contained  should  alter,  or  take  away, 
or  lessen,  the  effect  of  any  payment  of  any  principal  or  interest 
by  any  person.''  It  was  accordingly  decided  in  Channell  vs. 
DUchburn,  (6  M.  &  W.  494,)  that  partial  payment  by  one  of 
several  original  joint  contractors,  of  either  principal  or  interest 
contained  in  the  original  debt,  revived  the  remedy  against  the 
other  parties,  although  they  were  sureties  only,  and  although 
the  payment  was  not  made  until  after  the  statute  of  limitations 
had  barred  the  original  debt.  But  in  Atkins  vs.  Tredgold,  (2 
B.  Sb  C.  23,)  it  was  held,  that  where  the  original  community  of 
interest  and  liability  had  ceased  by  the  death  of  one  of  the  joint 
contractors,  his  executors  would  not  be  prejudiced  or  made  liable, 
by  .part  payment,  subsequently  made,  by  the  other  debtor.  And 
in  the  case  of  Slater  vs.  LawsoUj  (1  B.  &  Ad.  396,)  it  was,  e 
converso,  held,  that  after  severance,  by  the  death  of  one,  the  sur- 
viving debtor  could  not  be  affected  by  part  payment  made  by 
the  executor  of  the  deceased.  In  Perham  vs.  RayncUl,  before 
cited,  which  strongly  enforces  the  rule  as  to  joint  contractors, 
the  distinction  is  recognized,  under  which,  as  to  a  contract  ori- 
ginally several,  or  one  severed  by  death,  an  admission  can  avail 
only  against  him  who  made  it.  It  is  believed,  that  in  every 
case  of  guarantor,  drawer,  endorser  or  other  several  contractor, 
the  universal  rule  has  been  preserved,  that  one  party  is  unaffect- 
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ed  by  the  admission  of  another  liable  to  pay  the  same  debt,  but 
liable  under  a  separate  contract.  If  the  admission  made  by 
another  person  liable  for  the  same  debt  should  have  been  author- 
ized or  ratified,  by  a  separate  contractor,  then  the  latter  is  bound 
by  it,  not  by  reason  of  any  inherent  efficacy  which  belonged  to 
it,  as  the  admission  of  a  debtor  for  the  same  debt,  but  because 
it  was  in  fact  his  own  admission. 

There  was  then  nothing  in  the  relation  of  principal  and  sure- 
ty, subsisting  between  Shelton  and  Hampton,  which  of  itself 
and  independent  of  a  joint  contract  between  them  and  the  lessor^ 
could  have  charged  one  by  the  admission  of  the  other.  If  Shel- 
ton was  not  liable  at  all  to  the  plaintiff,  the  admission  made  by 
him  was  not  made  by  a  person  who  had  common  interest,  and 
who  could  not  charge  Hampton  without  charging  himself.  If 
Shelton  was  liable,  as  the  person  whose  goods  were  on  the  pre- 
mises, or  as  the  person  who  enjoyed  the  use  of  them,  he  was  li- 
able severally  and  not  jointly  with  Hampton,  and  was  not  at  all 
liable  on  the  covenant,  which  the  replication  says  has  been  ac- 
knowledged. 

There  was  then  error  in  the  instructions  by  which  the  jury 
should  have  been  guided  in  the  finding  of  the  facts  submitted 
to  them.  But  it  has  been  supposed  that  the  verdict  was  sus- 
tained by  the  evidence,  and  that  it  should  stand  as  decisive  of 
the  fact  of  agency,  the  instructions  being  immaterial. 

Under  the  expressions  imputed  to  Lord  Mansfield,  that  a  vir- 
tual agency  to  pay  is  a  virtual  agency  to  charge  by  the  admis- 
sion thence  inferrible,  it  has  been  contended  that  the  payments 
in  this  case,  went  in  discharge  of  the  covenant,  and  of  conse- 
quence, the  admission  of  the  covenant  followed.  If  this  reason- 
ing was  correct,  it  may  be  seen  that  the  English  cases  before 
cited,  refusing  to  charge  a  party  by  payments  made  after  sever- 
ance of  a  joint  contract,  were  wrong.  But  Lord  Mansfield  in 
Whiicomb  vs.  WkUingy  spoke  only  of  joint  contractors,  and 
even  as  to  them,  the  error,  of  not  distinguishing  between  an 
agency  to  pay  and  an  agency  to  make  admissions,  has  been  well 
exposed  by  Judge  Story  in  BeU  vs.  Morrison^  and  in  his  treatise 
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on  Partnership,  sec.  323.  A  payment  extinguishes  a  debt,  pro 
tanto,  as  to  all  the  parties  claimed  to  be  debtors,  and  does  so, 
even  when  made  by  one  of  them  contrary  to  the  express  prohi- 
bition of  the  others.  It  does  not  then  necessarily  imply  an  au- 
thority to  charge  all  who  may  derive  benefit  from  it.  Shelton 
may  have  paid  because  he  recognized  his  duty  to  do  so,  either 
under  his  engagement  with  Hampton,  or  under  his  liability  to 
the  plaintiff:  his  payment  must  enure  to  the  partial  extinguish- 
ment of  the  debt  secured  by  the  covenant  But  how  shall  his 
performance  of  his  several  duty  affect  another  ?  How  shall  his 
recognition  of  his  own  obligation  continue  the  force  of  Hampton's  ? 
Again  :  the  covenant,  it  is  said,  recognizes  Shelton  as  agent, 
when  it  provides  that  he  "  is  to  take  possession  of  the  said  Hamp- 
ton Race  Course  and  its  appurtenances,  as  the  agent  of  the  said 
Wade  Hampton."  Now  admit,  that  this  taking  of  possession 
means,  that  he  is  to  hold  and  enjoy  the  premises  during  the  lease, 
as  the  subsequent  provisions  for  the  contingency  of  his  death 
seem  to  imply.  If  mere  agent  to  occupy,  not  expected  to  pay,^ 
Shelton  could  not  have  charged  Hampton,  as  we  have  shewn 
under  the  first  view  of  the  relation  between  him  and  Hampton. 
If  he  was  agent,  intended  to  pay,  in  effect  a  substitute  for  Hamp- 
ton in  the  lease,  except  only  that  Hampton's  covenant  stood  to 
secure  payment,  he  was,  at  most,  a  several  contractor.  As  such 
agent  to  occupy,  01^  substitute,  his  agency,  or  substitution,  ex- 
pired with  the  lease.  Hampton's  covenant  could  not  have  ap- 
plied to  the  rent  Shelton  would  have  owed  for  subsequent  years, 
if  he  had  held  over :  and  even  upon  the  supposition  that  Hamp- 
ton would  have  been  chargeable  with  Shelton's  acts  and  admis- 
sions during  the  lease,  the  covenant,  independent  of  evidence  of 
Hampton's  acknowledgements  of  what  Shelton  afterwards  did, 
can  not  extend  the  agency  beyond  the  term  specified  in  the  lease. 
Authority  to  pay  at  a  certain  time  is  not  authority  to  pay  inde- 
finitely afterwards,  so  long  as  by  repeated  acknowledgements, 
within  certain  intervals,  the  delinquent  agent  may  choose  to 
keep  alive  the  obligation  and  his  powers  to  charge  the  principal 
under  it.    An  agent  to  pay,  like  other  agents,  must  keep  within 


APPEALS  AT  LAW.  223 


Gbftrleston,  January,  1853. 


the  scope  of  the  authority  committed  to  him.  One  who  was  di- 
rected to  pay  a  part,  upon  receiving  a  discharge  for  the  whole, 
was  held  to  have  created  no  charge  upon  his  principal  by 
making  the  partial  payment  without  obtaining  the  discharge, 
Linsell  vs.  Bonsor,  2  Bing.  N.  C.  241.  Hampton's  covenant, 
construed  with  reference  to  the  anticipated  substitution  of  Shel- 
-  ton  was,  that  Shelton  should  pay  the  rent  as  stipulated.  When 
the  covenant  was  broken  by  non-payment,  the  statute  began  to 
run  against  it.  No  act  of  the  plaintijST,  by  writing  on  the  inden- 
ture, or  other  means,  could,  of  itself,  charge  Hampton :  nor  could 
any  act  of  Shelton,  or  joint  act  of  Shelton  and  the  plaintiff  without 
authority  from  Hampton.  The  plaintiff's  casppriftiif  an  be  sup- 
ported, must  then  stand  upon  evidence  of  ae^iRMSI^n|nd  above 
what  appears  in  the  indenture,  or  inShel^mi4uplaQjl9|$tHtf  the 
relation  between  himself  and  Hampt( 

Much  learning  has  been  expendec 
ton  was  Hampton's  assignee  of  the 
knowledgement  of  his  assignee  would 
Hampton,  any  more  than  the  admission  of 
erally  liabfe  for  the  same  debt.  No  joint  acl 
in  a  Jease  can  be  sustained  against  the  lessee  and  his  assignee. 
But  in  truth  this  view  is  far-fetched.  A  lessor  may  have  debt 
or  covenant  for  rent,  or  for  not  repairing,  &c.  against  the  assignee 
of  the  term  at  common  law,  (3  Rep.  22,  Walker's  case,)  but  in 
such  case  the  action,  whether  debt  or  covenant,  is  local,  because 
it  is  founded  upon  the  privity  of  estate  only,  between  the  lessor 
and  the  assignee  of  the  term,  the  privity  of  contract  being  dis- 
charged by  the  assignment,  (1  Saund.  241  c. ;  Garth.  182,  3.) 

A  specialty  must  be  assigned  by  an  instrument  of  as  solemn 
a  nature  as  the  contract  assigned.     (Bac.  Ah.  Assignment,  B.) 

A  landlord  cannot  maintain  an  action  of  covenant  for  arrears 
of  rent  against  a  party  occupying  demised  premises,  charging 
him  as  assignee,  when  in  fact  such  party  never  had  an  assign- 
ment of  the  lease,  (12  Wend.  555.) 

Although  from  Shelton's  possession  an  assignment  to  him 
would  have  been  presumed,  it  would  have  been  competent 
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for  him,  when  sued  as  assignee,  'to  have  rebutted  the  presump- 
tion by  showing  that  in  fact  the  lease  had  not  been  assigned.  It 
has  not  been  hinted  that  there  really  was  an  assignment  in  wri- 
ting, even  without  seal. 

For  these  reasons,  then,  an  action  of  covenant  would  no  where 
have  lain  against  Shelton  as  assignee,  and  especially  not  in 
Charleston  district,  where  the  demised  premises  are  not  situate. 

In  Chitty's  Pleadings,  page  119,  (10  Amer.  Edition,)  it  is  said, 
'*  A  peculiar  case  is  put  in  Co.  Lit.^331  a,  viz :  that  if  a  lease  be 
made  to  A.  and  B.  by  indenture,  between  the  landlord  of  the 
one  part  and  A.  and  B.  of  the  other,  and^.  only  execute  it,  but 
B.  agree  thereto  and  enjoy  the  premises  by  virtue  of  the  demise, 
an  action  may  be  maintained  against  A.  and  B.  jointly  upon  a 
covenant,  therein  running  with  the  land,  and  purporting  to  be 
made  by  them.  This  has  been  supposed  to  be  an  authority  for 
the  position  that  in  the  above  instance  an  action  of  covenant 
may  be  maintained  against  A.  and  B.,  (Com.  Dig.  Covenant,  A, 
1 ;  5  B.  &  C.  602,)  but  the  authorities  cited  in  Co.  Litt.  do  not 
support  the  position,  and  it  has  been  disputed  with  much  ap- 
pearance of  reason  in  a  recent  valuable  publication  (Piatt  on 
Covenants,  10,  18.")  The  present  case,  though  something  like 
the  peculiar  case  put,  differs  in  these  material  respects :  that 
here  the  indenture  does  not  set  out  Shelton  as  a  party,  and  the 
covenant  to  pay  does  not  purport  to  be  made  by  him  and  Hamp- 
ton. We  need  not,  then,  enter  into  the  dispute  which  the  case 
put  has  occasioned. 

The  verdict  is  set  aside  and  a  new  trial  ordered. 

O'Neall,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  for  new  trial  granted. 
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Carsten  Vose,  admW  vs.  R.  S.  H.  Hannahan, 

DefeDdant  in  trover  may  be  required  to  give  bond,  under  the  trover  Aot,  for  the  prodno- 
tion  of  the  property,  and  bail  also. 

Before  Frost,  J.,  at  Chambers^  Charleston^  Attgust  9, 1852. 

The  report  of  his  Honor  is  as  follows : 

"  The  affidavit  of  the  plaintiff  states,  that  he  is  the  owner  of 
eleven  slaves,  worth  $4,600,  which  the  defendant  has  convert- 
ed ;  and  prays  security  under  the  trover  Act.(a)  On  this  affi- 
davit, the  defendant  was  ordered  by  the  Clerk  of  the  Court  to 
give  bond  in  the  penalty  of  $9,000,  with  security,  for  the 
production  of  the  slaves,  and  also  to  give  bail  in  the  same 
sum. 

''  The  case  was  heard  on  motion  for  an  exoneretur  on  the  bail 
bond ;  or  that  the  amount  of  the  bail  should  be  reduced.  The 
defendant  had,  before  the  motion,  given  the  required  trover  and 
bail  bonds. 

"  The  motion  for  an  exoneretur  was  refused.  The  object  of 
the  Act  of  1827,  is  clearly  expressed  in  its  title,  "  An  Act  to  al- 
ter the  law  in  relation  to  the  action  of  trover."  As  the  law  then 
stood,  the  judgment  in  trover  changed  the  property.  The  de- 
fendant thereby,  became  legally  entitled  to  the  plaintiff's  chat- 
tels, and  the  plaintiff  got  instead,  a  judgment  for  damages.  If 
the  defendant  was  insolvent,  the  law  awarded  to  the  plaintiff  a 
barren  execution,  and  confirmed  to  the  defendant  the  tortiously 
acquired  property.  In  this  respect  only  is  '  the  law  in  relation 
to  the  action  of  trover'  altered  by  the  Act  of  1827.  The  defend- 
ant is  required  to  '  enter  into  bond,  with  sufficient  security  to 
the  sheriff  of  the  district,  for  the  production  of  the  chattels  sued 
for,  to  satisfy  the  plaintiff^s  judgment,  in  case  he  should  recover 
against  the  defenckint ;  and  such  specific  chattel  shall  be  liable 
to  satisfy  the  plaintiff's  judgment,  to  the  exclusion  of  other  cre- 
ditors.'   Trover  was  thus  converted  into  an  action  to  try  the 

* — ■ 

(a)  6  Stat  337 ;  Aot  1839$  20,  11  Stat.  76. 
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title  to  personal  property ;  with  security  for  its  production,  io 
case  the  plaintiff  should  recover.  Bail  process  was  incident  to 
the  action  of  trover,  in  common  with  all  other  personal  actions, 
before  the  Act  of  1827.  By  the  Act  it  is  not,  in  terms,  taken 
away ;  nor  should  it  be  by  implication.  The  Act  gives  only  a 
special  security,  adapted  to  the  change  which  it  introduced  re- 
specting the  action  of  trover.  The  trover  bond  is  not  declared 
to  be  a  substitute  for  bail,  nor  is  it,  in  efTect.  The  sureties  to 
the  trover  bond  are  not  responsible  for  the  costs  of  the  suit,  nor 
for  the  hire  of  the  slaves,  nor  for  the  damages  recovered.  In 
case  of  the  death  of  any  of  the  slaves,  or  of  their  deterioration 
in  value,  whereby  they  may  be  insufficient  to  satisfy  the  plain- 
tiflf's  damages,  the  sureties  to  the  trover  bond  cannot  be  held 
liable  for  the  deficiency.  Bowen  vs.  Coker,  3  Rich.  142.  They 
are  only  bound  for  the  production  of  the  negroes  sued  for.  The 
damages  and  costs  may  greatly  exceed  the  value  of  the  slaves 
produced,  in  conformity  to  the  condition  of  the  bond.  If  the 
action  is  brought  for  only  one  slave,  and  that  one  dies,  pendiog 
the  action,  the  trover  bond  is  of  no  value. 

"  Judicial  process  for  the  recovery  of  property,  debt  or  dam- 
ages, is  of  no  practical  benefit  which  does  not  provide  security 
for  the  plaintiff,  (when  it  is  necessary,)  that  the  defendant  shall 
appear  and  abide  by  the  judgment  in  the  cause.  It  would  be  a 
mockery  of  justice  to  tender  to  one,  who  is  wronged,  legal  pro- 
cess for  the  redress  of  his  injury,  and  deny  him  security  against 
the  defendant's  (when  the  litigation  is  ended,)  removing  himself 
and  his  effects  beyond  the  jurisdiction  and  treating  the  judgment 
of  the  Court  with  contempt.  The  reproach  would  lie  against 
the  refusal  of  such  security,  for  a  part,  as  well  as  for  the  whole 
of  the  plaintiff's  recovery.  A  construction  of  the  Act  of  1827 
should  not  be  adopted,  which  would  result  in  such  a  defeat  of 
justice. 

"  The  condition  of  the  trover  bond  is  not  the  same  as  the  con- 
dition of  the  bail  bond.    The  security  it  affords  is  not  co-exten- 
sive with  the  damages,  as  a  bail  bond  is.    If  it  be  objected  that, 
in  holding  the  trover  bond  to  be  a  special  security,  given  in  ad- 
15* 
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dition  to  bail,  cumulative  security  is  demanded ;  the  reply  is, 
that  if  the  trover  bond  is  held  to  be  a  substitute  for  bail,  an  in- 
sufficient security  is  afforded.  If,  in  the  construction  of  the  Act 
of  1827,  the  alternative  cannot  be  avoided  of  a  cumulative  or 
insufficient  security  in  aid  of  justice,  the  former  should  be  adopt- 
ed. But  bail  is  not  a  cumulative  security  to  the  trover  bond. 
It  is  supplemental  and  provides  security  for  the  residue  of  the 
damages  and  costs  which  may  not  be  satisfied  by  the  produc- 
tion and  sale  of  the  slaves.  There  is  no  practical  difficulty  in 
the  Court's  directing  the  enforcement  of  the  respective  securities 
in  conformity  with  the  legal  liabilities  of  the  parties.  This  view 
obviates  the  objection  that  a  defendant  cannot  be  subject  to  two 
arrests  for  the  same  cause  of  action. 

"  The  amount  of  bail  in  an  action  of  trover,  when  a  trover  bond 
is  required,  should  not  be  fixed  of  course  at  the  sum  of  the  dama- 
ges. It  must  depend  on  the  circumstances  of  each  case,  and  be  dis- 
cretionary. If  the  defendant  had  not  already  given  bail,  I  should 
have  reduced  the  amount  of  the  bond." 

The  defendant  appealed,  and  now  moved  this  Court  to  reverse 
the  decision  of  his  Honor,  Judge  Frost,  upon  the  following 
ground : 

That  as  the  Clerk  had  no  authority  to  grant  two  orders — one 
requiring  the  sheriff  to  compel  the  defendant  to  give  a  bond  pur- 
suant to  the  provisions  of  the  trover  Act — and  the  other  to  enter 
into  a  bail  bond  for  his  appearance ;  it  is  submitted,  that  his 
Honor  should  have  granted  the  defendant's  motion. 

MunrOf  Simonton^  for  the  motion. 

Yeadon,  McBeth,  contra. 

Per  Curiam.  This  Court  concurs  in  the  opinion  of  the  Judge 
below.    The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers,  Whitner  and 
Glover,  JJ.,  concurring. 

Motion  dismissed. 
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John  B,  Irving  vs.   George  Robertson. 
James  S.  Shingler  vs.  Same. 

A  eheiiff  may  maintftin  an  aotbn  at  the  eommon  law  agamrt  a  erediior  fSor  tlie  maintd- 
nanoe  of  his  debtor  in  Jail :  the  Act  of  1839  and  previouB  Aots  upon  the  subjeot  modify 
the  creditor's  liability,  but  do  not  simply  enact  it 

An  averment  that  the  onstody  was  under  bail  prooess,  is  immaterial,  and  may  be  rejected 
aa  sarploflage :  proof  that  the  custody  was  under  final  process  sostains  the  action. 

Before  Withers,  J.,  at  Charleston,  Spring  Term,  1862. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

'^  These  actions,  like  that  of  Alexander  H.  Brown,  against 
the  same  plaintiff,  were  brought  for  the  recovery  of  the  fees  of 
the  plaintiffs,  respectively,  as  sheriffs,  for  the  maintenance  of 
John  Shannon,  a  prisoner,  in  jail,  during  the  whole  term  of  Ir- 
ving, and  a  part  of  that  of  Shingler. 

**  Upon  bail  process,  issued  at  the  instance  of  Robertson  (de- 
fendant) and  GilfiUin,  John  Shannon  was  committed  to  jail,  in 
Charleston,  on  the  14th  April,  1839.  He  was  turned  over  to 
Brown,  sheriff,  in  that  year,  and,  remaining  in  jail  during  his 
term,  was  delivered  by  him  to  Irving  in  1843,  August.  Irving 
detained  him  during  his  term,  and  in  August,  1847,  delivered 
him  to  Shingler,  who  detained  him  until  May  14th,  1850,  when 
he  was  discharged  by  Judge  O'Neall,  then  presiding  in  the 
Circuit  Court,  for  Charleston  district. 

"  June  llth,  1847,  pending  a  motion  for  a  writ  of  supersedeas^ 
for  the  discharge  of  Shannon,  a  ca.  sa.  was  issued  for  Robert- 
son, survivor,  against  Shannon,  and  the  same  lodged  with  Ir- 
ving, as  sheriff,  and  with  Shingler,  as  sheriff,  on  the  26th  Au- 
gust, 1847. 

"  (At  June  Term,  1840,  Robertson  and  Gilfillin  recovered  a 
judgment  against  Shannon  for  $4,000,  entered  up  the  same,  and 
issued  and  lodged  fieri  facias  thereon.  The  verdict,  being  on  a 
second  trial,  was  affirmed,  on  appeal,  in  February,  1841 .) 

"  Robertson  was  ordered  to  show  cause,  on  rule  issuing  upon 
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the  said  motion  for  discharge,  which  (with  all  the  proceedings 
in  that  behalf,)  the  plaintiff  put  in  evidence.  In  his  affidavit, 
12th  June,  1847,  being  a  return  to  the  rule,  Robertson  stated, 
ii}ter  alia,  that,  as  he  was  informed  and  believed.  Shannon  car- 
ried to  jail,  in  his  pocket  or  possession,  a  sum  of  between  $4,000 
and  $5,000,  and  the  plaintiffs  against  him  had  never  received 
one  dollar  on  their  judgment,  or  otherwise,  '  although  this  re- 
spondent (Robertson)  has  repeatedly  had  heavy  bills  handed 
him  and  been  threatened  with  suits  by  former  sheriffs,  and  has 
been  actually  sued  by  the  present  sheriff  (Irving  then)  for  the 
jail  maintenance  of  said  Shannon,  and  although  this  respondent 
believes  that  the  said  Shannon  has  now  actually  in  his  posses- 
sion, or  under  his  control,  the  large  sum  of  money  with  which 
he  went  into  jail,'  and  had  remained  a  voluntary  prisoner,  mak- 
ing no  efforts  to  give  bail,  or  to  gain  the  bounds  on  proceedings 
open  to  him. 

''  The  writ  of  supersedeas  was  refused,  and  that  decision  was 
affirmed  on  appeal.(a) 

"  As  already  stated.  Shannon  was  discharged  on  14th  May, 
1850,  on  the  ground  that  Robertson  had  refused  payment  of  his 
maintenance,  upon  demand  and  ten  days  notice  by  Shingler. 
Plaintiffs  read  all  the  proceedings  connected  with  that  trans- 
action, (the  affidavit  of  Richard  Yeadon  and  George  Robertson; 
Shannon's  affidavit  to  the  effect  that  all  the  money  he  had  in 
jail  had  been  expended  in  works  of  charity  substantially,  and 
had  not  goods  exceeding  the  value  of  $2 — order  discharging 
him — ^his  assignment  to  Geo.  Robertson,  notice  and  grounds  of 
appeal,  judgment  of  Appeal  Court,  4  Rich.  323,)  and  notice  by 
defendant's  counsel  of  intention  to  sue  Shingler  for  an  escape. 

"  Evidence  was  adduced  for  plaintiffs  going  to  show,  that, 
according  to  appearances.  Shannon,  while  in  jail,  exhibited  in« 
dications  of  great  poverty  and  destitution,  was  poorly  clad,  lived 
on  jail  fare,  and  seemed  to  have  no  means ;  that  once  it  was 
observed  that  a  trunk,  or  box,  of  which  he  had  a  key,  had  been 
forced  and  opened,  that  his  condition  attracted  the  attention  of 

(a)  Vide  Bobertaon  yb.  ShMmoUf  4  Stroll.  419. 
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the  Grand  Jury  several  times,  who  recommended  the  interposi- 
tion of  the  Court.  It  appeared,  moreover,  that  Shingler  had 
manifested  anxiety  to  defendant's  attorneys  for  his  jail  fees,  and 
in  1849  had' made  a  formal  demand  ;  but  for  some  reason  or 
other  he  did  not  push  the  matter  to  a  discharge  of  Shannon  un- 
til the  following  year. 

*'  For  the  defendant : 

"  James  H.  Taylor, — In  1839,  Shannon  kept  a  small  store — 
bought  goods  on  Vendue  Range,  and  was  punctual.  On  the 
2d  April,  1839,  (Shannon  was  arrested  on  the  22d  of  that 
month,)  when  he  was  about  to  go  to  Ireland,  Dick  &  Holmes 
paid  him  $986  52  for  a  stock  of  goods ;  on  the  14th  of  January 
next,  preceding,  they  had  paid  him  $382  69.  After  he  was  in 
jail,  a  check  wsus  drawn  for  him,  by  Dick  &  Holmes,  for  more 
than  $4,000 — the  money  was  carried  by  Dick,  and  Shannon  af- 
terwards acknowledged  that  he  had  received  the  money  from 
Dick.  Shannon  was  of  violent  passions— to  a  certain  extent  he 
was  ignorant — and  was  excited  by  the  transaction  with  Robert- 
son and  Gilfillin.  He  was  in  an  unhappy  condition  in  jail ; 
seemed  to  have  become  a  monomaniac.  He  wore  clothes  a  long 
time,  and  Mr.  Taylor  said  he  carried  him  some  as  matter  of 
charity.  He  often  said  he  had  gotten  the  money,  but  no  one 
would  know  what  had  become  of  it.  The  money  carried  by 
Dick  was  in  bills.  Shannon  dwelt  considerably  on  the  idea  of 
injustice,  and  was  in  a  constant  state  of  excitement.  A  trunk 
he  exhibited  seemed  to  have  been  tampered  with.  He  was  mi- 
serly, I  think. 

"  Oeo.  M,  CotcketL — Shannon  was  introduced  to  me  once, 
and  wished  me  to  buy  cotton  for  him ;  said  he  had  about  $4,000 
he  wished  to  invest  in  cotton,  and  go  to  Ireland  with  it.  Being 
a  seller  of  cotton  I  declined  the  agency,  but  introduced  him  to 
GilfiUin,  and  they  went  off  together ;  some  of  the  cotton  was 
purchased  from  me. 

In  the  case  of  Irving  the  pleas  were  non-assumpsit,  and  stat 
lim.    Writ  27th  September,  1849. 

"  In  the  case  of  Shingler,  the  plea  was  non-assumpsit.  Writ 
August,  1849. 
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"  The  defendant  moved  for  non-suit,  in  each  case,  on  the 
ground  that  the  actions  can  be  maintained  only  by  virtue  of  the 
statute  law,  whereas  these  declarations  contained  no  averments, 
except  as  at  common  law,  nor  did  they  contain  averments  of 
such  circumstances  and  contingencies  as  the  statute  of  1839 
made  indispensable  prerequisites,  or  conditions  precedent,  of  the 
liability  of  the  defendant.  I  have  no  copy  of  the  declarations, 
nor  any  sufficient  note  of  them,  so  as  to  be  able  to  expose  the 
views  I  had  of  this  question  at  the  time  it  was  discussed  and 
decided.  I  must  content  myself,  therefore,  with  suggesting  that 
defendant's  counsel  annex  to  this  report  the  counts  in  each  de- 
claration upon  which  the  point  arises  ;  and  if,  as  I  presume  it 
will  be,  the  question  becomes  thus  intelligible  to  the  Court,  that 
will  be  sufficient.  I  overruled  the  motion  for  non-suit ;  and  the 
defendant  appeals,  in  both  cases,  as  well  from  the  decision  of 
that  point,  as  for  a  new  trial  upon  the  other  grounds  stated  in 
his  behalf.  My  ruling  seemed  consistent  with  what  was  said, 
perhaps  arguendo,  in  favor  of  the  obligation  at  common  law  of 
the  creditor  to  maintain  his  prisoner,  in  the  case  of  Robinson  S^ 
Caldwell  vs.  Simpstm^  3  Strob.  161,  where  the  cases  are  re- 
viewed— at  any  rate  I  thought  it  best  to  take  the  response  of 
the  jury  upon  such  portions  of  the  cases  as  pertained  to  them. 

''  As  to  the  defendant's  motion  for  a  new  trial,  that  involves  the 
exposition  of  the  30th  section  of  the  sheriflFs'  law,  which  is, '  Where 
any  person  shall  be  taken  on  mesne  or  final  process  in  any  civil 
suit,  and  from  inability  to  pay  the  demand,  debt,  or  damages,  or 
find  bail,  if  committed  to  jail,  and  if  such  person  has  no  lands, 
tenements,  goods,  chattels,  or  choses  in  action,  whereby  his 
maintenance  in  jail  can  be  defrayed,  the  plaintiff,  or  person,  at 
whose  instance  such  party  shall  be  imprisoned,  shall  pay  and 
satisfy  the  same ;  and  if  such  person,  or  his  attorney,  shall  re- 
fuse, or  neglect,  after  ten  days  notice,  to  pay,  or  give  security  to 
pay  the  same,  when  demanded,  the  sheriff,  or  jailor,  in  whose 
custody  such  prisoner  is,  may  discharge  him  from  such  confine- 
ment :  Provided^  however,  that  such  prisoner  shall,  before  he 
is  discharged,  render,  on  oath,  a  schedule  of  all  his  estate,  and 
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assign  the  same.'(6)    Antecedent  provisions,  on  the  same  sub- 
ject, can  be  seen  collected  in  Simpson^s  case. 

"  The  construction  I  advanced,  upon  the  Act  of  1839,  was 
substantially  this :  Its  main  objects  were  the  security  of  the 
sheriff  against  loss  ;  and  his  reimbursement  for  expenditures  in 
maintaining  the  prisoner :  when  the  specified  conditions  existed, 
which  gave  the  sheriff  the  right  of  reimbursement,  he  might  de- 
mand the  same,  as  Irving  had  done,  by  action,  without  pre- 
viously serving  notice  and  making  demand :  that  these  last  pre- 
requisites were  applicable  to  the  end  of  avoiding  future  and  in- 
definite expenditure,  by  a  discharge  of  the  prisoner,  without 
liability  for  an  escape  :  that  the  test,  was  not  whether  Shannon 
could  obtain  the  benefit  of  the  Insolvent  laws,  for  that  would 
make  the  sheriff's  rights  depend  on  any  one  of  the  many  cir- 
cumstances (as  undue  preference,  gambling,  excessive  per  diem 
expenditures,  dec.)  which  would  estop  a  prisoner  in  such  re- 
spects, and  Simpson  was  not  ousted  of  the  grace  of  the  Act  of 
1839,  nor  the  sheriff  of  its  benefits,  though  the  former  had  forfeit- 
ed, by  conviction  of  a  false  schedule,  his  claim  to  those  of  the  InsoU 
vent  laws ;  that  the  sheriff  might  discharge  a  prisoner  on  notice, 
without  any  reference  to  his  frauds,  or  his  rights,  or  his  disabili- 
ties ;  and  surely  where  he  could  discharge,  he  could  also  sue 
for  past  maintenance,  so  far  as  any  disability  of  the  prisoner  may 
be  concerned.  These  conclusions  are  fortified  by  considering, 
as  well  the  obvious,  paramount  object  of  the  law,  to  wit :  the 
ease,  security  and  reimbursement  of  the  sheriff,  under  a  hard 
necessity  of  oficial  duty,  as  that  the  creditor  has  all  the  strin- 
gent means  and  appliances  of  the  law  (while  the  sheriff  hath 
not)  to  wring  from  the  prisoner  all  his  effects  whatever,  in  pos- 
session, remainder  and  reversion,  here  or  elsewhere,  both  to  re- 
imburse his  expenditures  for  maintenance,  and  to  satisfy  his 
debt  or  damages. 

'^  As  to  Shannon^s  want  of  estate,  as  specified  in  the  Act, 
''  whereby  his  maintenance  in  jail  can  be  defrayed,"  I  perhaps 
held  language,  in  behalf  of,  the  defendant's  position,  strong- 

""  (6)11  Stot.  31,  Act  1839. 
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er  than  may  be  authorized  by  the  case  of  Simpson^  and  Shan- 
fwfris  case  as  reported  in  4  Rich.  323.  I  considered  the  scheme 
of  Sec.  30,  A.A.  1839,  two-fold,  to  wit,  to  protect  the  sheriff  from 
uncompensated  gratuity  to  the  prisoner,  and  to  compel  the 
prisoner  to  disgorge,  where  he  could,  for  his  own  support.  For 
example,  I  held,  that  if  Shannon  had  in  his  pocket,  or  on  de- 
posit, here  or  elsewhere,  liable  to  his  order  and  available  when 
he  pleased,  the  money  that  he  carried  to  jail,  or  had  there,  or  a 
part  of  it,  I  could  not  think  the  case  had  arisen  in  which  the 
defendant  was  liable  for  his  maintenance.  Yet  I  thought,  ne- 
vertheless, that  if  Shannon  had  no  means  available  to  him  or 
the  sheriff,  even  though  that  should  have  arisen  from  an  act  of 
Shannon's,  void  and  fraudulent  as  to  the  creditor  but  binding  on 
bim,  the  sheriff  would  be  entitled  to  reimbursement  from  the 
creditor.  I  stated  that  I  did  not  like  the  construction  which 
should  favor  the  trick  of  an  imprisoned  debtor  in  smuggling  off 
his  means,  so  as  to  save  them  for  himself,  and  thereby  to  throw 
his  support  on  the  creditor  or  another.  Upon  this  point  I  could 
not  disregard  the  force  of  the  reasoning  of  Butler,  J.,  in  Tho- 
fFMsson  vs.  Kerr,  2  McM.  340. 

"  It  is  not  safe  to  rely  on  the  idea  that  the  sheriff's  right  to 
recover  in  such  actions  as  these,  is  confined  to  a  case  where  one 
is  originally  committed  to  jail  "  from  inability  to  pay  the  de- 
mand^ debt,  or  damages,  or  to  find  bail"  It  is  true  these  words 
seemed  to  have  attracted  the  attention  of  the  majority  of  the 
Court,  in  Thoma^son  and  Kerr  ;  and  sticking  close  to  the  let- 
ter we  should  have  to  acknowledge  that  a  prisoner,  in  that  pre- 
cise condition,  is  described  by  the  Legislature  as  '  such  person,' 
whose  maintenance  the  plaintiff  committing  him  was  to  defray. 
Yet  it  would  scarcely  be  judicial  not  to  recur  again  to  the  gene- 
ral scope,  the  prominent  end  of  the  legislation,  relief  to  the  sheriff 
in  the  actual  existing  circumstances  of  the  case.  It  is  necessary 
to  remember,  that  it  is  scarce  possible  to  ascertain  when  a  pris- 
oner could  not  give  bail ;  hardly  more  so  for  the  sheriff  to  shew 
that  he  could  not  have  paid  the  debt :  and,  if  we  adhere  to  the 
letter,  what  should  we  do  with  a  case  where  it  was  palpably 
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manifest,  that,  at  the  commitment,  the  prisoner  could  pay  the  debt 
and  give  bail,  lyet  subsequent  disaster  had  extinguished  his 
power  to  do  either  by  blotting  out  all  his  effects  ?  I  am  apt  to 
think  it  is  not  easy  to  find  any  meaning  at  once  rational  and 
practical  for  the  words  under  consideration. 

"  Every  case  that  arises  shews  additional  difficulty  in  mould- 
ing a  satisfactory  interpretation  of  this  30th  section,  and  I  think 
it  will  appear  that  the  reasoning  employed  in  Thomasson  if 
Kerr^  and  Robinson  ^  Caldwell,  and  Simpson,  does  not  lead 
the  mind  in  the  same  direction. 

'^  As  to  Irving's  case,  I  held  him  to  be  barred  by  the  stat.  lim. 
as  to  every  item  anterior  to  a  period  of  four  years  from  the 
bringing  of  his  action.  The  jury  found  accordingly,  excluding 
what  was  thus  indicated,  and  finding  for  Irving  the  remainder 
of  his  demand.  From  this  result  he  appeals.  As  I  have  sug- 
gested already,  I  must  refer  to  copies  of  the  declarations  for  all 
points  arising  from  them  on  the  motion  for  nonsuit." 

The  plaintiff,  Irving,  appealed,  and  now  moved  this  Court  for 
a  new  trial  on  the  ground,  that  between  plaintiff  and  defendant, 
as  sheriff,  and  suing  creditor  holding  his  prisoner  in  custody, 
the  contract  implied  by  law  was  one  contract,  and  the  obliga- 
tion imposed  on  the  plaintiff  was  one  obligation.  That  he  had 
a  right  to  treat  the  defendant's  obligation  as  an  entire  contract, 
and  a  performance  on  his  part  a  condition  precedent.  The 
plaintiff  has  so  treated  it,  and  defendant  has  no  right  to  split  the 
contract  merely  to  defeat  the  performance  of  his  part  in  full, 
after  plaintiff  has  performed  his  obligation  in  full,  and  that  for 
these,  and  other  reasons,  his  Honor  should  have  charged  the 
jury  that  the  statute  of  limitations  did  not  apply. 

The  defendant  also  appealed,  and  now  moved  for  non-suit  or 
in  arrest  of  judgment. 

1.  That  the  actions,  in  these  cases,  are  not  sustainable,  being 
brought  at  common  law,  and  not  under  the  Act  of  1839. 

2.  That  the  declarations  are  substantially  defective,  in  not 
containing  the  material  averments,  under  the  Act  of  1839,  that 
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the  prisoner,  whose  jail  maintenance  was  sought  to  be  recover- 
ed, was  arrested,  or  committed  to  jail,  "  from  inability  to  pay 
the  demand,  debt,  or  damages,  or  find  bail,"  and  "  has  no  lands, 
tenements,  goods,  chattels,  or  choses  in  action,  whereby  his 
maintenance  in  jail  can  be  defrayed." 

3.  (As  to  Shingler's  case.)  That  the  only  count  in  the  de- 
claration, which  can  possibly  be  supported,  alleges  the  custody 
and  maintenance  of  the  prisoner  under  bail  process,  whereas  the 
proof  was  that  his  entire  custody  and  maintenance  were  under 
final  process. 

Or  for  new  trials  on  the  grounds : 

1.  That  sherifis,  under  the  Act  of  1839,  are  not  entitled  to  de- 
mand the  jail  maintenance  of  prisoners  from  plaintiffs,  until 
neglect  or  refusal  of  plaintiffs,  "  after  ten  days  previous  notice 
to  pay,  or  give  security  to  pay  the  same,  when  demanded ;" 
and,  in  Irving's  case,  there  was  no  proof  of  any  such  notice  at 
all,  and  in  Shingler's  case,  the  notice  was  only  from  June  or 
July,  1849,  (covering  but  a  small  portion  of  his  demand,)  and 
could  only  have  effect  prospectively. 

2.  That  it  was  fully  proved  that  the  prisoner,  John  Shannon, 
had  upwards  of  $4,000,  of  his  own,  in  bank  bills,  in  his  posses- 
sion, after  he  was  committed  to  jail,  and  had  full  ability  to 
maintain  himself  in  jail,  and  if  he  ever  lost  that  ability  it  was 
by  his  own  wilful  waste  and  fraud ;  and  therefore  Robertson 
was  not  liable  for  his  maintenance  in  jail. 

3.  That  the  verdicts  were,  in  other  respects,  contrary  to  law 
and  evidence. 

Yeadan,  for  defendant,  contended  that  no  action  lay  at  the 
common  law,  by  the  sheriff  against  the  creditor,  for  the  mainte- 
nance of  his  debtor  in  prison.  Jail  fees  are  costs ;  Pee  Bill  1791, 
6  Stat.  152.  Costs  are  unknown  to  the  common  law — are  in 
the  nature  of  penalties,  1  Rich.  4 — and  are  given  by  statute. 
Execution  may  issue  for  them ;  Act  1791,  §  11, 7  Stat.  264.  The 
primary  liability  is  on  the  losing  party ;  the  other  party's  lia- 
bility is  secondary.    Under  the  Act  no  execution  can  issue 
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against  the  prevailing  party ;  against  him  the  officer's  claim  is 
for  services  rendered.  Corrie  vs.  Fitz^  3  McC.  25 ;  Carrie  vs. 
Jacobs,  Harp.  326.  The  prevailing  party  being  liable  only  for 
services  rendered  to  himself,  and  for  these  only  in  case  the  other 
party  is  insolvent  and  unable  to  pay,  the  question  arises,  whether 
the  maintenance  in  jail  is  a  service  rendered  to  the  plaintiff? 
Clearly  not.  Sheriff  vs.  Taylor^  2  Brev.  482.  Feeding  a  debt- 
or in  jail  is  a  service  rendered  to  the  debtor  himself  and  not  the 
plaintiff.  It  is  one,  which  at  the  common  law  neither  plaintiff 
nor  sheriff  is  bound  to  render;  Dive  vs.  Manningkanij  Plowd.68, 
If  sheriff  renders  them  to  debtor  he  has  no  right  to  look  to  cre- 
ditor. There  is  no  promise  either  express  or  implied  by  creditor 
to  pay.  McClain  vs.  Hayne,  1  Tread.  212.  The  insolvent 
debtor's  Act  makes  the  plaintiff  liable  for  jail  fees  in  a  certain 
case.  Does  not  this  show  that  he  was  not  liable  at  the  common 
law  ?  Then  follows  the  County  Court  Act,  which  makes  the 
plaintiff  liable  if  debtor  has  no  '  lands,  tenements,  goods  or 
chattels.'  Next  is  the  Act  of  1817,  6  Stat.  66,  which  gives  a 
special  action  on  the  case  against  plaintiff  if  assignee  has  not 
enough  to  pay  the  fees :  and  lastly  is  the  Act  of  1839.  Cited 
Benbow  vs.  Moore,  1  Tread.  449  ;  Caldwell  vs.  Boyd,  2  N.  & 
McC.  377 ;  Love  vs.  Lowry,  1  McC.  181 ;  Schroter  vs.  Craw- 
ford,  1  Hill,  422 ;  Dud.  71 ;  Thomassonvs.  Kerr, 2  McM.  340. 
Had  thus  shown  that  at  common  law  plaintiff  was  not  liable  for 
the  maintenance  of  his  debtor  ;  but  at  most  he  is  only  seconda- 
rily liable,  and  here  it  is  not  even  alleged  that  Shannon  was 
unable  to  pay.  Then,  as  to  the  liability  of  the  creditor  under 
the  Act  of  1839.  Where  a  statute  gives  a  new  remedy  its  pro- 
visions must  be  strictly  pursued :  everything  which  it  requires 
must  be  alleged  and  proved.  Lowden  vs.  Moses,  1  McC.  120. 
What  the  Act  requires  was,  in  this  case,  neither  alleged  nor 
proved.     Thomasson  vs.  Kerr. 

Petigru,  contra.  It  may  be  true  that  it  once  was,  or  is  even 
now,  the  common  law  of  England  that  the  creditor  is  not  liable. 
But  does  it  follow,  necessarily,  that  the  same  rule  prevails  in  this 
State  ?    The  conmion  law  is  constantly  altering  to  suit  the  cir- 
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cumstances  of  the  times  and  place.  Such  a  law  might  have 
been  proper  a  century  ago  but  not  now,  it  might  suit  England 
but  not  South-Carolina.  Referred  to  and  commented  on  Cald- 
well vs.  Boyd  and  Robinson  ^  Caldwell  vs.  Simpson.  The 
action  brought  here  is  not  upon  the  statute.  The  statute  may 
modify  the  sheriff's  right  and  show  the  circumstances  under 
which  he  may  sue,  but  the  action  is  upon  the  contract  and  at 
common  law.  Bui.  N.  P.  183.  The  allegation  that  Shannon 
was  in  custody  imder  bail  process  is  immaterial  and  may  be  re- 
jected as  surplusage.  Upon  plaintiff  Irving's  ground  of  appeal 
he  cited  Bac.  Abr.  Debt ;  Com.  Dig.  Action,  F. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  These  cases  are  the  sequel  of  a  long  protracted 
contest,  in  which  Robertson,  and  Gilfillin  his  former  copartner, 
endeavored  to  wrest  from  their  debtor,  Shannon,  a  sum  of  mo- 
ney which  they  alleged  he  possessed :  and  to  which  Shannon 
clung  with  obstinate  pertinacity.  There  was  evidence  sufficient 
at  least,  to  justify  the  belief  of  Robertson  and  Gilfillin,  that  Shan- 
non did  possess  such  means  of  satisfying  their  just  demand,  and 
to  excuse  their  resentment  at  his  perverse  resolution  that  the 
money  should  never  be  applied  to  that  purpose.  But  the  merits 
of  Robertson's  complaint  are  not  involved  in  this  issue :  and 
this  allusion  is  made  to  the  subject,  only  to  remove  any  impres- 
sion of  prejudice  against  his  cause,  in  the  minds  of  the  Court. 

The  controlling  question  submitted  by  the  appeal  is,  whether 
tke  plaintiffs  can  maintain  their  actions,  at  common  law ;  which 
the  defendant  controverts  in  his  first  ground.  If  the  plaintiffs 
cannot  maintain  their  actions  at  common  law,  the  defendant,  by 
his  second  ground,  denies  that  the  declarations  are  sufficient  to 
maintain  the  actions,  under  the  Sheriffs'  Act  of  1839. 

The  30th  section  of  this  Act  provides  that,  "  where  any  pep- 
son  shall  be  taken,  on  mesne  or  final  process,  in  any  civil  suit, 
and  from  inability  to  pay  the  demand,  debt  or  damages,  or  find 
bail,  if  (is)  committed  to  jail ;  and  if  such  person  has  no  lands, 
tenements,  goods,  chattels  or  choses  in  action^  whereby  his  main- 
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tenance  in  jail  can  be  defrayed,  the  plaintiff  or  person,  at  whose 
instance,  such  party  shall  be  imprisoned,  shall  pay  and  satisfy 
the  same  :  and  if  such  person,  or  his  attorney  shall  refuse  or 
neglect,  after  ten  days  notice,  to  pay  or  give  security  to  pay  the 
same,  when  demanded,  the  sheriff  or  jailor  in  whose  custody 
such  prisoner  is,  may  discharge  him  from  such  confinement : 
provided,"  d&c. 

It  is  a  well  settled  rule  of  pleading  that,  where  a  statute  gives 
a  new  action,  the  plaintiff  must  aver  and  prove  everything  which, 
by  the  statute,  is  necessary  to  entitle  him  to  an  action.  Com. 
Dig.  Action  on  Case,  A,  3.  We  are  informed,  from  the  argu- 
ment,  that  the  declarations  aver  that  Shannon  had  "  no  visible 
means,"  whereby  his  maintenance  in  jail  might  be  defrayed. 
Now  although,  if  the  necessary  matter  be  stated,  in  substance 
and  effect,  that  is  sufficient,  and  the  precise  words  of  the  statute 
need  not  be  used,  (1  Chit.  PI.  372  ;  3  Wils.  318,)  yet  the  aver- 
ment of  "  no  visible  means"  does  not  fulfil  this  condition.  The 
terms  are  vague  and  equivocal.  They  may  mean  property 
beyond  the  plaintiff's  vision,  as  well  as  property,  not  the  object 
of  that  sense.  By  ''visible  means"  is  commonly  imderstood, 
property  in  possession,  as  distinguished  from  choses  in  action, 
such  as  stocks,  bonds  or  other  securities  for  money.  In  this, 
which  is  the  common  and  popular  meaning,  the  prisoner  may 
not  have  ''  any  visible  means,"  and  yet  have  ''  chattels  or  choses 
in  action,  whereby  his  maintenance  in  jail,  may  be  defrayed." 
And  so  the  averment  in  the  declarations  does  not  state,  in  sub- 
stance and  effect,  the  matter  required  by  the  statute  to  give  an 
action  to  the  plaintiff. 

But  where  an  action  is  sustainable,  at  common  law,  and  an 
action  is  also  given  by  statute,  without  taking  away  the  com- 
mon law  right,  an  action  may  be  maintained  at  common  law, 
as  well  as  upon  the  statute.  This  brings  us  to  the  questioni 
whether  the  plaintiff  can  maintain  their  actions,  at  common  law? 

It  is  affirmed  for  the  defence,  that,  by  the  common  law  of 
England,  neither  the  plaintiff  nor  the  sheriff  is  bound  to  main- 
tain a  prisoner  on  civil  process :  but  that  he  must  support  him- 
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self  in  jail.  The  leading,  if  not  the  only  authority  for  this  po- 
sition, is  the  case  of  Dive  vs.  Manningham^  Plowd.  68 :  in 
which  C.  J.  Montague,  in  argument,  says,  "  if  one  be  in  execu- 
tion, he  ought  to  live  of  his  own.  Neither  the  plaintiff  nor  the 
sheriff  is  bound  to  give  him  meat  or  drink :  no  more  than,  if 
one  distrains  cattle  and  puts  them  in  a  pound.  No  more  is  the 
plaintiff  or  sheriff  bound  to  give  meat  to  the  prisoner:  and  this 
by  the  course  of  the  common  law :  but  he  ought  to  live  of  his 
own :  and  if  he  have  no  goods  of  his  own,  he  shall  live  by  the 
charity  of  others :  and  if  others  will  give  him  nothing,  let  him 
die,  in  the  name  of  God,  if  he  will,  and  impute  the  cause  of  it  to 
his  own  fault :  for  his  presumption  and  ill  behaviour  brought 
him  to  that  confinement."  In  12  Mod.,  Holt,  C.  J.,  also  affirms 
that  the  sheriff  is  not  bound  to  maintain  his  prisoner.  He  does 
not  say,  by  the  common  law. 

On  the  contrary  we  have  the  authority  of  Lord  Coke,  Co.  Lit. 
295  a,  that  a  jailor  cannot  refuse  victuals  to  his  prisoner ;  and 
ought  not  to  suffer  him  to  die  for  want  of  sustenance.  The 
same  is,  in  effect,  repeated  in  PinchmCs  case,  9  Rep.  87.  Lord 
Coke  is,  at  least,  a  counterpoise  to  the  authorities  against  him. 

It  is  a  matter  of  surprise  that  it  should  be  affirmed  the  jailor 
is  not  bound,  at  common  law,  to  provide  for  a  prisoner,  under 
civil  process,  when,  at  common  law,  a  debtor  was  not  subject  to 
anest  either  on  mesne  or  final  process.  The  learning  on  this 
subject  will  be  found  in  3  Black.  Com.,  Tit.  Process.  A  defen- 
dant, except  for  forcible  injuries,  could  be  brought  into  Court, 
only  by  summons  and  attachment :  and,  if  he  held  out  against 
these,  by  distringasj  whereby  his  goods  and  the  profits  of  his 
land  were  seized  and  forfeited  to  the  king.  '^  And  here,"  says 
Blackstone,  '^  by  the  common,  as  well  as  the  civil  law,  the  pro- 
cess ended,  in  cases  of  injury  without  force :  the  defendant,  if 
he  had  anything,  being  gradually  stript  of  it  all  by  repeated  dis- 
tresses, till  he  rendered  obedience  to  the  king's  writ :  And  if  he 
had  no  substance,  the  law  held  him  incapable  of  making  satis- 
faction :  and  therefore  looked  upon  all  other  process  as  nuga- 
tory."   It  was  only  for  injuries  with  force,  which  involved  a 
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breach  of  the  peace  and  liability  to  a  fine  to  the  king,  that  the 
defendant  was  subjected  to  a  capias  ad  respondendum.  By 
several  statutes,  the  last  of  which  was  the  19  Henry  TIL,  c,  9, 
that  process,  by  degrees,  was  extended  to  all  actions. 

By  referring  to  Bacon's  Abr.  Tit.  Execution,  it  will  be  found, 
that  the  writ  of  capias  ad  satisfaciendum  was  allowed  by  the 
common  law,  only  in  case  of  the  king :  who,  by  his  prerogative, 
might  have  execution  of  the  body,  goods  and  lands  of  his  debtor. 
This  process  was,  first,  extended,  by  the  Stat.  13  Ed.  I.,  c.  11; 
by  which  it  was  enacted,  that  servants,  bailiffs  and  others  bound 
to  account,  and  who  might  be  found  in  arrear,  should  be  arrested 
by  their  bodies  and  kept  by  the  sheriff  or  jailor,  inferris,  et  in 
bona  custodia,  at  their  own  expense,  until  the  arrears  were  satis- 
fied. By  subsequent  statutes,  this  writ  of  execution  was  grant- 
ed in  other  actions,  until  lastly,  by  the  statute  of  Henry  TIL 
before  cited,  it  was  allowed  in  all  actions  on  the  case.  Gilbert 
(Executions  76,  7)  says,  he  is  not  aware  there  is  any  trace  of 
this  writ  in  our  early  writers ;  and  it  would  seem  not  improb- 
able that  the  course  of  proceeding  was,  upon  the  prayer  of  the 
plaintiff,  to  detain  the  defendant  in  execution,  under  the  capias 
pro  fine,  until  he  had  satisfied  the  plaintiff  for  the  damage :  the 
king,  for  the  benefit  of  the  plaintiff,  refusing  to  take  his  fine  for 
the  breach  of  the  peace,  until  the  plaintiff  had  been  satisfied  for 
his  damages. 

The  rule  that  neither  the  plaintiff  nor  the  jailor  is  bound  to 
maintain  a  prisoner,  on  civil  process,  does  seem  to  prevail  in  the 
English  courts :  but  it  is  clear  it  is  not  derived  from  the  com- 
mon law :  and  could  not  have  been  imported  into  this  State,  as 
a  part  of  the  common  law.  This  is  sufficient  for  our  present 
purpose :  and  it  would  be  more  curious  than  profitable  to  in- 
quire into  its  origin.  • 

But  even  if  the  doctrine  in  Dive  vs.  Manningkam  was  the 
common  law  of  England,  it  never  was  of  this  State.  It  is  a 
mistake  to  suppose  that  the  entire  body  of  the  common  law  was 
imported  by  the  first  settlers.  On  this  sutgect,  Blackstonesays, 
1  Com.  63,  "  Colonists  carry  with  them  so  much  of  the  common 
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law  as  is  applicable  to  their  own  situation  and  the  condition  of 
an  infant  colony :  such,  for  instance,  as  the  general  laws  of  in- 
heritance and  of  protection  from  personal  injuries.  The  artifi- 
cial refinements  and  distinctions,  incident  to  the  policy  of  a  great 
and  commercial  people,  and  the  laws  of  police  and  revenue, 
(such,  especially,  as  are  enforced  by  penalties,)  the  mode  of 
maintenance  for  the  established  clergy,  and  the  jurisdiction  of 
the  spiritual  courts,  and  a  multitude  of  other  provisions,  are 
neither  necessary  nor  convenient  for  them :  and  are,  therefore, 
not  in  force.  What  shall  be  admitted  and  what  rejected,  at 
what  times  and  under  what  restrictions,  must,  in  case  of  dis- 
pute, be  decided  in  the  first  instance  by  their  own  provincial 
judicatures,  subject  to  the  control  of  the  king  in  council." 

The  first  impression  of  horror,  which  is  created  by  the  an- 
nouncement of  G.  J.  Montague's  law,  is  in  some  measure  re- 
lieved by  the  consideration,  that  its  cruelty,  in  practice,  was 
obviated  by  the  private  benevolence  of  a  great  metropolis ;  by 
the  ample  foundations  of  charity  in  an  ancient  and  wealthy 
community,  and  by  the  ample  revenues  and  systematic  alms  of 
the  church.  But  the  poor  adventurers  who  came  to  seek  their 
fortunes  in  the  wilderness  of  Carolina,  were  too  intensely  occu- 
pied in  the  struggle  against  famine  and  a  savage  foe,  to  spare 
the  time  and  the  means  for  visiting  and  relieving  the  wants  of 
prisoners.  Liberty  was  more  prized  than  money :  and  the  labor 
and  prowess  of  every  man,  in  providing  for  the  common  subsis- 
tence and  security,  were  more  indispensable  than  the  protection 
of  credit. 

In  the  condition  of  the  colony,  such  a  law  must  have  inflicted 
painful  suffering,  even  if  the  insolvent  debtor  was  spared  the 
doom,  so  blasphemously  denounced  against  him.  The  law 
would  be  a  reproach  to  any  people*  If  intended  for  the  punish- 
ment of  the  debtor,  it  is  shockingly  cruel ;  and  equally  unjust, 
for  it  does  not  discriminate  between  the  innocent  and  the  guilty, 
the  unfortunate  and  the  vicious.  As  a  measure  of  coercion  it  is 
not  less  reprehensible.  <Such  a  law  was  repugnant  to  the  char- 
16 
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acter  of  the  people  and  the  civilization  of  the  period  when  the 
colony  was  settled :  and  therefore  was  not  adopted. 

It  is  a  remarkable  fact,  and  confirms  this  conclusion,  that,  for 
more  than  sixty  years  after  the  first  settlement,  there  was  no 
jail  in  the  province.  The  Act  of  1731,  reciting  that  the  provost 
marshal  had,  for  many  years,  taken  the  emoluments  of  sheriff 
or  jailer  withoutany  legal  responsibility,  declares  that  for  any  mis- 
feasance or  default  in  the  keeping  of  prisoners,  he  should  be  sub- 
ject to  the  fines  and  penalties  which  are  imposed  by  the  Eng- 
lish law :  and  enacts  that  the  house  of  the  provost  marshal,  or 
any  other  place  he  may  publicly  use  for  the  keeping  of  prisoi!- 
ers,  shall  be  deemed  the  provincial  jail,  until  a  public  or  provin- 
cial jail  shall  be  built :  and  that  the  provost  marshal  may  exer- 
cise all  the  powers  and  authority  of  sheriffs  or  jailers  in  Eng- 
land, in  the  ordering  and  keeping  of  the  jail  and  the  prevention 
of  escapes,  "  so  far  as  the  same  are  agreeable  to  the  laws,  usages 
and  customs  of  this  province." 

An  examination  of  our  decided  cases  will  prove  that  the  law 
of  Dive  vs.  Manningham  has  never  received  the  sanction  of 
our  Courts,  but,  on  the  contrary,  has  been  repudiated.  The 
case  of  McClain  vs.  Hayne,  I  Tread.  212,  which  is  the  leading 
authority  cited  in  its  support,  shews  the  recognition  of  it  by  only 
two  Judges  (Bay  and  Brevard)  out  of  a  Court  of  six — Judge 
Nott  making  an  energetic  protest  against  any  such  doctrine. 
The  Sheriff  vs.  Tat/lor,  2  Brev.  482,  only  decided  that  a  jailer's 
charges  for  maintenance  of  prisoners  are  not  such  fees,  for  which 
the  clerk  may  issue  execution,  on  the  taxation  of  costs  under  the 
Act  of  1791.  In  Love  vs.  Lawry,  1  McC.  180,  the  sheriff 
sued,  under  the  Act  of  1817,  the  plaintiff  in  execution  for  the 
board  in  jail  of  an  insolvent  debtor,  and  it  was  decided  that  the 
process  was  defective  in  not  sufficiently  setting  out  what  was 
required  by  the  statute  to  give  him  an  action.  Schroter  vs. 
Crawford^  1  Hill,  422,  only  decided  that  when  the  sheriff  col- 
lects money  on  execution  for  a  prisoner  in  execution,  the  plain- 
tiff, at  whose  suit  the  prisoner  is  arrested,  could  not  demand  it, 
16* 
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having  lost  his  lien ;  and  that  the  sheriff  could  not  retain  it — 
for  though  the  sheriff  might  have  a  claim  against  Ihe  prisoner 
for  his  maintenance,  it  was  founded  in  contract,  and  could  be 
recovered  only  by  suit.  These  cases  are  all  which  have  been 
or  can  be  cited  in  support  of  the  common  law  obligation  of  a 
prisoner  in  execution  to  maintain  himself. 

The  first  case  to  the  contrary  is  Moore  vs.  Benbow,  (1  Tread. 
449,)  decided  the  year  after  McClain  vs.  Hayne.  The  liability 
of  the  plaintiff  to  the  sheriff  for  the  maintenance  of  his  prisoner, 
was  the  only  question  made  in  the  case.  It  was  held  by  Smith, 
Colcock  and  Nott,  Justices,  that  "  the  creditor  is  bound,  by  his 
implied  contract  with  the  jailer,  to  see  him  paid  for  the  support 
of  the  debtor,  on  the  ground  that  it  is  a  claim  founded  on  equity 
and  good  conscience :  and  which  the  creditor  is  bound  to  pay." 
Bay,  Brevard  and  Grimke,  Justices,  adhered  to  McClain  vs. 
Hayne,  Caldwell  vs.  Boyd^  (2  N.  and  McC.  377,)  is  the  next 
case.  Gantt,  J.,  who  delivered  the  opinion  of  the  Court,  rests  the 
decision  solely  on  the  ground  "  that  the  prisoner  is  to  be  sup- 
ported :  and  the  expense  must,  and  ought  to  fall  on  the  person 
for  whose  benefit  the  party  was  deprived  of  his  liberty."  Rich- 
ardson, Colcock,  Nott  and  Huger,  Justices,  concurred. 

By  these  cases  the  supposed  common  law  rule  is  rejected  ; 
and  they  are  in  harmony  with  the  legislation,  on  the  subject. 
By  the  20th  section  of  the  Insolvent  Debtors'  Acl,(a)  when  the 
defendant  is  admitted  to  its  benefits,  the  plaintiff  is  declared  lia- 
ble to  pay  the  sheriff^s  fees  for  his  maintenance.  The  assignees 
are  directed  to  refund  the  plaintiff  from  the  assigned  effects,  if 
they  are  sufficient.  By  the  13th  section  of  the  same  Act,(&)  if 
the  defendant  is  remanded  to  jail  by  the  Judge's  order,  on  sus- 
picion that  he  has  not  rendered  a  fair  schedule  of  his  property, 
the  creditors  at  whose  instance  he  may  be  remanded,  are  re- 
quired to  pay  the  provost  Marshall  6s.  3d.  per  diem,  for  his  sub- 
sistence ;  and  if  they  neglect  to  pay  the  same,  for  the  space  of 
one  week,  the  provost  Marshall  shall  immediately  discharge  the 
prisoner.    By  the  34th  section  of  the  County  Court  Act,(c)  if  a 
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prisoner  in  execution  has  been  detained  for  the  space  of  twenty 
days,  the  sheriff  of  the  county  shall  have  the  right  to  security 
(if  require!!)  for  his  maintenance,  from  the  plaintiff  or  his  attor- 
ney :  and  if  it  is  not  given,  the  prisoner  shall  be  discharged. 
This  section,  in  terms,  applies  to  the  county  sheriffs  and  jails. 
The  39th  section(a)  relates  to  the  discharge  of  insolvent  debtors. 
It  could  not  be  intended  to  apply  to  county  sheriffs  and  jails, 
which  had  been  fully  provided  for  in  the  34th  section  :  and  as 
a  general  enactment,  was  not  repealed  with  the  County  Court 
Act.  The  30th  section  of  the  sheriff's  Act  of  1839,(6)  which 
has  been  cited  in  the  first  part  of  this  opinion,  is  almost  a  literal 
transcript  of  the  39th  section  of  the  County  Court  Act.  The 
Act  of  1817,  6  Stat.  66,  made  the  assignees  of  the  prisoner  lia- 
ble, in  the  first  instance  ;  and  if  they  had  not  sufficient,  made 
the  plaintiff  liable,  by  a  special  action  on  the  case.  If  the  pris- 
oner neglected  or  refused  to  surrender  his  effects,  the  sheriff  was 
declared  not  liable  to  provide  for  his  subsistence,  unless  his  fees 
were  tendered  to  the  sheriff  at  the  end  of  every  week.  These 
provisions  are  superseded  by  the  Act  of  1839. 

It  cannot  be  inferred,  because  these  enactments  declare  the 
liability  of  the  plaintiff  to  provide  for  his  prisoner,  that  such  lia- 
bility did  not  exist  at  common  law.  The  several  Acts  modify 
or  regulate  the  plaintiff 's  liability,  and  do  not 'simply  enact  it. 
The  liability  of  the  defendant,  ultimately,  for  his  own  support 
is  recognized ;  reimbursement  of  the  plaintiff  from  the  defend- 
ant's assets  is  provided  for :  and  the  sheriff  is  protected  against 
loss  by  authority  given  to  him  to  discharge  the  prisoner,  if  upon 
notice,  and  within  a  limited  time,  the  plaintiff,  or  his  attorney, 
does  not  pay,  or  give  the  sheriff  security  for  the  payment  of  the 
prisoner's  subsistence. 

The  common  law  liability  of  the  sheriff  may  be  tested  by  a 
supposed  case.  If  the  sheriff  had,  at  any  period  of  the  history 
of  this  State,  locked  up  a  prisoner  on  bail  process  or  execution, 
as  by  law  he  might  do,  and  then  neglected  to  provide  him  meat 
and  drink,  so  that  he  died  of  starvation,  can  it  be  doubted  that, 

(a)  lb.  230.  (6)  U  Stat  31. 
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on  an  indictment  for  murder,  the  case  of  Dive  vs.  Manning- 
ham,  would  have  availed  nothing  for  his  acquittal.  Unless  it 
be  affirmed  that  so  barbarous  a  murder  could  be  justified,  Dive 
vs.  Manningham  never  was  recognized,  as  law. 

It  has  been  shown  from  the  adjudged  cases,  that,  by  the  com- 
mon law  of  this  State,  the  sheriff  is  bound  to  support  his  pris- 
oner under  civil  process,  and  that  the  plaintiff  is  bound  ex  con- 
tractu^ to  repay  to  the  sheriff  his  expenses :  and  that  these  cases 
conform  to  the  whole  course  of  legislation  on  the  subject. 

The  ground  of  the  plaintiff's  liability  is,  that  the  prisoner  is 
confined  for  the  benefit  of  the  plaintiff,  by  whose  order  he  is 
committed  to  prison,  and  who  alone  has  the  power  to  discharge 
him :  that  it  is  the  duty  of  the  sheriff  to  receive,  keep  and  pro- 
vide for  the  prisoner's  subsistence,  which  is  more  than  equiva- 
lent to  the  plaintiff's  special  instance  and  request.  Ex  equo  et 
bono,  the  plaintiff  is  bound  to  repay  the  sheriff  for  the  work  and 
labor  done  and  money  expended  for  his  benefit.  The  plaintiffs 
have,  for  many  years,  kept  Shannon  a  prisoner,  and  expend- 
ed hundreds  of  dollars  for  the  use  of  the  defendant  in  his  firuit- 
less  endeavor,  by  rigorous  and  protracted  imprisonment,  to  com- 
pel Shannon  to  pay  his  debt.  By  the  plainest  principles  of 
justice  the  defendant  is  bound  to  recompense  them  for  services 
rendered,  risks  incurred  and  money  expended  by  his  order  and 
for  his  benefit. 

The  liability,  thus  enforced  by  a  common  law  action,  does 
not  practically  differ  from  the  remedy  given  by  the  Act  of  1839, 
In  Robinson  ^  Caldwell  vs.  Simpson,  it  was  held,  that  the  Act 
of  1839  being  intended  for  the  relief  of  the  sheriff,  the' condi- 
tion, if  the  prisoner  ^^  has  no  lands,  &c.  whereby  his  mainte- 
nance in  jail  may  be  defrayed,"  must  be  construed  to  mean  any 
such  lands,  <fcc.  as  the  sheriff  can  make  available.  So  that,  if 
the  prisoner  has  lands  and  effects  in  a  foreign  jurisdiction,  or 
otherwise  so  situated,  disposed  of  or  concealed,  that  the  sheriff 
cannot  make  them  available  for  the  payment  of  his  demand,  the 
plaintiff  is  liable  to  the  sheriff.  Consistently  with  the  design  of 
the  Acty  no  other  construction  can  be  given  to  that  condition : 
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for  it  may  safely  be  assumed  in  every  case,  that,  if  the  plaintiff 
cannot  by  his  execution  oi  fi,fa.^  and  the  actual  imprisonment 
of  his  debtor  under  a  ca,  sa.,  make  any  property  or  effects  of 
the  prisoner  available  for  the  satisfaction  of  his  debt,  the  sheriff 
cannot  be  more  successful  for  the  payment  of  his  simple  con- 
tract demand.  It  cannot  be  supposed  that  a  debtor,  who  may 
have  effects  which  the  plaintiff  cannot  reach,  and  which  he  will 
not  surrender  for  the  payment  of  the  plaintiff's  debt,  will  volun- 
tarily advance  to  the  sheriff  the  expenses  of  his  support,  in  re- 
lief of  the  liability  of  his  exacting  creditor,  and  thereby  prolong 
his  own  imprisonment.  It  is  a  vain  objection  to  this  construction 
of  the  Act  of  1839,  that,  thereby,  the  prisoner  will  be  encouraged 
and  supported  in  his  dishonest  purpose  of  retaining  his  property 
from  the  payment  of  his  debts.  The  plaintiff  or  the  sheriff  must 
pay  his  expenses :  and  it  is  difficult  to  perceive  how  the  prison- 
er's support  by  the  sheriff  can  encourage  his  obstinacy,  any 
more  than  his  support  by  the  plaintiff.  The  prisoner  must  be 
wholly  indifferent  between  the  plaintiff  and  the  sheriff,  which 
shall  pay  his  expenses. 

When  it  is  held  that  the  plaintiffs  may  maintain  their  actions 
at  common  law,  ail  the  defendant's  grounds  of  appeal  are  dis- 
posed of:  except  the  third  ground  in  arrest  of  judgment,  that, 
in  Shingler's  case,  the  declaration  alleges  the  custody  and  main- 
tenance of  the  prisoner  under  bail  process  instead  of  execution. 
The  liability  of  the  plaintiff  is  the  same  under  either.  At  com- 
mon law  it  is  sufficient  to  aver  that  the  defendant  is  indebted  to 
the  plaintiff  for  the  maintenance  of  a  prisoner,  at  his  suit.  The 
averment  of  a  circumstance  which  is  wholly  immaterial  to  the 
plaintifi^s  recovery,  and  mere  surplusage,  cannot  prevail  in  ar- 
rest of  judgment,  nor  the  neglect  to  prove  it  be  a  ground  of  non- 
suit. 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Glover, 
JJ.,  concurred. 

Motion  dismissed. 
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/?•  J.  Davant^  dminr  vs.  F,  P.  Pope,  Ex^or  of  Geo,  Pope, 

Debt  on  « trnsiee's  bond,  oondittoned  to  perfonn  all  the  duties  of  the  tnist  and  aooonnt 
ammalty  before  the  Commissioner.  The  declaration  assigned  breaohes — ^that  the  troa- 
tee  had  not  applied  the  proceeds  of  certain  lands  sold,  as  in  duty  bound,  and  had  not 
accounted  annually  before  the  Commissioner.  Plea — ^that  the  trustee  had  not  been 
ffunmoaed  to  account,  nor  had  the  accounts  been  adjusted  and  a  sum  asoertuned  to  be 
due  thereon.  Replication — that  leaye  was  given  by  the  Chancellor  to  put  the  bond  in 
suit : — Hddj  on  general  demurrer  to  the  replication,  (1)  that,  if  the  plea  had  been 
good,  the  replication  did  not  answer  it,  and  was,  therefore,  bad ;  and  (2)  that  the  mat- 
ter alleged  in  the  plea  did  not  bar  the  action,  and,  therefore,  the  plea  was  bad. 

Where  it  is  necessary  that  the  accounts  should  be  acynsted  and  a  sum  ascertained  to  be 
due,  before  recovery  can  be  had  in  a  suit  on  a  trustee's  bond,  leave  given  by  a  Chan- 
cellor to  put  the  bond  in  suit,  will  not  answer  in  place  of  a  decree  upon  the  accounts : 
semble. 

Whether,  before  an  action  can  be  sustained  upon  the  bond  of  a  guardian,  or  other  trus- 
tee, there  should  be  a  decree  upon  his  accounts,  is  not  a  question  either  of  jurisdiction 
or  pleading,  but  one  of  evidence  only :  9eTnbU.{a) 

Wherever,  in  an  action  on  the  bond  of  an  administrator,  guardian,  committee  of  lunatic, 
or  other  trustee,  whose  duty  requires  him  to  render  his  accounts  before  a  tribunal  ade- 
quate to  adjust  them,  the  object  is  to  recover  a  sum  due  upon  the  accounts,  the  plaintiff 
must  be  pr^ared  to  show  at  the  trial,  as  the  best  evidence,  that  the  accounts  have  been 
acyoflted  before  that  tribunal,  and  the  amount  claimed  ascertained  to  be  due. 

Before  Withers,  J.,  at  Charleston,  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  This  was  an  action  in  debt  upon  bond  in  the  penalty  of 
$3,000,  payable  to  the  plaintiff  as  Commissioner  in  Equity,  for 
Beaufort  district.  George  Pope,  the  testator  of  defendant,  exe- 
cuted the  bond,  as  did  also  C.  L.  McNish,  J.  H.  McNish,  and  P. 


(a)  Where  the  action  is  upon  an  administration  bond  in  behalf  of  a  diatribiUeef  inas- 
much as  the  covenant  upon  which  alone  the  breach  can  be  assigned,  makes  it  the  duty 
ef  the  administrator  to  make  distribution,  only  qfler  the  aartu  has  been  allowed  by  the 
Courts  (Act  1789,  S  21,  6  Stat  110,)  it  seems  clear,  that  a  decree  must  be  rendered  be- 
fore commencement  of  the  action,  and  that,  when  the  plaintiff  is  called  upon  by  tiie 
course  of  pleading  to  assign  a  breach,  he  must  aUege,  that  for  the  amount  claimed  a 
decree  has  been  rendered;  Arehb.  of  Canterbury  vs.  Tappen^  8  B.  AC.  161;  Ordu 
nary  vs.  Williams,  1  N.  &  McC.  587 ;  Ordinary  vs.  Mortimer j  4  Rich.  271 ;  1  Wms, 
en  Ex'ors,  364. 

Where  the  action  is  upon  the  bond  of  any  other  trustee,  the  condition  of  whieh  pontains 
no  sooh  provision,  then  the  role  stated  in  the  abstract  would  seem  to  be  the  true  one. 
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J.  Walsh.  The  condition  of  the  bond,  (which  was  duly  proved,) 
after  reciting  that  C.  L.  and  John  H.  McNish  had  been  substi- 
tuted and  appointed,  by  the  Court  of  Equity  for  Beaufort,  trus- 
tees in  the  room  and  stead  of  Jeremiah  Pickling  and  R.  J.  Da- 
vant,  under  a  deed  that  had  been  executed  by  Thos.  E.  Scriven, 
for  thiB  benefit  of  Mrs.  Ann  McNish,  consort  of  John  McNish, 
and  her  children,  was  as  follows :  '  If  the  said  C.  L.  McNish 
and  John  H.  McNish  shall  and  do  well  and  faithfully  execute 
and  perform  all  and  whatsoever  duties  do,  shall,  or  maj'^  pertain 
to  their  said  trust,  and  shall,  in  each  and  every  year,  account 
before  the  said  Commissioner  in  Equity,  or  his  successors  in  of- 
fice, for  all  and  singular  their  actings  and  doings  touching  the 
same,  then,'  (fcc.    Dated,  2d  March,  1841. 

''  My  memorandum  of  the  declaration  is  to  the  effect  that  it 
sets  forth  the  bond  and  its  condition,  and  charges  that  under  the 
condition  the  trustees,  principals  in  the  bond,  were  to  receive  the 

Eyen,  however,  in  the  case  of  an  administration  hond,  where  the  breach  is  assigned 
npon  any  one  of  the  several  covenants  which  do  not  require  a  decree  of  the  Court  before 
the  act  is  done,  (5  B.  &  0. 161)  for  failure  to  do  which  the  complaint  is  made — as  where 
the  action  is  in  behalf  of  a  creditor,  {Ordinary  vs.  Simi,  1  McM.  380;  Ordinary  ys. 
GileSf  2  Tread.  720 ;  Ordinary  vs.  Spann^  1  Rich.  429,  and  Ordinary  vs.  Johnaty^  and 
Ordinary  vs.  Richardson,  Col.  May,  1863,)  the  plaintiff  is  not  required  to  allege  that  a  de- 
cree has  been  made  : — perhaps  not  even  to  prove  one  at  the  trial.  For  instance :  a  creditor  is 
required  to  prove  (1)  his  debt  against  the  estate  of  the  intestate,  (2)  that  assets  have  come 
to  the  hands  of  the  administrator  sufficient  to  pay  it,  and  (3)  a  devastacU.  (1  McM. 
382 ;  Ordinary  vs.  Johnsey.)  He  produces  a  judgment  recovered  against  the  adminis- 
trator for  a  debt  of  his  intestate,  and  shows,  by  the  record,  that  no  plea  of  plene  admin- 
istravU  had  been  filed,  or  that  such  plea,  if  filed,  had  been  falsified  by  the  verdict  He 
thus  proves  a  debt  against  the  estate  of  the  intestate,  and  that  assets,  sufficient  to  pay  it, 
had  come  to  the  hands  of  the  administrator :  and  if  he  further  produces  Skfi^fa.  issued  on 
the  judgment,  with  a  return  of  nvUa  bona  thereon,  he  provds  that  the  administrator  has 
wasted  the  assets.  Such  evidence,  (conclusive  against  the  administrator  himself  as  to  his 
having  sufficient  assets,  andprtTna/ocis  as  to  his  having  wasted  them ;  CaldvceU  vs.  Mi- 
cheaUy  1  Sp.  276,)  would  seem  clearly  sufficient  to  make  the  surety  j)rimaJacU  liable ; 
Ordinary  Ys.  CarliUj  1  McM.  100;  Anderson  vs.  Jones^  4  MoC.  113;  Ordinary  vs. 
Giles,  2  Tread.  720 ;  Heard  vs.  Lodge,  20  Pick.  63. 

Whatever  may  be  the  rule  in  the  English  Courts  as  to  the  particular  oovenanttif  the 
administration  bond  on  which  a  creditor  suing  may  assign  a  breach,  (see  Wms.  on  Ez*oni, 
363 ;  1  Salk.  316;  1  Cromp.  A  M.  711,)  in  this  State,  it  seems  to  be  considered,  and  pro- 
perly so,  that  the  breach  may  be  assigned  on  the  covenant  ^well  and  truly  to  administer 
according  U>  law ;'  Ordinary  vs.  PhiUpoty  1  Bay,  462 ;  Ordinary  vs.  Giles,  2  Tread. 
723 ;  Ordinary  vs.  Johnsey ;  The  People  vs.  Ihmlap,  13  Johns.  437.  B. 
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—  -  —  — 

proceeds  of  two  certain  plantations,  and  apply  the  same  in  a 
manner  set  forth ;  that  the  said  plantations  were  sold  by  order 
of  the  Court  of  Equity  ;  and  the  breaches  were,  that  the  trus- 
tees had  not  applied  the  proceeds  of  the  plantations  so  sold  as 
in  duty  bound. 
''The  pleas  on  the  part  of  the  defendant  were : 
"  1.  The  general  issue.  2.  That  no  party  liable  on  the  bond 
had  ever  been  summoned  to  account  in  the  Court  of  Equity, 
nor  had  any  account  of  the  actings  and  doings  of  the  trustees, 
or  either  of  them,  ever  been  taken  and  adjusted  by  the  Court  of 
Equity,  or  any  other  Court  having  jurisdiction  of  the  matter. 

''  The  plaintiff  joined  in  the  general  issue,  and  to  the  2d  plea 
replied  that  in  February,  1861,  the  Chancellor  presiding  at 
Charleston,  in  a  certain  cause  then  and  there  depending  between 
Ann  McNish,  wife  of  John  McNish,  by  her  next  friend,  and  her 
son  and  daughters,  (whose  names  are  stated,)  plaintiffs,  and  Ber- 
nard E.  Guerrard,  Jeremiah  Fickling,  R.  J.  Davant,  (this  plain- 
tiff,) John  McNish,  John  H.  McNish,  and  the  personal  represen- 
tatives of  C.  L.  McNish,  when  they  should  come  within  the 
jurisdiction,  defendants :  It  was  ordered  that  the  plaintiffs  in 
that  cause  have  leave  to  sue  the  bond  of  C.  L.  McNish  and 
others,  (the  bond  now  in  suit,)  upon  terms  of  indemnifying  the 
Commissioner,  Davant,  against  all  costs  in  pursuance  of  Chan- 
cellor Johnston's  decree,  filed  28th  February,  1850.(a) 


(a)  The  following  are  copies  of  the  declaration,  special  plea  and  replication : 

DECLARATION. 
The  State  of  South-Cahouna. 


Charleston  Distbict.  ''        ^  ^i  • 

Dr.  F.  P.  Pope,  exeontor  of  the  last  ttlII  and  testament  of  George  Pope,  deoeajsed,  was 
summoned  to  answer  to  R.  J.  Davant,  Commissioner  in  Equity  for  Beaufort  district,  of  a 
plea  that  he  render  to  him  the  sum  of  three  thousand  dollars  which  to  him  he  owes,  and 
from  him  ui^justlj  detains ;  and  therefore  the  said  plaintiff,  by  Petigru  and  King,  his  at- 
torneys, complains :  For  that  whereas  the  said  George  Pope  in  his  lifetime,  to  wit,  on  the 
second  day  of  March,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-one, 
at  Charleston,  in  the  district  and  State  aforesaid,  by  his  certain  writing  obligatory,  com- 
monly called  a  bond,  sealed  with  the  seal  of  the  said  George  Pope,  acknowledged  himself 
to  be  held  and  firmly  bound  unto  the  said  plaintitf  in  the  aforesaid  sum  of  three  thousand 
dollars,  to  be  paid  to  the  said  plaintiff  when  he  should  be  thereunto  afterwards  required. 
Whieh  said  writing  obligatory  was  made  with  a  condition  thereunto  written,  that "  Where- 
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W*  ■  ■■■■»■      ■—     ^ ^■■■■■»..  ■■!  ■  -—I...  l■■^^  -■---^■■-  ■■  II      — 

''To  this  replication  defendant  filed  a  general  demurrer. 
Joinder  by  plaintiff. 

"  The  cause  was  tried  in  the  absence  of  Mr.  Treville,  the 

i^M^M^—  ^^— ■^  ■  »-        —■■■■.■■  I  ■        ■     IM     ■  ■  M ,  ■     »        |W* 

as  the  above-bound  C.  L.  MoNish  and  John  H.  MoNish  have  been,  by  order  and  decree 
of  the  Honorable  the  Court  of  Equity,  lately  sitting  at  Gillisonville  for  the  district  of 
Beaufort  aforesaid,  substituted  and  appointed  trustees  in  the  room  and  stead  of  Jeremiah 
Fiekling  and  B.  J.  Davant,  under  a  deed  heretofore  made  and  executed  by  Thomas  E. 
Scriven  for  the  benefit  of  Mrs.  Ann  McNish,  consort  of  John  McNish,  and  her  children. 
Now,  the  condition  of  the  aboye  obligation  is  such,  that  if  the  said  G.  L.  McNish  and 
John  H.  McNish  shall  and  do  well  and  faithfully  execute  and  perform  all  and  whatsoever 
duties  do,  shall,  or  may  pertain  to  their  said  trust,  and  shall  in  each  and  every  year  ao- 
oonnt  before  the  said  Commissioner  in  Equify,  or  his  successors  in  oflSoe,  for  all  and  sin- 
gular their  actings  and  doings  touching  the  same,  then  t^e  above  obligation  to  be  void 
and  of  none  effect,  or  else  to  remain  in  full  force  and  virtue." 

And  the  said  plaintiff  in  fact  saith,  that  the  duties  which  pertained  to  the  trust  under 
which  the  said  C.  L.  McNish  and  John  H.  McNish  acted,  were  to  receive  the  proceeds  of 
two  tracts  of  land  ordered  to  be  sold  by  the  Court  of  Chancery  for  Beaufort  district,  and 
to  apply  the  proceeds  of  one  plantation  to  the  use  of  Ann  McNish  during  her  life,  and 
after  her  decease  to  the  use  of  her  children,  and  to  hold  the  proceeds  of  the  other  plantar 
tion  to  the  use  of  Honoria  McNish,  John  H.  McNish,  Charles  L.  McNish,  Thomas  J. 
McNish,  Laura  McNish,  Mary  Catharine  McNish,  Jane  Dupre  McNish,  and  Susannah 
McNish.  That  the  said  plantations  were  sold  under  the  order  of  the  said  Court,  and  the 
proceeds  came  to  the  hands  of  the  said  John  H.  McNish  and  Charles  L.  McNish,  but  the 
said  John  H.  McNish  an4  Charles  L.  McNish  have  not  applied  the  said  proceeds  to  the 
objeets  of  the  said  tmst,  although  often  required,  and  have  not  accounted  before  the  said 
Commissioner  in  each  and  every  year  for  their  actings  and  doings  touching  the  same,  but 
have  hitherto,  and  still  do  neglect  and  refuse  to  comply  with  the  terms  and  conditions  of 
the  said  writing  obligatory.  By  reason  of  which  said  breaches,  the  said  writing  obligatory 
became  forfeited,  and  thereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and 
have  from  the  said  defendant  the  said  sum  of  three  thousand  dollars  above  demanded. 
Tet  the  said  George  Pope  in  his  lifetime  did  not  pay,  nor  hath  the  said  defendant,  execu- 
tor as  aforesaid,  since  the  death  of  the  said  George  Pope,  as  yet  paid  the  said  sum  of 
three  thousand  dollars  above  demanded,  or  any  part  thereof,  to  the  said  plaintiff,  although 
often  requested  so  to  do ;  but  the  said  George  Pope  in  his  lifetime  so  to  do  wholly  refused, 
and  the  said  defendant,  executor  as  aforesaid,  ever  since  the  death  of  the  said  George 
Pope,  hitherto  hath  wholly  refused,  and  still  doth  refuse,  to  pay  the  siune  or  any  part 
thereof  to  the  said  plaintiff,  to  wit,  at  Charleston  aforesaid,  to  the  damage  of  said  plain- 
tiff tliree  thousand  dollars,  and  therefore  he  brings  his  suit,  and  so  forth. 

And  the  said  plaintiff  produces  here  in  Court  the  writing  obligatory,  which  testifies  the 
debt  aforesaid  in  form  aforesaid,  the  date  whereof  is  the  day  and  year  above-written,  Ac. 

PLEA. 

And  for  further  plea  in  this  behalf,  the  said  defendant,  by  leave  of  the  Court  here  for 
this  purpose,  first  had  and  obtained  according  to  the  form  of  the  statute  in  such  cases  made 
and  provided,  says  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  because  he  says  that  the  said  C.  L.  McNish  and  John  H.  McNish 
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defendant's  attorney,  though  it  had  been  postponed  from  a  former 
day  to  that  on  which  it  was  tried  under  some  arrangement  be- 
tween counsel.  Mr.  Petigru,  for  plaintiff,  was  reluctant  to  do 
what  he  said  he  was  obliged  to  do — that  is,  to  try  the  cause  in 
the  absence  of  Mr.  Treville,  and  by  the  consent  of  the  Court, 
some  time  and  pains  were  employed  to  ascertain  whether  the 
defendant  was  represented  by  any  one,  or  whether  Mr.  Treville 
could  be  found.  The  cause  finally  went  on  upon  the  issues 
and  under  the  circumstances  stated. 


M  trostees,  and  the  said  T.  H.  Walsh  and  George  Pope  in  his  lifetime  as  sureties  of  the 
said  C.  L.  MoNish  and  John  H.  McNish  in  the  said  writing  obligatory  named,  or  this  de- 
fendant as  execntorof  the  said  George  Pope  since  his  death,  or  any  one  or  more  of  them 
the  said  C.  L.  MoNish  and  John  H.  MoNish,  T.  H.  Walsh  and  George  Pope,  and  this  de- 
fendant, hare  nerer  at  any  time  since  the  making  of  the  said  writing  obligatory,  been 
summoned  or  otherwise  required  by  the  Court  of  Equity,  or  by  any  other  Court  having 
jurisdiction,  to  account  before  it  for  the  actings  and  doings  of  the  said  0.  L.  MoNish  and 
John  H.  McNish,  or  either  of  them  as  trustees  aforesaid.  Nor  haye  the  aooonnts,  actings 
and  doings,  and  other  transactions  of  the  said  C.  L.  MoNish,  or  either  of  them  as  trustees 
as  aforesaid,  ever  been  at  any  time  by  the  said  Court  of  Equity,  or  any  other  Court  hav- 
ing jurisdiction  thereof,  examined  and  acyusted,  and  any  sum  or  sums  of  money  ascer- 
tained on  account  thereof  to  be  due  by  the  said  C.  L.  McNish  and  John  H.  MoNish,  or 
either  of  them  as  trustees  as  aforesaid.  And  this  the  said  defendant  is  ready  to  verify. 
Wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  albresaid 
action  thereof  against  him,  Ac. 

REPLICATION. 
And  as  to  the  second  plea  by  the  defendant  above  pleaded,  the  plaintiflT  says  that  he, 
by  anything  by  the  defendant  in  said  plea  alleged,  ought  not  to  be  barred,  because  he 
says  that  heretofore,  to  wit,  on  the  eleventh  day  of  February,  in  the  year  of  our  Lord 
1851,  in  the  Court  of  Chancery,  before  the  Honorable  F.  H.  Wabdlaw,  at  Charleston,  in 
a  certain  cause  depending  in  the  said  Court,  wherein  Ann  MoNish,  wife  of  John  MoNish, 
by  her  next  friend,  and  her  son  and  daughters,  Honoria  MoNish,  Laura  MoNish,  Jane 
Dnpre  MoNish,  Mary  Catharine  MoNish,  Thomas  Julius  MoNish,  and  Susannah  Dupont 
McNish,  were  plaintiffs,  Bernard  B.  Guerrard,  Jeremiah  Fiokling,  the  plaintiff^  R.  J.  Da- 
vant,  John  McNish,  John  H.  McNish,  and  the  personal  representatives  of  C.  L.  McNish, 
when  they  shall  come  within  the  jurisdiction  of  the  said  Court,  were  defendants ;  It  was 
ordered  that  the  plaintiffs  in  the  said  cause  have  leave  to  sue  the  bond  of  C.  L.  MoNish,  J. 
H.  McNish,  George  Pope,  and  T.  H.  Walsh,  given  to  R.  J.  Davant,  Commissioner  in  Equity 
for  Beaufort  district,  dated  the  2d  day  of  March,  which  was  in  the  year  1841,  upon  terms 
of  indenmifying  said  Commissioner  against  all  costs,  in  pursuance  of  Chancellor  John- 
ston's decree,  filed  the  28th  November,  1850,  as  by  the  said  order  remaining  of  record 
in  the  said  Court  at  Charleston  aforesaid  appears  and  is  manifest;  and  this  the  plaintiff 
is  ready  to  verify.    Wherefore  he  prays  judgment  that  his  debt  and  damages  albresaid 
may  be  awarded  to  him. 
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"  The  execution  of  the  bond  was  proved  by  a  subscribing 
witness.  The  fact  on  which  the  plaintiff's  replication  was 
based,  also  appeared  from  the  records  of  the  Court  of  Equity. 

"  It  further  appeared  for  the  plaintiff,  in  evidence,  that  C.  L. 
McNish  was  dead,  and  it  was  believed  that  no  administration 
had  been  taken  on  his  estate ;  that  B.  E.  Guerrard  had  paid, 
29th  December,  1843,  to  George  Pope,  (the  defendant's  testator) 
$2025,  purchase-money  of  two  tracts  of  land  situate  in  St. 
Luke's  Parish,  called  'Stock  Farm'  and  'Bower.'  This  George 
Pope  had  acknowledged  in  writing,  at  the  said  date,  and  recited 
that  the  said  tracts  had  been  sold  to  Guerrard  by  Lycurgus  C. 
McNish,  and  more  particularly  described  by  titles  for  the  same, 
of  same  date,  from  said  McNish  to  Guerrard.  In  consideration 
of  said  payment,  George  Pope  undertook  to  procure  for  Guer- 
rard the  consent  of  all  the  adult  cestui  que  trusts  interested  in 
said  tracts  of  land"  and  procure  also  a  relinquishment  of  dower 
in  the  same  from  the  wife  of  said  Lycurgus  C.  McNish,  and 
*on  failure  thereof  to  return  to  the  said  Guerrard  the  said  sum 
of  $2025.'  George  Pope  further  agreed  to  surrender  a  mort- 
gage he  held  on  the  same  tracts  of  land  to  Guerrard,  for  the 
same  consideration.  Mr.  Edmund  Rhett  said,  by  information 
from  the  parties  interested,  George  Pope  had  put  the  said  fund 
out  at  interest ;  that,  as  he  understood,  the  money  was  paid 
to  George  Pope  for  his  protection  as  surety  on  the  bond  now  in 
suit,  and  for  the  protection  of  Guerrard,  Elliot,  and  others,  who 
had  purchased  the  land,  and  had  contributed  to  the  payment 
for  it ;  and  that,  as  the  Court  of  Equity  had  pronounced  the 
title  of  McNish  to  Guerrard  good,  he  (the  Witness)  saw  no 
reason  why  the  defendant  should  not  pay  over  the  money,  un- 
less Mrs.  McNish  was  entitled  to  dower.  Mr.  George  P.  Elliott 
stated  in  his  deposition  that  Mrs.  McNish  had  never  renounced 
her  dower  in  either  of  the  tracts  of  land. 

"The  only  additional  evidence  adduced  for  the  plaintiff  was 
the  following : 
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*IN  CHANCERY— BEAUFORT  DISTRICT. 

JANUARY   SITTINGS,    1841. 

^Ex  parte. 

C.  L.  McNisH, 
H.  McNisH, 
J.  H.  McNisH. 

To  the  Jlonor able  the  Chav cellars  of  the  said  State: 

'  The  Commissioner  to  whom  it  was  referred  to  inquire  into 
the  facts  stated  in  the  petition,  reports,  that  on  the  5th  February, 
1831,  Doctor  T.  E.  Scriven  conveyed  to  J.  Fickling  and  R.  J. 
Davant,  the  land  first  described  in  the  petition,  upon  the  trust 
they  would  permit  Mrs.  Ann  McNish  to  receive  and  take  the 
rents  and  profits  thereof  during  her  life  ;  then  in  trust  for  all 
and  singular  such  child  or  children  as  she  at  the  time  of  her 
death  shall  leave  surviving  her;  that  at  January  sittings  of 
this  Court  in  1838,  upon  the  petition  of  Mrs.  Ann  McNish,  such 
proceedings  were  had  as  to  substitute  C.  L.  McNish  and  John 
H.  McNish,  two  of  the  present  petitioners,  trustees  in  the  stead 
of  the  original  trustees,  upon  certificate  of  such  appointment 
and  substitution  being  endorsed  by  the  Commissioner  upon  the 
original  deed  and  duly  recorded ;  that  the  said  deed  had  been 
sent  in  due  time  to  Charleston  for  registration  in  the  office  of 
Secretary  of  State,  where  it  has  been  lost  or  mislaid,  so  that, 
up  to  the  present  time,  notwithstanding  frequent  and  diligent 
searches,  it  has  not  been  recovered,  and  in  consequence  the 
said  endorsement  has  not,  and  could  not  be  made ;  that  there 
has  been  no  evidence  of  the  execution  of  the  deed  mentioned 
in  the  petition  as  having  been  made  to  John  McNish ;  that 
from  the  testimony  of  George  Pope,  who  is  well  acquainted 
with  the  land,  it  is  comparatively  valueless  in  its  present  con- 
dition ;  that  both  tracts  are  worth  together  not  more  than  fifteen 
hundred  dollars,  and  a  sale  of  it  would  be  advantageous  to  the 
cestui  que  trusts.    All  which  is  respectfully  submitted. 

R.  J.  DAVANT,  Com.' 
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'IN  CHANCERY— BEAUFORT  DISTRICT. 

MAY   SITTINGS,    1S41. 

*Ex  parte. 

C.  L.  McNisH, 
H.  McNisH, 
J.  H.  McNisH, 

^To  the  Honorable  the  Chancellors  of  the  said  State: 

'The  Commissioner  reports,  that  under  the  order  in  this  case, 
he  offered  the  land  described  in  the  proceedings  for  sale  before 
the  Court  House  at  Gillisonville,  on  the  first  Monday  in  March 
last,  for  one-third  cash,  the  balance  in  one,  two,  and  three 
years,  to  be  secured  by  bond  bearing  interest  from  the  date, 
payable  annually,  with  personal  security  and  a  mortgage  of 
the  property ;  that  the  same  was  purchased  by  C.  L.  McNish 
for $1500  00 


Deduct  Commissioner's  costs. 

$10 

Commons  on  sale, 

15 

Costs  on  petition. 

Ex  parte  Ann  McNish, 

10 

*'        John  McNish, 

10 

"        C.  L.  McNish,  et  al. 

m 

10 

55  00 


$1445  00 

^That  for  this  amount  he  has  taken  the  receipt  of  the  said 
C.  L.  McNish  as  trustee,  he  and  his  co-trustee  having  given 
security  for  the  faithful  discharge  of  their  trust,  and  delivered 
to  the  said  C.  L.  McNish  the  title  for  the  land.  All  which  is 
respectfully  submitted, 

R.  J.  DAY  ANT,  Com.' 

<'  Such  was  the  case  presented.  No  evidence,  of  course,  was 
offered  for  defendant,  nor  any  argument,  as  his  attorney  was 
neither  present  nor  represented.  I  made  every  inquiry  that 
suggested  itself  on  behalf  of  the  defence,  and  I  concluded  that 
the  demurrer  should  be  overruled,  and  then  that  the  plaintiff 


ac 
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had  made  proof  sufficient  to  entitle  him  to  recover  from  the 
executor  of  George  Pope  the  money  ($2025)  paid  over  to  him 
to  answer  the  demand  of  those  interested  in  the  two  tracts  of 
land  sold  by  his  principals  as  trustees,  and  the  interest  thereon. 
Inasmuch  as  the  aggregate  exceeded  the  penalty  of  the  bond, 
the  verdict  was  confined  to  that  amount,  to  wit,  $3000. 

"  On  the  first  or  second  day  after  the  trial,  the  defendant's 
counsel,  Mr.  Treville,  placed  in  my  hands  the  annexed  grounds 
of  appeal,  with  a  brief  of  the  case  in  Equity  between  Ann 
McNish  and  her  children,  and  Guerrard,  Pickling,  and  Davant, 
parties  pro  forma^  and  process  is  prayed  for  against  John 
McNish,  John  H.  McNish,  and  the  representatives  of  C.  L. 
McNish,  whenever  they  may  come  within  the  jurisdiction.  I 
presume  the  case  is  still  pending  in  the  Court  of  Equity.  The 
decree  of  Chancellor  Johnston  on  circuit,  from  which  there 
was  an  appeal,  presents  ably  and  elaborately  a  complicated 
case  as  to  the  different  conditions  in  which  the  'Bower'  and 
the 'Stock  Farm' tracts  stand,  and  determines  that  seven  out 
of  eight  of  the  children  of  Ann  McNish  are  tenants  in  com- 
mon with  Guerrard  in  the  'Bower,'  so  far  as  the  case  would 
rest  merely  on  the  deed  of  Thomas  E.  Scriven.  But  it  was 
thought  John  H.  McNish  should  be  made  a  party,  and  some 
further  inquiries  made  before  it  could  be  adjudged,  whether  the 
sale  of  the  'Bower'  tract  by  the  principals  of  defendant's  tes- 
tator was  valid  or  not.  As  to^the  'Stock  Farm,'  it  was  deter- 
mined, on  circuit,  that  Ann  McNish  had  consented  to,  or  pro- 
cured the  sale  of  that,  and  being  alive,  her  children  had,  as  yet, 
under  the  deed  of  Scriven,  no  interest  that  could  be  enforced.(a) 
What  case  the  defendant  could  have  made  out  of  the  ma- 
terials which  are  contained  in  the  said  brief,  I  do  not  know, 
nor  can  I  tell  whether  the  Court  of  Appeals  will  hear  such 
matter  on  appeal.  I  allude  to  it  because,  if  any  injustice  has 
really  been  done  by  determining  the  cause,  I  should  be  glad 
to  find  any  proper  mode  of  redressing  the  mischief,  though  the 
Circuit  Court  was  no  how  blameable  for  it. 

(a)  See  McNish  yb.  Ghurrardj  4  Strob.  Eq.  66. 
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*'  Supposing,  however,  that  points  of  law  raised  by  the  plead- 
ings have  been  properly  resolved,  and  that  all  parties,  vendors, 
purchaser,  trustees  and  cestui  que  trusts,  are  before  the  Court 
of  Equity,  I  am  the  more,  reconciled  to  the  idea  that  abstract 
justice  can  be  done  by  that  tribunal  to  and  among  all  con- 
cerned, when  a  fund  comes  into  the  hands  of  its  Commissioner 
by  an  action  permitted  by  that  Court,  derived  from  one  who 
was  a  depositary,  with  no  interest  that  can  suffer  after  the  fund 
has  been  substituted  for  the  land,  and  when  the  very  act 
of  dealing  with  it  accordingly  must,  it  would  seem  to  me, 
release  him  or  his  estate  from  all  further  liability  by  reason  of 
his  suretyship. 

"  Of  course  such  considerations  have  nothing  to  do  with  the 
rights  of  the  defendant  touching  the  validity  of  his  demurrer, 
or  his  claim  of  non-suit.  The  first  point  the  pleadings  raised 
before  me,  and  though  the  motion  for  non-suit  was  not  made 
there,  I  should  still  hope  the  defendant  may  have  all  benefit  of 
it  when  made  in  his  grounds  of  appeal." 

The  defendant  appealed  and  now  moved  this  Court  for  a 
non-suit  or  new  trial  on  the  grounds  : 

First. — Because  an  action  will  not  lie  either  against  the 
principal  or  surety  to  a  trustee's  bond,  until  the  principal  has 
accounted  to  the  Court  of  Equity  for  the  manner  in  which  he 
has  executed  his  trusts  and  discharged  his  duties,  or  until, 
having  been  summoned,  or  required  to  account,  he  has  failed, 
neglected,  or  refused  to  account ;  and  as  it  appears  by  the 
pleadings  in  this  case,  that  neither  of  the  trustees  to  whose 
bond  the  defendant's  testator  was  only  a  surety,  had  ever  ac- 
counted, or  even  been  summoned,  or  required  to  account,  either 
to  the  Courtof  Equity  or  to  any  other  Court  having  jurisdiction, 
it  is  respectfully  submitted  that  the  defendant's  demurrer  ought 
to  have  been  sustained. 

Second. — Because,  there  having  been  no  previous  account 
taken,  and  no  evidence  of  a  failiu*e  to  account  when  required 
or  summoned,  there  could  be  no  such  evidence  of  the  breach 
of  the  condition  of  the  said  bond,  and  the  consequent  damages, 
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as  the  Court  of  Common  Pleas  had  jurisdiction  to  examine  and 
consider,  and  it  is  therefore  submitted  that  whether  the  demur- 
rer was  properly  overruled  or  not,  the  plaintiff  ought  to  have 
been  non-suited. 

Third. — Because,  by  the  condition  of  the  said  bond,  the 
undertaking  of  the  said  George  Pope  was,  that  the  said  Charles 
L.  McNish  and  John  H.  McNish  should  faithfully  perform  "all 
and  whatever"  duties  shall  or  may  pertain  to  the  trusts,  created 
by  the  deed  executed  by  "  Thomas  E.  Scriven  for  the  benefit 
of  Mrs.  Ann  McNish  and  her  children  ;"  the  value  of  the  pro- 
perty, therefore,  included  in  that  deed  alone  formed  the  utmost 
limit  of  his  responsibility,  and  the  verdict  should  have  only 
been  for  the  price  for  which  the  land  called  the  "Stock  Farm" 
was  purchased  by  the  said  Charles  L.  McNish,  or  afterwards 
sold  to  B.  E.  Guerrard. 

Fourth. — Because,  from  the  verdict  the  defendant  is  at  least 
entitled  to  have  deducted  the  value  of  two-eights  of  the  "Bower 
Tract,"  to  which  the  said  John  H.  McNish  and  Charles  L. 
McNish,  the  trustees,  are  entitled,  and  one-seventh  of  the  value 
of  the  "  Stock  Farm,"  to  which  the  said  John  McNish  is  entitled. 

Fifth. — Because,  whether  the  sum  of  $2025,  or  any  other 
sum,  was  paid  to  the  said  George  Pope  by  the  said  B.  E.  Guer- 
rard, at  the  request  of  the  said  Charles  L.  McNish,  as  his,  the 
said  George  Pope's  indemnity,  or  not,  was  perfectly  immaterial 
to  the  issues  in  this  case,  inasmuch  as  the  action  was  on  the 
bond  and  not  for  money  had  and  received ;  besides  which,  it 
was  proved  that  the  said  money  was  paid  to  the  said  George 
Pope,  in  part  consideration  that  he,  the  said  George  Pope,  would 
procure  good  titles  to  the  said  two  tracts  of  land  for  the  said 
B.  E.  Guerrard,  and  a  renunciation  of  dower  by  the  wife  of  the 
said  Charles  L.  McNish,  which  has  never  yet  been  done. 

R.  De  Treville,  for  the  motion.     Until  a  trustee  (and  under 

this  general    term,  guardians,   administrators,  committees  of 

lunatics,  &c,,  are  included)  has  been  required  to  account,  has 

accounted,  and  a  decree  has  been  rendered  against  him,  or  has 

disobbyed  the  summons  and  has  failed  to  account,  no  action 
17 
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will  lie  on  his  bond.  Cited  and  commented  on  Rice  vs.  Thomr 
soHj  2  Bail.  339 ;  Anderson  vs.  Maddox,  3  McC.  237 ;  Har- 
rington vs.  Cole,  3  McC.  509;  Jones  vs.  Anderson,  i  McC.  113; 
Pratt  vs.  McJunkin,  4  Rich.  5 ;  Buckner  vs.  Archer,  1  McM. 
85  ;  Lesterjette  vs.  Forrf,  lb.  86,  note.  Then,  does  the  order 
of  Chancellor  Wardlaw  authorising  suit  on  the  bond,  give 
the  Court  authority  to  sustain  the  action?  Clearly,  it  does  not; 
James  vs.  Wallace,  4  McC.  121.  The  authorities  show,  that, 
before  1840,  the  action  would  not  lie  unless  a  decree  on  the 
accounts  had  been  pronounced.  The  Act  of  1840  (11  Stat.  112) 
provides,  that  if  any  guardian,  trustee,  &c.,  shall  fail  to  make 
his  return,  a  rule  shall  issue  against  him,  upon  the  return 
whereof,  '*  if  no  sufficient  cause  be  shown,  his  office  and  au- 
thority shall  be  revoked,  and  suit  directed  to  be  instituted  on 
his  bond,  for  not  making  return,  and  rendering  an  account  ac- 
cording to  law."  This  Act  seems  to  make  a  diflference.  Before, 
no  suit  could  be  brought  until  a  decree  on  the  accounts  had 
been  made.  By  the  Act,  if,  on  the  return  of  the  rule,  the  trus- 
tee fails  to  show  sufficient  cause,  his  office  may  be  revoked  and 
the  bond  put  in  suit.  In  such  case  the  penalty  of  the  bond 
would  seem  to  be  the  measure  of  damages.  The  party  has 
the  bond,  and  that  stands  in  the  place  of  the  trust  estate.  Now, 
it  does  not  appear  in  the  replication,  in  this  case,  that  there 
was  a  rule  on  the  trustees,  that  they  failed  to  show  sufficient 
cause,  that,  therefore,  their  office  was  revoked,  and  the  bond 
ordered  to  be  sued.    All  these  should  have  appeared. 

Petigru,  contra.  The  cases  referred  to  by  the  counsel  in 
which  it  has  been  held,  that  the  action  at  law  will  not  lie  on 
the  bond,  until  an  account  has  been  taken  in  the  proper  Court, 
are  cases  upon  administration  and  guardianship  bonds,  and 
proceed  upon  the  terms  of  the  condition.  The  rule  was  adopt- 
ed as  one  of  practice,  for  convenience  sake.  It  is  not  a  ques- 
tion of  jurisdiction,  but  one  of  practice  merely.  The  Court 
refuses  to  hear  the  case,  because  it  is  inconvenient  to  do  so 
until  the  accounts  have  been  adjusted  in  another  forum  and  a 

balance  there  ascertained  to  be  due.    There  is  nothing  in  this 

17* 
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case — in  the  terms  of  the  bond — which  make  it  necessary  that 
the  plaintiff  should  show  that  the  trustees  have  been  summoned 
to  account, and  thattheyhaveaccountedorfailed  toaccount.  The 
condition  of  the  bond  is,  that  they  shall  perform  all  the  duties 
of  their  trust.  The  plaintiff  shows  that  they  have  not  per- 
formed their  duty — that  they  have  received  money  and  have 
not  applied  it  as  they  should.  He  is,  therefore,  entitled  to  a 
verdict  for  some  amount.  Cited  1  Saund.  58 ;  Winslow  vs. 
Ancrum,  1  McC.  Ch.  100.  There  is  no  statute  whicfh  requires 
a  bond  to  be  taken  from  a  trustee.  The  bond  now  in  suit  is, 
therefore,  a  common  law  bond.  It  is  a  bond  for  the  performance 
of  covenants,  and  the  question  is,  if  one  of  the  covenants  of 
such  a  bond  requires  the  party  to  account,  can  he  be  sued  for 
a  breach  of  another  covenant  ?  The  argument  on  the  other 
side  is  that  he  cannot — to  that  extent  it  goes.  Cited  3  Dan. 
Ch.  Pr.  210,  and  contended,  that  the  Chancellor  might  order 
the  money  into  Court ;  and  the  order  for  leave  to  sue,  was 
nothing  but  such  an  order. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  This  case  is  presented  under  peculiar  cir- 
cumstances, though  the  courtesy  of  counsel  has  freed  its  con- 
sideration from  much  of  the  embarrassment  that  might  other- 
wise be  felt.  This  Court,  therefore,  has  been  permitted  to  look 
into  the  whole  case,  so  far  as  its  history  could  be  collected  from 
any  reliable  source,  whether  furnished  by  the  trial  on  circuit, 
or  the  brief  referred  to  in  the  Judge's  report.  These  transactions 
have  already  proved  prolific  sources  of  litigation,  and  it  is  cer- 
tainly matter  of  regret  that  we  have  not  reached  the  end. 

We  are  all  agreed  that  the  verdict  rendered  cannot  stand,  but 
the  precise  judgment  now  to  be  pronounced,  as  well  as  the 
grounds  on  which  it  should  rest,  involve  many  difficulties  and 
lead  to  difference  of  opinion. 

First  as  to  the  pleadings.  The  replication  of  plaintiff  to 
defendant's  special  plea,  in  the  judgment  of  a  majority  may 
well  be  regarded  as  a  departure,  and  hence  defective.    If  de- 
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fendant's  plea  contained  matter,  which,  if  true,  prechided  plain- 
tiff's action,  the  fact  that  a  Chancellor  granted  leave  to  sue  the 
bond  was  no  reply.  It  was  not  equivalent  to  a  summons  to 
account,  much  less  to  an  account  stated.  Nor  did  it  dispense 
with  the  account.  It  was  a  mere  permission  to  pursue  a  com- 
mon law  remedy,  if  the  party  elected  thus  to  proceed,  taking 
upon  himself  the  burthen  still  of  showing  that,  according  to  the 
rules  prevailing  in  the  Law  Court,  he  was  entitled  to  the  reme- 
dy sought.  The  defendant  having  demurred  to  this  replication, 
we  are  invited  to  a  review  of  the  previous  pleadings,  and  re- 
quired to  pronounce  judgment  of  condemnation  on  the  first 
error.  Hence  a  question  of  greater  difficulty,  whether  the  spe- 
cial plea  was  not  defective.  The  case  in  hand  seems  very 
analogous  to  previous  cases,  wherein  it  has  been  held  that,  to 
maintain  actions  at  law  on  bonds  enumerated,  the  accounts 
must  have  been  examined  and  adjusted,  and  a  specific  sum 
decreed.  I  know  a  distinction  is  insisted  on  as  to  administra- 
tors' bonds,  &c.  But  the  cases  pressing  with  great  force  on 
this  point  are  to  be  found  in  3  McC.  237,  Anderson  vs.  McuIdoTj 
and  4  McC.  121,  Wallace  eids.  James.  In  the  former  case, 
which  was  on  a  guardian's  bond,  the  defendant  pleaded  spe- 
cially, as  here,  and  the  plaintiff  tested  the  sufficiency  of  that 
plea  by  a  general  demurrer,  and,  although  sustained  on  circuit, 
the  decision  was  reversed  by  the  Court  of  Appeals.  In  the 
latter  case,  on  the  bond  of  a  committee  to  a  lunatic,  a  demurrer 
to  plaintiff's  declaration  was  sustained,  thus  affirming  the  pre- 
vious case,  and  the  principle  there  recognized,  even  although  a 
suit  had  been  ordered  by  a  Chancellor. 

The  clear  mind  of  Judge  Nott  has  well  illustrated  the  con- 
venience and  safety,  and  in  many  cases  the  indispensable 
necessity  of  a  previous  account  before  any  satisfactory  result 
can  be  attained :  he  has,  at  the  same  time  however,  furnished 
a  distinction  to  be  observed  in  this  whole  class  of  cases.  "  If," 
says  the  Judge,  3  McC.  238,  "  the  plaintiff  set  out  the  condition 
of  the  bond  in  his  declaration  and  assign  a  specific  breach,  so 
that  it  shall  appear  to  the  Court  that  no  inquiry  into  the  state 
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of  the  defendant's  accounts  will  be  necessary,  I  can  see  no 
objection  to  maintain  the  action  in  a  Court  of  Law."  So,  too, 
when  a  specific  sum  is  ascertained  to  be  due,  an  action  may  be 
brought  on  the  bond,  for  the  purpose  of  recovering  that  amount, 
without  reference  to  any  previous  accounting,  4  McC.  122,  and 
case  referred  to  in  note.  In  the  case  of  Rice  vs.  Thomson^  2 
Bail.  339,  cited  in  the  argument,  although  there  was  a  decree 
of  the  Ordinary,  and  therefore,  not  in  point  here  as  to  any  thing 
niled,  yet  I  am  furnished  with  an  admonition  of  the  dangerous 
extremes  to  which  it  was  attempted  to  carry  the  Law  Court, 
in  denying  all  jurisdiction  in  this  class  of  cases,  unless  there 
was  an  averment  of  an  account  and  a  sum  certain  found.  Cases 
subsequently  decided,  and  there  are  many  to  be  found  in  our 
books,  in  which  this  Court  has  permitted  a  review  and  correc- 
tion of  the  account  even  when  taken,  militate  against  the  posi- 
tion claimed  by  this  mode  of  defence,  whether  set  up  by  special 
plea  or  by 'demurrer.  So,  too,  of  the  rule,  which  permits  a  ver- 
dict for  the  penalty,  illustrating  the  principle  as  to  jurisdiction, 
although  it  is  true,  practically,  the  remedy  may  be  refused, 
when  the  condition  of  the  bond  comes  to  be  submitted  to  a 

jury. 

The  plaintiff  in  this  case  has  set  forth  the  bond,  and  its  con- 
dition, with  an  assignment  of  breaches,  and  upon  a  question 
of  pleading  raised  at  this  point  by  the  special  plea,  on  the  au- 
thority of  this  general  current  of  decisions  made  in  analogous 
cases,  and  the  principles  well  established  thereby,  to  which  I 
have  already  referred,  there  being  neither  negative  to  the  aver- 
ments by  the  plaintiff,  nor  matter  submitted  in  bar  of  his  right 
of  action,  the  plea  itself  was  likewise  defective. 

Regarding  the  case  in  this  aspect,  a  brief  recurrence  to  the 
facts  becomes  necessary,  by  way  of  illustrating  the  legal  prin- 
ciples I  mean  to  assert.  Taking  it  for  the  present  as  a  case  in 
which  the  plaintiff  is  required  to  submit  the  .condition  of  the 
bond  to  the  jury,  a  majority  of  us  are  of  opinion  that  difficulties 
lie  in  his  way  in  the  present  condition  of  things,  insuperable, 
assuredly,  in  so  far  at  least  as  he  may  hope  to  reach  an  ade- 
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quate  remedy.  His  equities  are  manifest,  but  he  must  be  sub- 
jected to  the  operation  of  obvious  rules.  In  addressing  myself 
to  this  part  of  the  case,  I  have  already  said,  there  is  unanimity 
amongst  us,  that  the  verdict,  in  its  present  form,  connot  be 
maintained. 

The  sum  of  $2025  was  paid  over  to  the  defendant's  testator, 
who  was  surety  to  the  trustees,  C.  L.  McNish  and  J.  H.  McNish. 
This  amount  with  interest  was  assumed  as  the  true  measure  of 
damages,  and  the  verdict  was  rendered  accordingly,  except  that, 
inasmuch  as  the  aggregate  exceeded  the  penalty  of  the  bond, 
the  verdict  was  confined  to  that  amount,  viz  :  $3000.  But  the 
whole  fund  arising  from  the  sales  by  the  Commissioner,  and 
which  constituted  the  highest  possible  measure  of  damages,  was 
$1500,  less  the  costs,  reducing  it  to  the  sum  of  $1445  with  in- 
terest from  time  of  sale,  March,  1841,  which  at  the  time  of  ren- 
dering the  verdict  was  several  hundred  dollars  less  than  the 
sum  found.  This  might  be  reached  by  an  order  nm,  except 
for  other  objections  that  cannot  be  thus  cured.  I  will  briefly 
recur  to  them.  What  was  the  trust  devolved  on  C.  L.  McNish 
and  J.  H.  McNish,  and  in  reference  to  which  defendant's  testa- 
tor was  bound  to  respond  by  the  terms  of  his  contract  ?  They 
were  substituted  as  trustees  in  the  room  of  Messrs.  Fickling  and 
Davant.  The  performance  of  that  specific  trust  had  reference 
to  the  "Stock  Farm,"  and  required  the  proceeds  to  be  applied 
to  the  use  of  Mrs.  Ann  McNish,  during  her  life,  and  after  her 
decease  to  the  use  of  her  children.  Thus  plaintiff  alleges  in 
his  declaration,  though  not  exactly  in  the  words,  it  would  seem, 
of  the  trust  deed.  This  tract,  with  another,  known  as  the 
"  Bower"  tract,  which  had  been  conveyed  to  a  different  trus- 
tee and  subject  to  a  different  use,  had  been  sold  by  order  of  the 
Court  of  Equity.  Its  value,  or  more  properly  the  proceeds  of 
sale,  was  material  and  indispensable.  The  sales  of  the  Stock 
Farm  and  the  Qower  tract  were  reported  jointly,  and  hence  the 
plaintiff  failed  in  this  part  of  his  proof,  though  a  portion  of  my 
brethren  deem  this  immaterial,  regarding  the  liability  of  the 
surety  as  extending  to  the  whole  fund.    Be  this  as  it  may.  The 
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money  was  in  the  hands  of  the  trustees  in  lieu  of  the  land,  and 
Mrs.  McNish,  being  still  alive,  was  entitled  to  the  interest  ac- 
cruing from  the  sale  of  the  Stock  Farm.  Whence,  then,  it 
may  be  asked,  could  any  higher  measure  of  damages  be  adopt- 
ed, until,  by  the  death  of  Mrs.  McNish,  the  children  became 
entitled,  or  by  an  order  of  the  Court  of  Equity  the  fund  was 
wholly  withdrawn. 

Again :  C.  L.  McNish  and  J.  H.  McNish  were  each  entitled 
to  an  interest  in  the  fund,  and  this  recovery  presents  the  singu- 
lar anomaly,  of  subjecting  the  surety  to  a  heavier  recovery,  than 
would  be  authorized  against  the  principals. 

To  avoid  confusion,  and  with  the  hope  of  securing  unanimity 
in  the  judgment  now  rendered,  at  the  risk  of  being  deemed  pro- 
lix, I  will  take  the  liberty  of  presenting  a  sort  of  summary  of 
the  point  raised,  and  the  ruling  now  contemplated,  as  applicable 
to  this  class  of  cases.  We  are  not  disposed  to  disavow  the  ju- 
risdiction of  this  Court  over  bonds  conditioned  for  the  perform- 
ance of  covenants,  or  to  embarrass  its  practice  by  views  so  nar- 
row as  to  render  its  jurisdiction  unprofitable.  But  whilst  we 
admit,  in  the  case  of  a  bond  to  secure  the  faithful  performance 
of  his  duty  by  a  private  clerk,  and  in  many  other  cases,  there 
may  be  a  necessity  for  the  Court's  entering  upon  the  investiga- 
tion of  complicated  accounts  :  that  even  in  the  case  of  an  ad- 
ministrator's bond,  a  precise  amount  ascertained,  by  previous 
adjudication  of  this  Court,  (1  McM.  380,  Ordinary  vs.  Hunt^) 
may  render  any  accounting  unnecessary;  and  that  by  sur- 
charging and  falsifying,  in  the  mode  heretofore  prescribed,  a 
sur;ity  may  bring,  under  the  review  of  this  Court,  a  decree  ren- 
dered upon  accounting  had  against  his  principal :  we  cannot 
repudiate  the  many  cases  which  have  settled,  that  where  a  guar- 
dian, committee,  administrator,  or  other  trustee,  has  been  by  the 
general  law,  or  by  the  termsof  his  appointment,  required  to  ren- 
der his  accounts  before  a  tribunal  adequate  to  adjust  accounts, 
an  accounting  before  that  tribunal  must  be  had,  as  the  best  evi- 
dence to  show  a  balance,  claimed  to  be  due,  from  the  trustee, 
upon  his  accounts.    In  the  case  before  us  it  is  said  a  balance  is 
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not  claimed :  that  no  accounts  have  been  rendered,  and  that  the 
whole  sum  received  is  claimed.  But  how  can  it  properly  ap- 
pear, without  accounting,  that  the  sum  claimed,  or  some  of  it, 
has  not  been  properly  disbursed  by  the  trustees,  although  no  re- 
turns have  been  made  of  the  accounts  to  the  proper  officer ;  and 
if  this  case  should  be  easy,  how  could  a  practice  be  admitted, 
that  would  bring  upon  the  Court  difficult  accounts,  which  its 
organization  is  not  suited  to  adjust,  but  which  might  be  easily 
adjusted  before  the  tribunal  where  an  account  was  expected  at 
the  time  of  the  appointment.  And  how  can  this  Court  know, 
that  the  whole  sum  received  is  to  constitute  the  recovery,  when 
the  trust  seems  yet  to  be  unrevoked  :  no  order  requiring  pay- 
ment by  the  trustee  has  been  made,  and  the  terms  of  the  trust 
deed  make  it  the  duty  of  the  trustee,  to  permit  the  profits,  and 
not  the  corpus^  to  be  enjoyed  by  the  cestui  que  trust.  Such 
damages  as  have  resulted  from  the  failure  to  apply,  as  required 
by  the  deed,  and  from  the  failure  to  make  returns,  as  required  by 
the  bond,  would  follow  from  the  breaches  which  the  plaintiff 
has  assigned  The  admission  of  the  breaches  assigned,  which 
is  contained  in  the  falsification  of  the  plea  of  rum  est  factum,  and 
the  default  of  all  other  answer  to  the  declaration,  which  results 
from  the  demurrer  going  to  the  plea,  puts  the  case,  however,  in 
the  same  condition  as  if  there  had  been  an  order  for  judgment 
by  default,  followed  by  inquiry  of  damages.  What  the  damages 
are,  is  yet  to  be  ascertained,  and  when  the  plaintiff  undertakes 
to  show  them,  the  necessity  of  a  decree  rendered  upon  an  ac- 
counting had  in  the  Court  of  Equity,  will  appear  from  the  in- 
sufficiency of  all  other  evidence  weighed  according  to  the  well 
established  practice  of  this  Court. 

If  there  had  been  no  plea  but  the  special  plea  we  have  been 
considering,  we  would  have  agreed  that  the  demurrer  should 
go  to  the  plea,  that  the  assessment  of  damages  should  be  set 
aside,  the  plaintiff  allowed  to  enter  his  judgment  for  the  penalty, 
to  stand  under  an  Act  of  Assembly  A.  D.  1792,  (7  Stat.  280, 
sec.  7,)  as  security  for  the  damages  and  costs,  and  a  new  assess- 
ment of  damages  be  made.    As,  however,  the  plea  of  non  est 


APPEALS  AT  LAW.  265 

Charleston,  January,  1853. 

factum  was  filed  and  issue  thereupon  has  been  found  against 
the  defendant,  but  only  one  verdict  has  been  rendered,  and  that 
must  be  set  aside ;  and  as  the  defendant  was  well  warranted, 
by  previous  decisions,  in  pleading  his  special  plea ;  we  order ^ 
that  the  verdict  be  set  aside  on  the  following  conditions : 

That  the  plaintiff  have  leave  to  enter  his  judgment  for  the 
penalty,  to  stand  as  a  security  for  the  sum  to  be  assessed  and 
the  costs:  execution  to  be  stayed  until  an  assessment  be  made: 
That  the  plaintiff  have  leave  to  file  a  suggestion  of  further 
breaches  as  he  may  be  advised,  after  reasonable  time  for  pro- 
curing an  account,  and  that  the  defendant  have  leave  to  plead, 
as  he  may  be  advised,  to  the  breaches  already  suggested  and 
hereafter  to  be  suggested  :  and  that  inquiry  of  damages  be  had, 
when,  after  reasonable  time,  the  plaintiff  may  be  ready  to 
"submit  the  condition  of  the  bond  and  the  special  circumstances 
to  a  jury  in  like  manner  as  on  a  writ  of  inquiry." 

Wardlaw,  Frost,  Withers,  and  Glover,  JJ.  concurred. 

O'Neall,  J.  1  should  have  been  better  satisfied  if  there 
had  been  a  new  trial  nisi:  but  as  the  case  is  sustained,  and 
there  is  provision  whereby  justice  may  be  reached,  I  concur  in 
the  result. 

New  trial  07'dered, 
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Mary  A.  Pledger  vs.  William  T.  Ellerbe, 

Defendant  in  dower  ia  estopped  fh>m  denying  seizin  in  demandant's  hnsband,  if  it  ap- 
pears that  his  title  was  derived  from  the  hasband :  he  cannot  show  that  the  deed  of 
conveyance  under  which  the  hnsband  held,  and  which  is  a  link  in  his  chain  of  title,  is  so 
inartificial  and  imperfect  as  not  to  have  vested  the  title  in  the  husband. 

Where  husband  mortgages  land  to  secure  the  purchase  money,  and,  under  proceed- 
ings in  the  Common  Pleas,  the  land  is  sold  for  foreclosure,  his  widow,  claiming  dower, 
Is  estopped  by  the  record  from  denying  the  validity  of  the  mortgage — it  having  but 
one  attesting  witness. 

Before  Frost,  J.,  at  Marlborough^  Spring  Term^  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  plaintiflF  demanded  dower  in  a  tract  of  land  in  posses- 
sion of  the  defendant.  Her  marriage  to  Wm.  E.  Pledger  and 
his  death  were  proved.    To  prove  seizin,  a  deed  from  George 


APPEALS  AT  LAW.  267 


Colambia,  May,  1853. 


Bruce,  Commissioner  in  Equity,  to  William  E.  Pledger,  was 
produced.  The  deed  recited  certain  proceedings  in  the  Court 
of  Equity,  by  which  the  tract  of  land  described  in  the  deed, 
was  ordered  to  be  sold,  the  sale  at  public  auction  and  the  pur- 
chase by  Wm.  E.  Pledger,  for  the  sum  stated  as  the  considera- 
tion  ;  and  without  using  the  words  bargain,  grant,  or  convey 
or  any  term  of  the  same  signification,  declared  that  Wm.  E. 
Pledger  was-*  to  have  and  to  hold  the  said  tract  of  land,'  to  him, 
*his  heirs  and  assigns  forever,  as  fully  and  effectually  as  by  the 
said  order,  it  could  be  conveyed.'  On  motion  for  a  non-suit,  it 
was  held  that  the  deed  was  suflBicient  to  convey  the  title  to  the 
land  to  Wm.  E.  Pledger,  in  fee  simple.(a) 

"The  defendant  produced  in  evidence  a  bond  from  Wm.  E. 
Pledger  to  George  Bruce,  Commissioner  in  Equity,  conditioned 

(a)  The  following  is  a  copy  of  the  deed  from  Brace,  Communioner,  to  Pledger : 

BTATB   OF  SOUTH-CAROLINA,  > 
CHERAW   DISTRICT.  \ 

Enow  all  men  by  these  presents  that  I,  George  Bmoe,  Commissioner  in  Eqnity  for 
Cheraw  District,  in  consideration  of  the  sum  of  Five  Thousand  Dollars  to  me  secured  to 
be  paid)  and  in  obedience  to  an  order  of  the  Honorable  Court  of  Equity  aforesaid,  made 
at  February  Term,  1826,  in  a  case  wherein  Charles  Oee  ei  al,  was  complainants,  and 
the  administratrix  of  William  C.  Vernon,  ei  al.  respondents.  The  Court  ordered  the 
land  described  in  said  bill  to  be  sold,  and  the  same  having  been  legally  advertised,  Wil- 
liam E.  Pledger  was  at  public  sale  and  outcry,  the  highest  and  best  bidder  for  the  same 
at  and  for  the  aforesaid  sum  of  Five  Thousand  Dollars,  for  all  that  plantation  or  tract  of 
land  situated  in  the  District  of  Chesterfield,  in  the  State  aforesaid,  bounded  by  the  lands 
of  William  F.  Ellerbe  and  John  Terrell,  and  the  Pee  Dee  river,  supposed  to  contain 
Three  Hundred  and  Fiity  acres,  it  being  all  the  land  whereof  William  C.  Vernon  died, 
seised  and  possessed,  at  that  particular  place,  be  the  same  more  or  less,  together  with  all 
and  singular  the  rights,  members,  hereditaments  and  appurtonanoes  to  the  said  premises 
belonging,  or  in  any  wise  incident  or  appertaining :  To  have  and  to  hold,  all  and  singular 
the  said  premises  with  the  appurtonanoes,  unco  the  said  William  E.  Pledger,  his  heirs 
and  assigns  forever,  as  fully  and  amply  as  I  might  or  could  sell  and  convey  the  same  by 
virtue  of  the  order  aforesaid,  and  the  authority  in  me  vested.  In  testimony  whereof,  I, 
the  said  George  Bruce,  Commissioner  of  the  Court  of  Equity  aforesaid,  have  hereunto 
set  my  hand  and  seal,  this  first  day  of  May,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  twenty-six,  and  in  the  fiftieth  year  of  American  Independence. 

GEORGE  BRUCE,  [l.  b.] 
Commissioner  in  Equity. 

Signed,  Sealed,  and  delivered  in  the  presence  of 
John  D.  McRab, 
John  Csossland. 
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to  pay  $5,000,  secured  by  a  mortgage  of  the  tract  of  land  con- 
veyed, all  of  which  instruments  bore  date  the  1st  May,  1826. 
The  defendant  then  showed  that  judgment  had  been  recovered 
on  the  bond  of  Pledger,  by  G.  W.  Dargan,  the  successor  in 
office  of  Bruce ;  and  on  a  suggestion,  in  the  Court  of  Common 
Pleas,  the  land  was  ordered  to  be  sold,  for  the  foreclosure  of 
the  mortgage.  Under  the  sale  by  the  Sheriff,  in  pursuance  of 
this  order,  and  through  several  mesne  conveyancdls,  the  defen- 
dant showed  title  to  the  land  in  himself.  The  defendant  then 
insisted  that,  Pledger  having  mortgaged  the  land  to  secure  the 
purchase  money,  and  it  having  been  sold  under  the  order  for 
foreclosure,  the  demandant  could  only  claim  dower  in  the  ex- 
cess of  the  value  of  the  land  over  the  mortgage  debt.  But  it 
was  objected  that  the  deed  of  Pledger  to  Bruce,  Commissioner 
in  Equity,  did  not  operate  as  a  mortgage,  it  having  been  attested 
by  only  one  subscribing  witness.  It  was  decided  that  a  mort- 
mortgage  of  land  could  be  made  only  by  the  same  forms  and 
solemnities  as  a  deed  for  the  conveyance  of  land  ;  and  so  the 
deed  of  Pledger  was  insufficient  as  a  mortgage. 

"  Under  this  instruction  the  jury  found  for  the  demandant." 

The  defendant  appealed  and  now  moved  this  Court 

1.  For  a  rum-suit. — That  the  demandant,  before  closing  her 
case,  proved  that  her  husband,  William  E.  Pledger,  had  no 
legal  seizin  of  the  land  wherein  she  demanded  dower ;  inas- 
much as  the  instrument  introduced  by  her  as  a  deed  from 
George  Bruce,  Commissioner,  to  William  E.  Pledger,  had  in  it 
no  words  of  conveyance  whatever,  and  so  was  ineffectual  to 
vest  the  seizin  in  the  said  William  E.  Pledger. 

2.  For  a  new  trial. — That  his  Honor  instructed  the  jury, 
that  the  instrument  introduced  on  the  part  of  the  defendant, 
as  a  mortgage  of  the  same  land,  executed  by  William  E.  Pled- 
ger to  George  Bruce,  Commissioner,  to  secure  the  purchase 
money,  under  a  foreclosure  of  which  mortgage  defendant  de- 
rived title,  was  ineffectual  as  a  mortgage,  in  consequence  of  its 
being  attested  by  only  one  witness,  which  instruction  it  is,  with 
the  most  respectful  deference,  submitted,  was  error. 
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Tharnwell,  Inglis^  for  the  appellant,  cited  Watk.  on  Conv. 
238,  217 ;  Pow.  on  Mort.  187 ;  2  Burr.  978 ;  5  N.  H.  R.  420 ; 
1  Johns,  R.  690;  11  Johns.  R.  537;  2  Gall.  R.  115;  4  Kent, 
162  et  seq. ;  5  Stat.  168 ;  1  McC.  Ch.  398 ;  4  McC.  340 ;  3 
Denio,  234 ;  2  Geo.  R.  80 ;  10  Geo.  R.  73 ;  Chev.  281 ;  6  Stat. 
285 ;  4  Conn.  R.  421 ;  7  Mass.  R.  131 ;  19  Johns.  R.  326 ;  2 
Cowen,  231 ;  1  B.  Monroe,  267  ;  2  Blanch.  244  ;  3  Paige,  615 ; 
Co.  Litt.  224 ;  4  Green.  Cruise,  7 ;  5  Stat.  311 ;  1  Bail.  148 ;  1 
Hill,  Ch.  340 ;  1  McM.  373. 

Dvdley^  contra,  cited  Sug.  on  Pow.  260;  Toml.  L.  D.  Mort- 
gage ;  Coote  on  Mortg.  8,  325,  331 ;  2  Cru.  Dig.  78,  101 ;  1 
Brev.  174;  4  McC.  55;  1  Brev.  174,  note;  2  McC.  64;  4  McC. 
361 ;  1  McC.  401 ;  2  Sp.  54. 

The  opinion  of  the  Court  was  delivered  by 
Glover,  J.     The  grounds  of  appeal  present  two  questions 
for  the  consideration  and  judgment  of  the  Court : 

1.  Was  there  such  a  seizin  of  her  husband  in  the  land  as 
will  confer  on  the  demandant  a  title  to  dower  ? 

2.  Was  the  instrument,  introduced  on  the  part  of  the  defend- 
ant, effectual  as  a  mortgage  ? 

1.  An  actual  seizin,  or  seizin  in  deed,  is  not  indispensable  to 
sustain  a  widow's  title  to  dower.  It  is  sufficient  that  her  hus- 
band had,  during  the  coverture,  a  seizin  in  law.  In  this,  dower 
and  curtesy  differ ;  the  reason  assigned  for  the  distinction  be- 
ing, that  the  husband  has  the  power  of  procuring  the  actual 
seizin  of  his  wife's  land ;  but  the  wife  cannot  compel  her  hus- 
band to  enter  upon  his  own  land.     (Co.  Litt.  31  a.) 

The  widow  cannot  legally  claim,  nor  is  she  by  law  presumed 
to  have,  the  custody  of  the  muniments ;  and,  therefore,  proof 
of  the  possession  of,  or  a  conveyance  to,  her  husband,  without 
the  production  of  the  whole  chain  of  title,  will  be  prima  facie 
evidence  of  his  seizin.  Consequently  the  deed  executed  by  the 
Commissioner  to  William  E.  Pledger  furnished  presumptive  evi- 
dence of  a  seizin  in  law  and  will  sustain  a  verdict  for  the  de- 
mandant, unless  from  the  want  of  apt  words  a  legal  seizin  will 


270  APPEALS  AT  LAW. 

Pledger  vs.  Ellerbe. 

not  be  inferred,  or  unless  the  defendant  has  shown  title  para- 
mount which  will  avail  to  defeat  the  claim  of  dower. 

The  reasons  which  have  influenced  the  judgment  of  the 
Court  and  the  ground  on  which  their  conclusion  is  placed,  in 
respect  to  the  motion  for  a  non-suit,  make  it  unnecessary  to  de- 
cide,  whether  there  be  such  an  omission  of  words,  showing  an 
intention  to  convey,  as  renders  the  deed  from  the  Commissioner 
in  Equity  "  ineffectual  to  vest  the  seizin  in  William  E.  Pledger." 

To  this  deed,  through  several  mesne  conveyances,  the  defend- 
ant traces  his  title ;  and  on  it  he  relies  to  defeat  the  demand- 
ant^s  claim  of  dower.  He,  therefore,  repudiates  a  link  in  the 
very  chain  of  title  by  which  he  claims  to  hold  and  to  be  seized 
of  this  land.  Shall  he  be  permitted,  in  the  same  breath  and  by 
virtue  of  the  same  deed,  to  assert  the  seizin  of  Wm.  E.  Pledger, 
to  sustain  his  title,  and  deny  it  for  the  purpose  of  defeating  the 
demandant's  ?  Generally,  a  purchaser  is  concluded  from  im-  a 
pugning  a  title  under  which  he  has  accepted  and  holds  an  estate. 
^^  Where  parties,  in  an  action  relating  to  land,  claim  through  the 
same  person  and  rely  on  a  title  in  him,  they  shall  be  obliged  to 
admit  the  whole  of  such  title  as  valid,  and  shall  not  be  allowed 
to  insist  on  that  portion  which  makes  in  their  own  favor  and  re- 
ject the  rest." 

The  very  point  involved  has  been  frequently  decided  in  New- 
York.  A  grantee  claiming  under  the  husband  is  estopped  from 
denying  his  seizin  in  an  action  for  dower  brought  by  the  widow. 
{Sherwood  vs.  Vandenburg,  2  Hill,  303 ;  Bowne  vs.  Potter,  17 
Wend.  164;  Davis  vs.  Darrow,  12  Wend.  65.)  A  feme  who 
claims  dower  shall  have  advantage  of  an  estoppel  by  deed  be- 
tween her  baron  and  the  tenant.  (Co.  Litt.  262  a.)  He  who 
claims  the  fee,  under  a  deed  from  which  others  derive  their 
rights,  is  concluded  from  denying  the  validity  of  such  deed  un- 
der the  allegation  that  it  is  defective.  If  the  Commissioner's 
deed  be  sufficient  to  convey  the  fee  in  this  land  to  William  E. 
Pledger,  from  whom  the  defendant  derives  his  title,  it  will  fur- 
nish evidence  of  a  legal  seizin  on  which  his  widow's  title  to 
dower  will  attach. 
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This  Court,  therefore,  concurs  with  the  Circuit  Judge  in  re- 
fusing to  grant  a  non-suit,  and  the  motion  is  dismissed. 

2.  The  next  ground  of  appeal  submits  the  question,  whether 
the  instrument  introduced  by  the  defendant  is  effectual  as  a 
mortgage  ?  The  judgment  of  the  Court  on  this  question  super- 
sedes the  necessity  of  expressing  any  opinion  respecting  the  num- 
ber of  witnesses  required  for  the  legal  attestation  of  a  mortgage 
of  real  estate. 

The  demandant  offered  in  evidence  the  conveyance  from 
George  Bruce,  Commissioner,  to  Wm.  E.  Pledger  to  prove  the 
seizin  of  her  late  husband  ;  yet  she  insists,  that  the  mortgage, 
executed  by  her  husband  at  the  same  time  to  secure  the  pay- 
ment of  the  purchase  money,  creates  no  lien  on  the  land,  be- 
cause it  was  not  legally  attested,  and  that  it  cannot  operate  as 
an  incumbrance  or  charge  to  abridge  her  right  of  dower.  Such 
an  objection  would  not  have  availed  Wm.  E.  Pledger ;  and 
those  claiming  under  him,  quoad  the  subject  matter,  can  be  in 
no  btHter  situation  ;  qui  sentit  commodum,  sentire  debet  et  anus. 
Proceedings  were  instituted  after  judgment,  by  suggestion  in 
the  Court  of  Common  Pleas,  to  foreclose  the  mortgage ;  the 
land  was  sold  by  order  of  the  Court,  and  Wm.  E.  Pledger's 
right  to  redeem  was.  barred.  He  was,  therefore,  estopped  by 
this  record  from  denying  that  the  mortgage  deed  was  ineffectual 
to  create  a  lien  for  the  want  of  attestation  ;  and  the  conclusion 
of  an  estoppel  extends  not  only  to  the  parties  but  to  privies,  em- 
bracing the  lord  by  escheat,  the  tenant  by  the  curtesy,  the 
tenant  in  dower,  and  the  incumbent  of  a  benefice,  who  are  bound 
by,  and  may  take  advantage  of,  estoppels.  (Co.  Litt.  352  b.) 
It  is  fit  that  judicial  determinations  should  not  be  again  drawn 
into  controversy  by  those  who  were  parties  to  the  determination, 
or  by  privies  in  blood,  in  law,  or  by  estate,  otherwise  there  would 
never  be  an  end  of  litigation. 

If  the  demandant  claim  to  be  endowed  of  land  by  virtue  of 
the  seizin  of  her  husband,  under  a  title  which  is  encumbered, 
she  will  be  estopped  from  denying  the  incumbrance  which 
would  have  concluded  her  husband  in  his  lifetime.    In  Dehn 
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VS.  Cornell,  (3  Johns.  Cases,  174,)  a  plaintiff,  claiming  as  heir,  i 

was  held  to  be  estopped  by  the  recital  in  the  will  of  his  ances- 
tor, that  he  had  conveyed  the  premises  in  question  to  a  third 
person,  and  was  not  allowed  to  give  parol  evidence  for  the  pur- 
pose of  showing  that  such  conveyance  was  but  for  life. 

Where  a  plaintiff,  in  a  writ  of  entry  against  a  mortgagee  in 
possession,  relied  at  the  trial  on  a  title  from  the  mortgagor  and 
attempted  to  set  aside  the  mortgage  on  the  ground  of  usury,  it 
was  held  that  the  defendant  might  give  in  evidence,  as  an 
estoppel,  a  former  recovery  against  the  mortgagor,  in  a  suit 
wherein  the  same  averment  of  usury  had  been  unsuccessfully 
set  up  as  a  defence  by  the  latter.  {Adams  vs.  Barnes,  17 
Mass.  370.) 

William  E.  Pledger  would  have  been  estopped  by  his  deed 
and  by  the  record  from  denying  the  validity  of  his  mort- 
gage, and  the  same  estoppel  will  operate  to  conclude  his 
widow  from  claiming  the  assignment  of  dower  under  her  hus- 
band's seizin,  except  in  such  surplus  as  shall  remain  after  pay- 
ment of  the  mortgage  debt.  A  mere  transitory  seizin  of  the 
husband  for  the  purpose  of  reconveying  the  land  by  way  of 
mortgage  will  abridge  the  title  of  dower,  and  the  demandant, 
in  such  a  case,  takes  her  dower  cum  onere.  If  there  be  any 
surplus,  therefore,  after  satisfying  the  mortgage  security,  she 
may  be  endowed  of  that. 

A  majority  of  this  Court  concurs  in  granting  a  new  trial  on 
the  second  ground  of  appeal,  and  that  the  writ  do  issue  to  ad- 
measure and  ascertain  her  dower  in  any  surplus  which  may 
remain  after  paying  the  mortgage  incumbrance. 

O'Neall,  Wardlaw,  Withers  and  Whitner,  JJ.,  con- 
curred. 

Frost,  J.  dissenting-.  Two  points  for  the  defendant  were 
made  at  the  trial ;  first,  that  a  mortgage  deed  with  one  sub- 
scribing witness  is  a  valid  and  effectual  mortgage;  and  second, 
if  it  is  not,  that  the  demandant  was  estopped  to  deny  the  vali- 
dity of  the  mortgage  deed  by  the  order  for  foreclosure  against 
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her  husband.  Both  points  were  ruled  against  the  defendant. 
Only  the  first  is  noticed  in  the  report,  because  there  was  no  ap- 
peal from  the  circuit  decision  on  the  second. 

The  judgment  of  the  Court  does  not  decide  the  first  ground ; 
but  admitting  that  the  mortgage  deed  is  invalid  to  bar  the  de- 
mandant's dower  in  the  mortgaged  land,  decides  that  the 
demandant  is  estopped,  by  the  order  for  foreclosure  against  her 
husband,  from  denying  the  vahdity  of  the  mortgage  deed. 

The  widow  was  no  party  to  the  proceeding.  An  estoppel 
binds  only  parties  and  their  privies.  The  widow  does  not  claim 
dower  in  privity  from  her  husband,  so  as  to  be  estopped  of 
her  claim  by  any  act  he  may  do  or  suffer.  If  she  did,  she 
would  be  estopped  by  his  deed,  conveying  the  land  in  fee,  from 
claiming  dower  against  the  purchaser ;  and  equally  by  a  con- 
veyance in  fee  on  any  condition,  to  pay  money  or  any  other 
condition.  And,  so,  she  must  be  estopped  by  a  judgment  against 
him  from  claiming  dower  against  a  purchaser  under  that  judg- 
ment. Yet  it  is  plain  law  that  in  neither  of  these  cases  is  the 
widow  estopped  from  demanding  her  dower.  The  principle  on 
which  the  widow  is  barred  of  her  dower  in  land  mortgaged  for 
the  purchase  money  is,  that  the  seizin  of  the  husband  is  only 
instantaneous.  If  the  mortgage  deed  is  not  executed  in  the 
presence  of  two  witnesses,  so  as  to  be  effectual  to  reconvey  the 
Jand  to  the  seller,  the  seizin  of  the  husband  is  complete  and 
paramount. 

Dower  is  the  grant  of  the  law ;  not  the  gift  of  the  husband. 
The  claim  is  paramount  to  the  husband,  not  under  him.  It 
attaches,  instantly,  on  the  marriage,  on  all  lands  of  which  he  is 
then  seized,  and  upon  all  of  which  he  may  be  seized  at  any 
time  during  the  coverture.  Of  this  right  the  widow  cannot  be 
barred  by  any  act  of  her  husband ;  not  even  by  a  devise  to  her 
of  all  his  real  and  personal  estate,  and  her  acceptance  and  pos- 
session and  enjoyment  of  the  property  devised,  as  was  decided 
at  the  last  term  of  this  Court  in  Braxton  vs.  Freeman  (a).  Her 
consent  is  necessary  to  bar  her  dower  in  any  land  of  which  the 

(a)  Ante,  p.  36. 
18 
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husband  was  seized  during  the  coverture.  And  this  consent 
can  be  given  only  in  the  form  and  mode  prescribed  by  law  to 
protect  her  against  persuasion,  intimidation,  or  force.  The  only 
mode  of  barring  dower  at  law,  heretofore  known,  is  that  pre- 
scribed by  the  Act  of  1791  or  1731. 

By  this  case  a  new  mode  of  barring  dower  is  introduced,  viz : 
by  a  foreclosure  of  a  mortgage  against  the  husband.  It  is  ad- 
mitted by  the  judgment  of  the  Court  that  the  mortgage  deed  is 
invalid  as  a  mortgage,  and  therefore  does  not  divest  the  seizin 
of  the  husband.  It  is  not  valid  against  a  subsequent  purchaser 
from  the  husband.  Against  such  a  purchaser  might  the  widow 
claim  her  dower  ?  If  not,  then  a  conveyance  by  the  husband 
in  fee,  after  an  invalid  or  fictitious  mortgage,  presents  a  novel 
and  convenient  device  to  bar  the  widow  of  dower.  But  it  is  ad- 
mitted that  the  demandant  is  not  barred  by  the  mortgage  deed  ; 
which  is  invalid.  She  is  barred  by  the  order  for  foreclosure, 
operating  as  an  estoppel.  Is  the  estoppel  to  be  confined  to  the 
case  of  a  deed,  invalid  to  bar  the  widow's  dower,  because  it  is 
not  subscribed  by  two  attesting  witnesses  ?  Or  must  not  an 
order  for  foreclosure  equally  operate,  as  an  estoppel,  in  the  case 
of  every  mortgage  deed  which  for  any  other  cause  is  invalid  to 
bar  the  widow's  dower  ?  The  order  for  foreclosure  can  only 
operate  as  an  estoppel  against  the  widow,  on  the  ground  of 
privity  with  her  husband.  Is  that  privity  confined  to  the  case 
of  a  mortgage  deed  with  only  one  witness  ?  If  it  is  not,  then 
the  widow  is  barred  by  privity,  in  every  case  of  an  order  for 
foreclosure,  though  the  mortgage  foreclosed,  for  any  other  cause, 
may  be  invalid  to  bar  her  dower.  As  the  husband,  after  a  judg- 
ment for  foreclosure,  is  estopped  to  aver  fraud  against  the  mort- 
gage, by  privity  the  widow  must  also  be  estopped.  What  dis- 
tinction can  be  made  between  the  privity  of  the  wife  to  a  judg- 
ment of  foreclosure  against  her  husband,  and  her  privity  in  case 
of  a  judgment  against  her  husband  for  the  recovery  of  the  land 
in  an  action  of  trespass  to  try  title  ?  If  none  can  be  made,  then, 
if  the  husband  conveys,  in  fee,  land  subject  to  dower,  and  the 
purchaser^  on  that  title,  recovers  the  land  against  the  husband, 
18* 
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the  widow  is  barred  of  her  dower.  And  even  more ;  as  the 
widow  is  estopped  in  case  of  an  invalid  or  fraudulent  mortgage, 
so  she  must  be  estopped  in  case  of  an  invalid  or  fraudulent  con- 
veyance in  fee.  If  by  an  order  for  foreclosure,  the  widow  is 
estopped  from  averring  the  invalidity  of  the  mortgage  deed  be- 
cause attested  by  only  one  witness,  must  she  not  be  estopped 
from  averring  any  other  formal  or  substantial  objection  to  the 
mortgage  as  a  bar  to  her  dower?  Must  she  not  be  estopped  to 
aver  that  the  mortgage  is  no  bar  to  her  dower,  because  it  was 
not  given  to  secure  the  purchase  money  of  the  land,  in  which 
the  dower  is  claimed  ?  In  brief :  is  the  privity  and  estoppel  of 
the  wife  confined  to  the  special  case  adjudged  ?  And  if  it  is  held 
to  be  so  restricted,  on  what  principle  is  it  restricted  7 

The  judgment  of  the  Court  manifests  the  danger  of  attempt- 
ing to  give  equitable  relief  on  common  law  principles.  Against 
the  imperfect  execution  of  a  deed,  the  party  injured  may  be  re- 
lieved in  a  Court  of  Equity ;  but  a  common  law  Court  can  only 
enforce  legal  rights  established  in  the  manner  prescribed  by  law. 


John  Yongue  vs.  Henry  Linton. 

A  raraiy,  upon  whom  as  garnishee — the  absent  debtor  being  the  principal — a  writ  of  at- 
taehment  is  serred,  oannot  claim  as  creditor  in  possession,  although  after  service  of  the 
writ  he  pay  the  debt. 

A  surety  until  he  pays  the  debt  is  not  the  creditor  of  his  principal. 

The  absent  debtor  most  be  *  really  and  truly  indebted'  to  the  garnishee  at  the  time  the 
writ  is  seired,  or  he  oannot  claim  as  creditor  in  possession. 

Before  Frost,  J.,  cU  Chesterfield^  Spring  Term^  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  A  copy  writ  of  attachment  against  John  Linton  at  the  suit 

of  Wm.  L.  Robinson,  had  been  served  on  Henry  Linton,  who 
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returned  that  he  had  five  negroes  of  the  absent  debtor,  in  his 
possession,  and  on  his  giving  bond  to  the  sheriff,  they  were  left 
in  his  possession.  Afterwards,  on  the  8th  December,  1849,  a 
copy  writ  of  attachment  against  John  Linton,  at  the-  suit  of 
Yongue,  was  served  on  Henry  Linton.  He  made  his  return, 
admitting  that  he  had  in  his  possession  five  negroes  of  the  ab- 
sent debtor,  to  which,  in  his  return,  he  made  no  claim,  in  his 
own  right,  as  creditor,  but  referred  to  the  attachment  writ  of 
Robinson,  as  having  a  prior  lien  and  claim  for  payment  out  of 
the  attached  property.  Henry  Linton  delivered  the  slaves  to  the 
sheriff,  and  they  were  kept  in  jail.  John  Linton,  before  the  ser- 
vice of  Yongue's  writ  of  attachment,  had  been  arrested  for  some 
criminal  offence,  and  Henry  Linton  was  surety  to  his  recogni- 
zance to  appear.  John  Linton  was  convicted ;  and  not  appear- 
ing his  recognizance  was  forfeited ;  and,  in  March,  1850,  Henry 
Linton  paid  the  amount  of  it  to  the  solicitor.  He  then  filed  a 
declaration,  as  creditor  in  possession,  it  is  said,  and  at  this  term 
recovered  a  verdict  against  John  Linton  for  $600,  the  amount 
of  the  recognizance,  with  interest  from  the  date  of  the  payment. 
Some  time  after  Henry  Linton  had  delivered  the  slaves  attached 
to  the  sheriff,  an  order  was  made  for  the  sale  of  them.  Four 
of  them,  a  woman  and  her  three  children  were  sold  by  the  sher- 
iff, under  that  order,  for  about  $1230.  This  sum  being  suffi- 
cient to  satisfy  Yongue's  demand,  on  his  part  it  was  suggested 
to  the  sheriff  that  it  was  not  necessary  to  sell  the  fifth  negro. 
This  was  said  to  be  a  prime  man,  worth  7  or  800  dollars.  The 
sheriff  accordingly  returned  this  negro  to  the  possession  of  Hen- 
ry Linton,  and  either  by  him  or  by  John  Linton  the  slave  has 
been  eloigned. 

''  On  this  case  I  was  of  opinion  that  if  Henry  Linton  had  any 
claim  against  John  Linton,  as  creditor  in  possession,  for  the 
payment  of  which  the  slaves  attached  at  the  suit  of  Yongue 
might  be  liable,  that  satisfaction  of  his  claim  should  be  made 
fi-om  the  slave,  which  was  restored  to  his  possession ;  and  I 
would  have  ordered  an  issue  to  try  the  question  whether  Henry 
Linton's  demand  was  not  paid,  but  the  attorney  of  Yongue 
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claimed  an  order  for  the  payment  of  the  proceeds  of  the  sale  of 
the  attached  slaves  in  satisfaction  of  Yongue's  judgment.  The 
grounds  taken  were,  that  Henry  Linton  could  not  claim  any 
part  of  the  funds  attached,  as  creditor  in  possession,  because  at 
the  time  of  the  service  of  Yongue's  attachment  writ,  Henry 
Linton  was  not  a  creditor  of  John  Linton,  not  having  then  paid 
the  recognizance ;  and  further,  that  even  if  Henry  Linton  had 
been  a  creditor  at  the  time  of  the  ^  service  of  Yongue's  attach- 
ment, he  lost  all  lien  and  claim  for  payment,  as  creditor  in  pos- 
session, when  he  delivered  the  negroes  to  the  sheriff,  without 
notice  or  assertion  of  any  claim  against  the  absent  debtor. 

"  On  these  grounds  an  order  was  granted  for  the  payment  of 
the  attached  fund  to  Yongue." 

Henry  Linton  appealed  and  now  moved  this  Court,  to  modify 
or  reverse  the  order  of  his  Honor,  Judge  Frost,  on  the  grounds 

1.  Because,  it  is  respectfully  submitted,  it  was  error  in  his 
Honor,  in  ruling  that  Henry  Linton  was  not  a  creditor  in  pos- 
session, although  he  produced  his  recovery  as  creditor  in  pos- 
session, upon  declaration  filed  immediately  after  his  return  as 
garnishee. 

2.  Inasmuch  as  there  was  no  testimony  to  impeach  the  re- 
covery aforesaid,  the  order  to  pay  over  should  have  been  subject 
to  the  amount  of  Henry  Linton's  recovery. 

3.  If  it  was  at  all  doubtful  whether  the  recovery  was  collu- 
sive or  had  been  paid,  his  Honor  should  have  directed  an  issue 
in  some  form  to  try  the  right  of  the  garnishee  to  have  satisfac- 
tion of  his  recovery,  from  the  fund  in  the  hands  of  the  clerk 
arising  from  the  sales  of  the  property  attached  in  the  hands  of 
Henry  Linton. 

Clinton,  for  appellant,  cited  attachment  Act,  §  6,  3  Stat.  619 ; 
Walker  Sp  Bradford  vs.  Roberts,  4  Rich.  561 ;  Bank  vs.  Levy, 
1  McM.  431 ;  1  Rich,  94. 

Inglis,  contra,  cited  Havis  vs.  Trapp,  2  N.  &  McO.  130 ; 
Relph  ^  Co.  vs.  Nolan,  1  Rice  Dig.  77 ;  12  Pick.  328 ;  Whit 
on  Lien,  68 ;  Montague  on  Lien,  8  ;  1  Smith  L.  Cases,  m.  p. 
422 ;  Act  1844,  11  Stat  290  ;  2  Bay,  224 ;  Dud.  215. 
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The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  sixth  section  of  the  attachment  Act  provides 
that  "  in  case  the  absent  debtor  or  defendant,  whose  money, 
&c.  shall  be  attached  in  the  hands  of  any  person,  be  really  and 
truly  indebted  to  the  person  in  whose  hands  the  money,  &c.  are 
attached,  then  such  person,  if  his  possession  of  the  moneys,  &c. 
was  obtained  legally  and  bona  fide,  without  any  tortious  act, 
shall  be  first  allowed  his  own  debt,  he  forthwith  filing  his  de- 
claration and  in  every  other  respect  proceeding  as  if  he  were 
plaintiff  in  the  attachment."  The  Act  of  1844,  II  Stat.  290, 
directs  the  sheriff,  when  he  serves  the  writ  of  attachment,  to 
take  into  his  custody  the  attached  effects,  unless  the  party  in 
possession  gives  bond  for  the  production  of  them,  or  unless  he 
claims,  on  oath,  to  be  a  creditor. 

It  is  unnecessary  to  determine  the  question,  whether  Henry 
Linton^  by  his  surrender  of  the  attached  property  to  the  sheriff, 
without  making  any  claim,  as  creditor,  has  lost  any  lien  which 
he  might  have  had  under  the  Act  The  first  enquiry  must 
be,  was  Henry  Linton  a  creditor  of  John  Linton,  at  the  time 
the  plaintiff's  writ  of  attachment  was  served  on  him ;  and  if 
not,  can  he  claim  to  be  preferred  to  the  plaintiff,  an  attaching 
creditor,  in  the  payment  of  his  demand  from  the  property  which 
was  attached  in  his  hands  ? 

The  Act  provides  that  if  the  absent  debtor,  whose  money,  &c, 
shall  be  attached  in  the  hands  of  any  person,  be  ''really  and 
truly  indebted"  to  the  person  in  whose  hands,  the  money,  &c. 
are  attached.  With  respect  to  time,  it  is  plain  that  the  absent 
debtor  must  be  indebted  to  the  garnishee  at  the  time  when  the 
moneys,  &c.  are  attached.  If  future  indebtedness  were  pre- 
ferred in  payment  from  the  effects  in  the  possession  of  the  gar- 
nishee, he  might  exhaust  the  effects  by  buying  up  the  debts  of 
others.  At  the  time  the  plaintiff's  attachment  was  served  on 
Henry  Linton,  he  was  surety  for  John  Linton  in  a  recognizance. 
A  scire  facias  on  the  recognizance  had  been  served  on  Henry 
Linton,  returnable  to  the  Spring  term,  1850.  On  the  fourth  of 
March  Henry  Linton  paid  the  recognizance,  and  on  the  fifth. 
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filed  his  declaration  against  John  Linton.  This  was  several 
months  after  the  attachment  had  been  served.  It  is  confound- 
ing terms  and  ideas  to  say  that  \he  principal  is  debtor  to  his 
surety  from  the  date  of  the  joint  Hability ; — that  when  two  join 
in  a  bond,  the  principal  is  debtor  to  his  surety  from  the  day  of 
the  execution,  and  that  the  maker  of  a  note  is  indebted  to  his 
endorser  from  the  date  of  the  endorsement.  The  principal  in- 
curs no  debt  to  his  surety  until  his  surety  pajrs  the  joint  demand* 
At  the  time  the  plaintiff's  attachment  was  served,  the  liability 
of  Henry  Linton  on  the  recognizance  was  future,  contingent 
and  uncertain  in  amount.  He  paid  the  whole  amount  of  re- 
cognizance before  any  judgment  on  the  scire  facias,  with  the 
design  to  charge  it  on  the  fund  in  dispute,  and  so  make  John 
Yongue  pay  the. penalty  of  John  Linton's  offence.  This  is  a 
specimen  of  the  frauds  which  must  ensue  if  the  garnishee's  pre- 
ference is  not  hmited  to  debts  '' really  and  truly"  due  when  the 
attachment  is  served. 

In  Mitchell  ^  Co.  vs.  Byrney{a)  decided  at  January  term  in 
Charleston,  a  garnishee  creditor,  with  respect  to  the  funds  in 
his  hands,  was  declared  to  stand  on  the  footing  of  a  plaintiff  in 
attachment  who  had  secured  the  first  lien  on  the  funds,  by  the 
first  service  of  a  writ.  This  is  to  be  inferred  from  the  direction 
that  the  garnishee  shall  forthwith  file  his  declaration  and  in  all 
other  respects  proceed  as  if  he  were  plaintiff  in  attachment.  In 
Relph  vs.  Nolan,  1  Rice's  Dig.  77,  and  Walker  4*  Bradford 
vs.  Roberts,  4  Rich.  661,  it  was  held  that  a  suit  by  attachment 
could  not  be  commenced  on  a  demand  not  due.  Henry  Linton 
therefore  cannot  claim  payment  of  his  demand,  as  creditor  in 
possession,  from  the  funds  attached  in  his  hands,  in  preference 
to  the  attachment  writ  of  John  Yongue, 

The  motion  is  dismissed. 

O'Neall,  Wardlaw,  Withers,  Whitner  and  Glover, 
JJ.,  concurred. 
Motion  dismissed: 


(a)  Ante  p.  171. 
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W.  W.  Willis^  Trustee^  vs.  John  A.  Snelling. 
John  A.  Snelling  vs.  W.  W.  Willis. 

The  presiunplion  of  a  f^  does  not  ftriae,  as  in  the  ease  of  parent  and  child,  from  a  step- 
father's allowing  a  slaye  to  go  into  the  possession  of  his  step-child. 

A  presumption  of  title  to  slaves  will  not  arise  from  a  possession  of  four  years,  unless  it  be 
adverse. 

Where  the  husband  elaims  the  wife's  title  to  slaves  by  virtue  of  his  marital  rights,  her  de- 
clarations before  the  marriage,  while  mi  juris  and  in  possession  of  the  slaves,  are  com- 
petent evidence  against  him. 

A  husband  does  not^  in  virtue  merely  of  his  marital  rights,  occupy  the  favored  position  of 
a  purchaser  for  valuable  consideration :  he  cannot,  where  no  act  has  been  done  with  a 
▼iew  to  defeat  his  rights,  question,  as  a  purchaser  without  notice,  a  title  to  slaves  found 
in  the  wife's  possession,  which  the  wife  herself  could  not  question. 

Bc/brc  Whitner,  J.,  at  Barnwell,  Spring  Term,  1853. 

These  were  actions  of  trover — the  first  to  recover  the  value  of 
a  slave  named  Gilbert,  the  second  the  value  of  a  slave  named 
Hannah. 

In  1843  and  before,  William  Fortune  was  the  owner  of 
Hannah.  In  that  year  she  went  into  the  possession,  in 
some  way  unexplained,  of  Mason  L.  Mosely,  husband  of 
Elizabeth,  who  was  the  step-daughter  of  Fortune.  Gilbert, 
the  son  of  Hannah,  was  born  some  time  afterwards.  Mason  L. 
Mosely  died,  insolvent,  about  1845,  and  Hannah  and  Gilbert  re- 
mained in  the  possession  of  his  widow,  Elizabeth,  "  who  seemed 
to  use  them  as  her  own,"  until  September  19,  1850,  when  she 
intermarried  with  John  A.  Snelling,  into  whose  possession  they 
then  went. 

On  September  9,  1846,  William  Fortune  and  Anne,  his  wife, 
executed  a  deed,  by  which  they  conveyed  Hannah  and  Gilbert 
to  W.  W.  Willis,  in  trust,  <fcc. 

Some  twelve  or  eighteen  months  after  Snelling's  intermarriage 
with  Elizabeth  Mosely,  Hannah  was  taken  off  during  his  ab- 
sence from  home,  and  went  into  the  possession,  first,  of  Fortune, 
and  shortly  afterwards  of  Willis. 

The  repeated  declarations  of  Elizabeth,  made  after  the  deatli 
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of  her  first  husband  and  before  her  intermarriage  with  Snelling, 
were,  though  objected  to,  admitted  in  evidence  by  his  Honor. 
The  declarations  were  to  the  effect,  that  she  was  not  the  owner 
of  Hannah  and  Gilbert,  and  that  they  belonged  to  Fortune. 

Snelling  relied  on  the  presumption  of  a  gift.  This  question 
was  submitted  by  his  Honor  to  the  jury. 

He  also  contended,  that,  by  virtue  of  his  marriage,  he  acquired 
title,  as  a  purchaser  for  valuable  consideration  without  notice. 

"  I  did  not  regard  Snelling,"  said  his  Honor,  in  his  report, 
"  as  occupying  the  position  of  a  creditor  or  purchaser  of  this  pro- 
perty, for  valuable  consideration,  and  therefore  entitled  to  notice ; 
and  although,  in  a  given  case,  as  the  one  cited  and  relied  on, 
{Joyce  vs.  Ramsay^  McM.  Eq.,  236,)  other  questions  might  arise 
dhtitling  the  husband  to  protection  against  the  fraud  of  others, 
yet  such  was  not  the  case  here  made.  I  thought  the  husband 
entitled  in  virtue  of  his  marital  rights,  to  the  title  of  the  wife  and 
no  other,  and  that  the  case  turned  on  the  question  of  title  in 
Mosely  or  in  his  widow,  and  in  looking  to  the  possession,  that 
of  Mosely,  his  widow,  and  Snelling,  might  all  be  tacked  as 
against  this  claimant.  The  jury  were  instructed  in  conformity 
with  these  views." 

The  jury  found  for  Willis,  the  trustee,  in  both  cases. 

Snelling  appealed  and  now  moved  for  a  new  trial,  in  each 
case,  on  the  grounds  : 

1.  Because  the  proof  was,  that  the  negro  Hannah  was  sent 
to  M.  L.  Mosely,  in  1843,  (or  before,)  by  the  step-father  of  Mrs. 
Mosely,  (Wm.  Fortune,)  no  proof  being  made  that  either  Mosely 
or  his  wife,  or  Fortune,  were  present  at  the  time,  or  of  any  con- 
ditions attending  the  gift,  and  therefore  the  property  was  in  M. 
L.  Mosely. 

2.  Because  Gilbert  was  born  while  Hannah,  his  mother,  was 
in  the  possession  of  M.  L.  Mosely,  and  before  M.  L.  Mosely's 
death,  and  both  were  in  his  possession  at  the  time  of  his  death — 
that  Hannah  and  Gilbert  remained  in  the  possession  of  Mrs. 
Mosely  from  1844,  until  September,  1850,  when  she  married 
Snelliilg,  and  then  remained  in  Snelling's  possession  without  de- 
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mand,  after  the  marriage,  until  February,  1862,  showing  a  title 
out  of  Fortune,  since  the  gift  to  M.  L.  Mosely  in  1843. 

3.  Because  the  declarations  of  Mrs.  Mosely  (now  Snelling) 
should  not  have  been  beard  in  evidence,  the  property  having  gone 
into  M.  L.  Mosely's  possession  before  his  death,  and  therefore  no 
declarations  of  her^s,  after  his  death,  could  be  legally  admitted,  or 
aJSfect  his  title. 

4.  Because  it  is  respectfully  submitted,  his  Honor  erred  in  not 
charging  the  jury  that  even  if  there  was  property  in  Fortune,  yet 
that  Snelling  being  a  purchaser  for  valuable  consideration  with- 
out 7ioticej  the  verdict  should  have  been  for  Snelling  in  both 
cases. 

6.  Because  the  law  is  well  settled,  that  such  loans  or  condi- 
tional gifts  from  a  parent  to  a  child,  cannot  affect  the  rights  of 
creditors  or  subsequent  purchasers,  and  that  Snelling  is  as  much 
entitled  to  hold  the  negroes  in  question,  as  if  he  had  bought 
them  in  plain  and  open  market. 

Aldrich,  for  appellant,  cited  Fhrd  vs.  Aiken,  4  Rich.  121 ;  Id. 
171 ;  2  Rich  Eq.,  416  ;  2  Bl.  Com.  239  ;  3  H.  and  M.  339  ;  2 
M.  and  K.  174 ;  3  Johns.  Ch.  271 :  Amer.  L.  Cases,  64-5-6 ; 
Rop.  on  Husb.  and  W.  162 ;  2  Bro.  C.  C.  360 ;  Wms.  on  Per. 
Prop.  280 ;  Act  1843,  §  3, 11  Stat.  256 ;  2  Bay,  156 ;  1  Hill,  299 ; 
1  Bail.  504 ;  Lew.  on  Trusts  and  Trustees,  153 ;  1  Domat,  p. 
370,  §  823,  p.  378,  §  844. 

Bellinger,  contra,  cited  4  Rich.  Eq.  105 ;  Act  1832,  6  Stat. 
483. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  evidence  in  these  cases  showed  a  posses- 
sion of  Hannah,  and  perhaps  of  Gilbert,  by  Mason  L.  Mosely, 
commencing  in  1843,  and,  after  his  death,  both  Hannah  and 
Gilbert  continued  in  the  possession^  his  widow  'til  her  inter- 
marriage with  John  A.  Snelling  in  Sept.  1850. 

Relying  on  this  state  of  facts,  the  appellant  insists  that  an  in- 
tention to  give  by  William  Fortune  to  his  step-daughter,  Eliza- 
beth Mosely,  will  be  inferred.    Since  the  case  of  Johnston  vs. 
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Dilliard,  in  1792,  (1  Bay,  232,)  it  has  not  been  controverted, 
that  where  a  parent  permits  slaves  to  go  and  remain  with  a 
married  child,  for  several  years,  a  gift  will  be  presumed,  although 
there  was  no  deed  in  writing  nor  formal  delivery.  If  William 
Fortune  and  Elizabeth  Mosely  stood  in  the  relation  of  parent 
and  child  when  Hannah  and  Gilbert  went  into  the  possession  of 
the  latter,  then  will  an  intention  to  give  be  presumed.  The  pre- 
sumption of  a  gift,  under  such  circumstances,  arises  from  the 
relation  of  the  parties  which  prompts  a  parent  to  support  his  off- 
spring and  provide,  in  part,  for  their  settlement  in  life ;  but  will 
it  be  said  that  these  natural  impulses,  which  prompt  to  the  dis- 
charge of  parental  duty  and  on  which  the  legal  presumption 
depends,  also  influence  the  conduct  of  persons  who  are  aliens  in 
blood  ?  Such  a  conclusion  would  extend  the  rule  much  farther 
than  the  reason,  on  which  the  cases  have  been  placed,  will  war- 
rant. The  law  recognizes  and  enforces  the  obligation  which 
nature  imposes  on  a  parent  to  support  his  child ;  but  will  not 
enlarge  or  increase  burdens  and  duties  which  neither  nature  nor 
the  law  enjoins.  The  possession  of  slaves  by  a  step-child  will 
not,  therefore,  authorize  the  conclusion  of  a  gift. 

Nor  will  the  presumption  of  title  to  personal  property  be  inferred 
from  the  possession  of  four  years,  unless  it  be  adverse  and  unex- 
plained. It  is  not  pretended  that  Mason  L.  Mosely's  possession 
was  extended  beyond  two  years,  and  the  adverse  possession  of 
Elizabeth  Mosely,  during  her  widowhood,  is  rebutted  by  her  own 
admissions,  which  show  conclusively  that  it  was  entirely  per- 
missive, and  that  she  always  recognized  the  right  of  Wm.  For- 
tune to  these  slaves.  The  appellant's  objection  to  the  introduc- 
tion of  his  wife's  declarations,  is  without  the  support  of  reason 
or  authority.  They  were  made  during  her  widowhood,  whilst 
she  was  suijuriSf  and  against  her  interest ;  yet  it  is  on  his  wife's 
possession  alone,  whilst  sole,  that  he  can  rest  his  right  to  recover: 
a  possession  which  she  has  admitted  was  qualified  before  any 
treaty  of  marriage  between  them.  The  case  of  Waring  vs. 
Warren  (1  Johns.  R.  340)  is  directly  in  point,  and  sustains  the 
decision  of  the  Circuit  Judge,  admitting  Mrs.  Mosely's  declara- 
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tions.  The  defendant  claimed  the  goods  by  his  marriage  with 
N.  In  trover  for  these  goods,  the  plaintiff  was  allowed  to  prove, 
that  before  her  marriage  N.  admitted  that  the  goods  belonged  to 
him,  the  plaintiff. 

By  virtue  of  his  marriage,  the  appellant  claims  to  be  consid- 
ered a  purchaser  for  valuable  consideration  without  notice.  Mar- 
riage is  regarded  as  a  valuable  consideration,  and  on  it  rests  the 
husband's  common  law  right  to  all  his  wife's  personal  chattels 
reduced  into  his  possession  at  or  during  his  marriage.  If  the 
wife,  therefore,  on  the  eve  of  marriage  convey  her  property,  even 
with  the  intention  of  making  a  reasonable  provision  for  the  chil- 
dren of  a  former  marriage,  such  conveyance  has  been  set  aside 
as  a  fraud  on  the  marital  rights.  It  does  not  follow,  however, 
that  the  husband  is  a  purchaser  by  virtue  of  his  marriage.  ''He 
takes  by  operation  of  law  in  consideration  of  what  he  has  done 
in  marrying."  Doe  Sf  Richards  vs.  Lewis  (5  Eng.  Law  and 
Eq.  Rep.  400.)  Under  the  statute  27  Eliz.,  he  is  not  considered 
a  purchaser  so  as  to  avoid  a  previous  deed.  If  it  be  conceded, 
that  the  husband  is  a  purchaser  of  his  wife's  personal  chattels 
for  valuable  consideration,  it  does  not  follow  that  he  will  be  so 
regarded  in  respect  to  the  personal  chattels  of  others  which,  ac- 
cidentally or  by  virtue  of  a  loan  or  hire,  may  be  found  in  her 
possession  at  or  before  marriage  ;  unless  the  husband  can  avail 
himself  of  a  principle  of  law  sometimes  asserted  by  landlords, 
which  makes  property  found  casually  on  the  premises  distrain- 
able  for  rent  due,  whether  it  belong  to  the  tenant  or  not.  Avail- 
ing herself  of  such  a  principle,  the  wife  would  be  enabled,  by 
hiring  slaves,  whilst  sole,  to  secure  a  valuable  personal  property 
for  her  intended  husband  at  a  cheap  rate ;  but  it  would  be  by 
the  practice  of  a  fraudulent  device  against  the  rights  of  others, 
which  the  law  will  not  permit.  A  valid  title  to  these  slaves  was 
in  W.  W.  Willis,  as  trustee,  long  before  any  treaty  of  marriage — 
the  appellant's  wife  always  disclaiming  title  in  herself.  A  hus- 
band cannot,  by  virtue  of  his  marriage,  be  considered  a  purchaser 
for  valuable  consideration  against  a  legal  title,  admitted  to  be 
valid  by  his  wife  before  marriage.    That  he  was  deceived  by 
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an  apparent  fortune,  which  the  possession  by  his  intended  wife 
authorized  him  to  conclude  was  unfettered,  cannot  sustain  the 
claim  which  he  now  sets  up  against  the  rightful  owner. 

The  appellant's  ignorance  of  debts  due  by  his  wife  before 
marriage,  beyond  her  fortune,  and  which  he  may  be  compelled 
to  discharge  xluring  the  coverture,  would  furnish  no  good  reason 
for  relief  from  their  payment  on  the  ground  that  he  had  no  no- 
tice of  them.  Nor  could  he  allege  fraud  on  his  marital  rights, 
against  a  merchant's  account,  exceeding  his  wife's  fortune,  for 
articles  purchased  before  marriage  to  adorn  her  person,  by  which 
his  heait  was  won,  but  his  expectations  disappointed. 

Yet  the  claim  which  he  urges  as  a  purchaser  for  valuable 
consideration,  is  in  no  respect  better  supported  by  reason  or  au* 
thority. 

His  interest  as  well  as  duty  should  have  prompted  him  to  in- 
quire into  the  validity  of  the  title  by  which  Elizabeth  Mosely 
held  the  property  in  her  possession,  especially  if  the  contract  of 
marriage  was  made  in  reference  to  her  estate. 

The  Court  perceives  no  error  in  the  charge  of  the  Circuit 
Judge,  nor  any  reason  to  be  dissatisfied  with  the  conclusion  of 
the  jury.  ^  The  motion  for  a  new  trial  is,  therefore,  dismissed  in 
each  case. 

Wardlaw,  Frost,  Withers  and  Whitner,  J  J.,  con- 
curred. 
O'Neall,  J.,  absent. 

Motions  dis7nissed. 
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The  Crreenville  ^  Columbia  Railroad  Company  vs.  W.  D. 

Partlow. 

On  an  appeal,  nnder  the  charter  of  the  Greenyille  and  Columbia  Railroad  Company,  from 
oommiasioners  appointed  to  awees  the  oomponsaiion  to  which  a  land-o?mer  is  entitled, 
the  land-owner  may  hare  judgment  and  execution  against  the  company  for  the  amount 
aaseased  by  the  jury ;  but^  whateyer  may  be  the  yeidtot,  neither  party  is  entitled  to 

COBtB.(a) 

Before  Withers,  J.,  ai  Abbeville^  Spring  Term^  1853. 

The  commissioners  appointed  in  this  case  under  the  charter 
of  the  company  (11  Stat.  327,)  assessed  the  amount  of  compen- 
sation to  be  paid  to  the  land-owner,  Partlow,  at  $2300.  The 
company  appealed,  and  the  jury  reduced  the  assessment  to 
$1000.  An  appeal  was  taken  to  the  Court  of  Appeals,  and  a 
new  trial  granted  (see  5  Rich.  428 :)  and  finally,  by  a  verdict 
taken  by  consent,  the  amount  of  compensation  was  fixed  at  $500. 

The  clerk  having  taxed  the  costs  against  the  company,  Jones 
moved,  that  the  taxation  be  set  aside,  because  the  company,  un- 
der the  circumstances,  are  not  Uable  for  costs. 

His  Honor,  the  presiding  Judge,  refused  the  motion  *",  and  the 
company  appealed.     • 

Mc  Gowen,  for  the  company,  cited  Bates  vs.  Loomis,  4  Wend. 
78  ;  2  Tidd  Pr.  946 ;  2  Inst.  288 ;  Town  Council  vs.  Banner, 
1  Strob.  176 ;  Com/missioners  ads.  Bradford,  Columbia,  1839, 
Book  9,  p.  171 ;  1  Hill  Ch.  412 ;  2  Tidd  Pr.  947 ;  P.  L.  Ap.  21 ; 
Martin  vs.  Lester,  Harp.  17 ;  Denton  vs.  English,  2  N.  & 
McC.  376  ;  Boulwar  vs.  Pickett,  4  McC.  275 ;  Gilchrist  vs. 
Edwards,  1  Rich.  191 ;  Westmoreland  vs.  Tippens,  1  Bail. 
514 ;  CPDriscoll  vs.  McCatits,  2  Bay,  323  ;  Gibson  vs.  Brown^ 
1  McC.  162. 

Marshall,  contra,  cited  and  relied  upon  Baker,  Johnston  4* 

(a)  In  the  oases  of  the  W.  ^  M.  R.  R.  Comp.  vs.  Spantij  and  The  Same  vs.  Chan- 
dler^  decided  at  this  term,  the  same  points  were  ruled  under  the  charter  of  the  W.  A  M. 
E.  E.  Company ;  U  Stat  388.  R. 
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Co.  vs.  Bushnellj  2  McM.  21 ;  Leslie  ^  Calhoun  vs.  Taggartj 
Id.  71 ;  Roull  vs.  Mullegan,  2  Strob.  377 ;   Todd  vs.  Stroud^ 

I  Rich.  25  ;  2  N.  &  McC.  377  ;  Posey  vs.  Underwood,  1  Hill, 
266 ;  Burr.  1017 ;  4  T.  R.  4 ;  Herbert  vs.  Williamsofi,  1  Wils. 
324  ;  Rex  vs.  Phillips,  Id.  260. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.    By  the  Act  chartering  this  company,  (1846, 

II  Stat.  327,  Sec.  10,  11,)  the  company  is  authorized  to  take 
any  land,  that  may  be  required  by  it  in  the  execution  of  the 
purposes  for  which  it  was  chartered, — subject  to  the  duty  of 
making  compensation  to  the  land-owner :  if  there  cannot  be 
agreement  between  the  company  and  the  land-owner  as  to  the 
amount  of  compensation,  either  of  them  may  apply  to  the  Court 
for  the  appointment  of  commissioners  to  assess  the  compensa- 
tion, or  (as  it  is  expressed,)  make  valuation  of  the  land  required 
by  the  company ;  and  the  commissioners  are  required  to  return 
their  proceedings  to  the  Court,  there  to  remain  of  record : 
"  Either  party  to  the  proceeding  may  appeal  from  the  said  val- 
uation to  the  next  session  of  the  Court  granting  the  commis- 
sion, giving  reasonable  notice  to  the  opposite  party  of  such  ap- 
peal, and  the  Court,  upon  satisfactory  proof  that  the  appellant 
has  been  injured  by  such  valuation,  shall  order  a  new  valuation 
to  be  made  by  a  jury,  who  shall  be  charged  therewith  in  the 
same  term,  and  their  verdict  shall  be  final  and  conclusive  be- 
tween the  parties,  unless  a  new  trial  be  granted ;  and  the  lands 
(and  right  of  way,)  so  valued  by  the  commissioners  or  jury 
shall  vest  in  the  said  company  in  fee  simple  so  soon  as  the  val- 
uation thereof  may  be  paid,  or  tendered  and  refused."  The 
pendency  of  an  appeal  from  the  commissioners  shall  not  inter- 
rupt the  work  of  the  company,  but  when  the  appeal  may  be 
taken  by  the  company,  it  shall  proceed  in  the  work  only  on 
condition  of  giving  a  bond  ''  conditioned  for  the  payment  of 
said  valuation  and  interest,  in  case  the  same  be  sustained,  and 
in  case  it  be  reversed  for  the  payment  of  the  valuation  thereaf- 
ter to  be  made  by  the  jury,  and  confirmed  by  the  Court." 
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In  the  absence  of  a  written  contract,  it  shall  be  presumed  that 
any  land  within  a  certain  distance  from  the  road  has  been  grant- 
ed by  the  owner,  to  the  company,  "  and  the  said  company  shall 
have  good  right  and  title  to  the  same,  and  shall  have,  hold  and 
enjoy  the  same  unto  them  and  their  successors,  so  long  as  the 
same  ?nay  be  used  only  for  the  purposes  of  the  said  road,  and 
no  longer, ^^ — unless  the  land-owner  shall  prosecute  his  right 
"within  two  years  next  after  the  construction  of  the  said  road" 
over  such  land,  and  in  default  of  such  prosecution,  within  two 
years  as  above,  the  land-owner  "  shall  be  forever  barred  to  re- 
cover the  same." 

The  question  now  arises  concerning  the  costs  of  an  appeal 
from  the  commissioners,  and  the  decision  of  it  requires  a  full 
comprehension  of  the  relations,  rights  and  obligations  growing 
out  of  the  foregoing  provisions. 

The  word  costs  does  not  occur  in  the  charter,  and  probably 
there  cannot  be  found  in  it  anything,  besides  what  is  mentioned 
above,  that  is  calculated  to  give  the  least  intimation  of  the  in- 
tention of  the  Legislature  concerning  the  costs  of  an  appeal. 

In  this  State  the  right  of  the  State,  in  the  exercise  of  the  emi- 
nent domain,  to  take  private  property  for  public  use  has  been 
fully  settled,  and  its  power  to  grant  this  right  to  a  corporation 
created  for  a  purpose  of  public  improvement  has  been  solemnly 
recognized :  ( The  L.  C.  ^  C  R,  iJ.  Co.  vs.  Chappell,  Rice, 
383,  and  cases  there  cited,) — the  duty  of  the  State  to  make 
compensation  is  secured  by  no  constitutional  provision,  but  rests 
on  natural  justice,  which  is  to  be  invoked  by  petition  to  the  Le- 
gislature :  this  duty  may  be  imposed  upon  the  grantee  of  a 
franchise  as  a  condition  of  privileges  granted,  in  which  case  the 
extent  of  the  duty  and  mode  of  performing  it,  as  defined  in  the 
grant,  become  matters  of  contract  between  the  State  and  the 
grantee :  {McLauchlin  vs.  R.  R.  Company,  5  Rich.  598)— -if 
the  whole  duty  required  by  natural  justice  should  not  have 
been  imposed  upon  the  grantee,  or  should  not  be  performed 
faithfully,  the  obligation  abiding  upon  the  State  covers  whatev- 
er may  remain  unperformed. 
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Under  this  charter,  then,  the  company  cannot  by  taking  land, 
properly  required  for  its  purposes,  become  a  trespasser,  so  as  to 
be  liable  to  punitive  damages :  but  by  taking,  it  assumes  the 
obligation  of  paying  to  the  extent  and  according  to  the  mode 
provided  :  the  perfoimance  of  this  obligation  is  a  condition  pre- 
cedent to  its  acquiring  a  fee  simple  in  the  land,  so  that  the  land 
and  the  improvements  that  may  be  made  on  it  are  virtually 
mortgaged  to  secure  the  performance.  Taking  and  occupation 
for  two  years  after  the  construction  of  the  road  raise,  however, 
without  payment  and  in  the  absence  of  a  written  contract,  the 
presumption  of  a  grant  from  the  owner  of  land  within  a  certain 
distance  of  the  road,  to  continue  so  long  as  that  land  may  be 
used  for  the  purposes  of  the  road.  The  sum  to  be  paid  by  the 
company  is  to  be  fixed  first,  by  agreement, — in  default  of  that, 
second,  by  assessment  of  commissioners, — upon  appeal  from 
that,  third,  by  a  jury.  No  responsibility  but  that  of  making 
payment  having  been  devolved  upon  the  company,  and  no 
mode,  besides  one  of  the  three  above-mentioned,  for  fixing  the 
sum  having  been  provided,  it  is  manifest  that  all  other  modes 
are  excluded,  and  that  a  land-owner,  who  would  secure  com- 
pensation and  guard  against  the  presumption  of  a  grant,  must 
resort  to  one  or  another  of  these  three  according  to  circum- 
stances. 

If  an  assessment  should  be  made  by  commissioners  and  re- 
turned to  the  Court,  and  neither  party  should  appeal  within  the 
time  prescribed,  the  assessment  would  be  a  written  contract 
between  the  parties,  and  the  sum  assessed  would  be  a  debt  of 
record  due  from  the  company  to  the  land-owner.  It  might  be 
recovered  by  an  action  of  debt, — possibly  an  order  for  confirm- 
ation of  it,  as  of  an  award,  might  be  obtained ;  but  without 
some  action  on  it,  it  could  hardly  be  supposed  that  judgment 
could  be  entered  on  it,  much  less  that  costs  could  be  recovered. 

The  appeal  to  the  jury  is  only  a  continuation  of  the  previous 
proceeding  before  the  commissioners,  which  was  really  com- 
menced when  either  party  gave  to  the  other  proper  notice  pre- 
liminary to  an  application  for  the  appointment  of  commissioners. 
19 
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The  words  "party  to  the  proceeding,"  "new  trial,"  "conftrmed 
by  the  Court,"  and  the  general  purport  of  the  10th  section  of 
the  charter,  show,  that  the  proceeding,  as  a  whole,  is  contem- 
plated as  a  suit  for  the  prosecution  of  a  right.  It  is  a  suit  strange 
and  anomalous,  which  may  be  originally  instituted  by  either 
party,  and  may  at  the  instance  of  either  party  be  carried  on  be- 
yond stages  at  which  it  would  otherwise  stop :  in  which  the 
right  is  assumed  to  be  acknowledged  by  the  party  that  is  bound 
to  satisfy  it,  and  the  dispute  is  only  as  to  quantum — how  much 
has  been  satisfied,  how  much  will  satisfy.  In  it  there  are  how- 
ever parties  litigant,  and  one  of  them  who,  whether  he  calls  his 
adversary  into  Court  or  is  himself  called  in  by  the  adversary, 
and  whether  he  stands  as  appellant  or  as  appellee,  may  well  be 
regarded  as  plaintiff.  The  objection  does  not  then  lie  to  the 
allowance  of  costs  in  this  proceeding,  which  has  prevailed  in 
cases  wherein  it  has  been  held,  that,  although  there  were  dam- 
ages found  by  a  jury,  there  was  not  a  plaintiff  or  demandant 
who  came  within  the  provisions  of  the  statute  of  Gloucester. 
(Strange,  1069.    Hullock  on  Costs,  20.) 

This  Court  is  of  opinion  that  according  to  indications  of  the 
intention  of  the  Legislature  which  may  be  discovered,  judgment 
and  execution  may  follow  the  valuation  made  by  the  jury.  As 
to  this,  it  has  been  argued,  that  the  bond  is  required  when  the 
company  appeals,  as  a  condition  of  proceeding  in  the  work : 
and  that,  if  the  company  chooses  to  suspend  the  work,  it  may 
decline  taking  the  land  after  an  unsatisfactory  valuation  has 
been  made  by  the  jury : — that  the  right  in  the  land  is  withheld 
until  payment  has  been  made,  and  if  the  company  should  take, 
debt  against  it  would  lie  on  the  proceedings  which  "  remain  of 
record."  But  besides  what  has  been  already  said  as  to  the  ge- 
neral purport  of  the  proceeding,  we  observe  that  the  taking  of 
the  land  must  precede  any  application  that  can  be  made  by  the 
land-owner,  and  in  mutuality  of  right  ought  to  precede  any  to 
be  made  by  the  company :  that  land  once  taken  cannot  be  de- 
clined without  involving  an  acknowledgment  of  a  trespass  in 
the  taking :  that  the  bond  is  a  limitation  of  the  high  power  of 
19*    • 
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taking  without  previous  compensation,  and  a  restraint  upon  liti- 
giousness  in  resisting  just  payment :  that  the  result  of  a  trial 
in  Court,  could  not,  without  plain  expression,  be  held  to  be  sub- 
ject to  the  option  of  one  of  the  parties  ;  and  that  when,  in  what 
we  have  seen  is  a  suit,  ascertainment  has  been  attained,  judg- 
ment and  execution,  without  plain  denial,  must  have  been  in- 
tended to  follow.  But  these  common  law  consequences  of  a  ver- 
dict by  no  means  necessarily  include  costs. 

Costs,  eo  nomine^  were  not  given  at  common  law— (Bac.  Abr. 
Costs,  A,) — the  right  to  recover  them  must  depend  upon  some 
statute.  The  statute  of  Gloucester,  (6  Ed.  I.,  c.  1,)  made  of 
force  here,  by  its  recognition  in  other  statutes  which  are  express- 
ly made  of  force,  gives  costs  to  the  plaintiff  in  all  cases  where 
he  recovers  damages ;  and  subsequent  statutes  confer  a  recipro- 
cal right  in  such  cases  upon  a  successful  defendant.  (23  H.  8, 
c.  15,  2  Stat.  462 ;  4  Jac.  1,  c.  3,  2  Stat.  610;  13  C.  2,  Stat.  2, 
c.  2, 2  Stat.  513 ;  Beaufort  vs.  Danner,  1  Strob.  176.)  PilfolcPs 
case  and  the  Statute  8  and  9  Wm.  3,  c.  11,  Sec.  3,  concerning 
costs  in  actions  of  waste,  show  that  a  distinction  was  for  a  long 
time  made  between  cases  where  damages  might  have  been  re- 
covered at  common  law  and  those  where  damages  are  originally 
given  by  a  statute  subsequent  to  that  of  Gloucester ;  but  the 
distinction  has  been  overruled.  (10  Co.  116,  a;  Cowp.  368  ;  2 
Wils.  91 ;  3  Burr.  1723  ;  1  T.  R.  71.)  Indeed  it  must  be  ad- 
mitted that  although  the  rule  often  laid  down  has  been,  that 
statutes  which  give  costs  are  to  be  construed  strictly,"  because 
costs  are  a  kind  of  penalty,  the  statute  of  Gloucester  has  for 
nearly  a  century  been  regarded  as  a  remedial  Act,  and  has  re- 
ceived a  liberal  interpretation.  (1  Salk.  205 ;  1  H.  Blac.  13.) 
It  is  permitted  to  extend  its  operation  to  new  subjects  which 
have  been  created  since  it  was  passed,  where  this  extension 
seems  to  promote  the  intention  that  prevailed  in  the  creating 
Acts ;  and  where  the  intention  has  not  been  expressed,  it  has 
been  sought  in  considerations  of  justice  and  expediency.  Thus 
a  party  grieved,  to  whom  by  a  new  statute  an  action  for  a  certain 
penalty  has  been  given,  without  mention  of  costs,  shall  recover 
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his  costs,  (1  Salk.  206  ;  Hull,  on  Costs,  201,)  because  the  pen- 
alty being  intended  as  a  recompense  for  the  wrong  done  to  him 
in  particular,  if  he  could  recover  only  that  specific  sum,  with- 
out any  indemnification  for  his  costs,  it  would  be  frequently  vain 
to  sue,  since  the  costs  might  exceed  the  sum  recovered :  but  it 
was  formerly  held  otherwise,  where  the  statute  gave  no  certain 
penalty,  but  only  his  damages  in  general,  because  the  jury  might 
give  the  plaintiff  full  satisfaction  by  way  of  damages.  (Cro. 
Car.  560 ;  Bac.  Abr.  Costs,  E.  3.) 

Let  us  endeavor  to  discover  what  the  Legislature  probably 
intended  concerning  the  costs  in  question.  If  by  force  of  the 
Stat,  of  Gloucester  costs  follow  the  recovery  of  a  sum  from  the 
company,  under  the  name  of  damages  imputed  to  that  sum, 
then  no  matter  what  the  previous  course  of  the  proceeding  may 
have  been,  any  the  least  sum  recovered  must  carry  costs.  In 
this  very  case  the  assessment  of  the  commissioners  has  by  the 
last  verdict  been  reduced  below  one-fourth  of  its  amount :  but 
much  worse  cases  might  be  imagined.  $5,000  might  be  assessed 
by  commissioners  ;  the  land-owner,  not  satisfied,  might  appeal — 
he  might  crowd  the  Court  with  witnesses,  and  consume  days 
in  efforts  to  make  his  grievances  appear,  and  yet  the  result,  and 
the  just  one,  might  be  a  verdict  of  $50  for  him.  Would  it  be 
just  or  expedient  that  he  should  recover  his  costs  ? 

If  it  should  be  said  that  the  costs  should  abide  the  result  of 
the  appeal,  it  will  be  found  that  no  simple  rule  of  this  kind 
would  serve.  By  this  rule  is  meant  that  the  party  whose  con- 
dition is  made  more  advantageous  by  the  verdict,  should  recover 
costs : — if  no  change  of  the  assessment  should  be  made,  the 
costs  to  fall  upon  the  appellant.  But  suppose  an  assessment  of 
$500 — refusal  of  the  company  to  pay — offer  of  the  land-owner 
to  accept  $400,  and  verdict  for  $450.  Ought  the  company  to 
recover  costs  ?  Or,  in  case  of  a  like  assessment,  suppose  offer 
by  the  company  to  pay  $600,  and  verdict  for  $550.  Ought  the 
land-owner  to  have  costs?  Or  suppose  an  appeal  by  both  par- 
ties, the  land-owner  claiming  much  more  than  the  assessment, 
and  the  company  contending  that  he  had  been  already  com- 
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pensated  by  the  benefit  he  had  received  from  its  works, — and  a 
verdict  for  the  sum  before  assessed.  Which  party  ought  to  pay 
the  costs  ? 

It  has  been  urged  that  in  this  proceeding,  the  issue  is  to  be 
ordered  by  the  Court,  and  that  under  the  rule  laid  down  in  the 
case  of  Todd  vs.  Stroud,  1  Rich.  26,  "  in  all  issues  which  the 
parties  are  entitled  to  make  up  as  a  matter  of  right,  or  when  the 
Court  neglects  to  make  an  order  on  a  feigned  issue  regulating 
the  costs,  the  costs  follow  the  result  of  the  case."    An  order  of 
the  Court  is  indeed  required  by  the  very  terms  of  the  10th  sec. 
of  this  charter,  and  some  satisfying  evidence  must  be  shown 
before  it  is  granted,  but  when  granted  it  must  be  an  order  '^  for 
a  new  valuation  to  be  made  by  a  jury."    (See  1  Rich.  3  ;  Rice, 
268 ;  1  McMul.  66.)    Unquestionably  under  this  provision  the 
Court  has  control  over  the  form  in  which  the  matter  shall  be 
submitted  to  the  jury,  the  mode  of  trial,  and  in  general  all  ques- 
tions of  practice  involved :  but  the  discretionary  power  of  the 
Court  over  the  costs  could  not  be  safely  inferred  from  its  discre- 
tion to  grant  or  refuse  a  prescribed  order ;  and  whether,  without 
discretionary  power  in  the  Court,  costs  in  this  case  follow  the 
result,  and  if  so,  what  is  the  result,  are  questions  depending  upon 
the  general  law  under  the  statute  of  Gloucester  and  the  special 
provisions  of  this  charter.    In  a  feigned  issue,  properly  so  called, 
the  fiction  is  that  the  action  is  for  recovery  of  a  wager,  and  the 
verdict  decides  for  some  future  purpose  a  distinct  question  of 
fact  upon  which  the  wager  was  laid.    If  no  special  direction 
concerning  costs  has  been  made,  costs  follow  the  recovery  of  the 
wager,  as  of  any  other  sum  of  damages.     Fitzwilliam  vs.  Max 
well,  7  Taunt  31,    The  Court  has  no  discretionary  power  in 
such  a  case  to  refuse  costs,  if  the  plaintiff  in  the  issue  has  not 
by  his  own  consent  been  barred  of  his  right  to  recover  them, 
Herbert  vs.  Williamson^  1  Wils.  324    But  as  a  feigned  issue, 
not  specially  directed  by  the  statute,  cannot  be  tried  without  the 
consent  of  the  Court,  and  all  proceedings  in  it  without  such  con- 
sent, are  considered  as  a  contempt  and  will  be  stayed,  the  Court, 
when  it  orders  a  feigned  issue,  may  require  the  parties  to  consent 
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that  the  costs  should  be  at  the  discretion  of  the  Court :  Hoskins 
vs.  Berkeley^  4  T.  R.  402 ;  and  such  consent  is  understood  to 
have  be^n  required,  whenever  an  order  for  such  issue  has  been 
granted.  Baker  ^  Co.  vs.  Bushnell,  2  McMul.  23.  Feigned 
issues  have  not  latterly  been  used  in  this  State,  and  since  the 
decision  made  in  Rice  vs.  Gist,  1  Strob.  82,  that  all  wagers  are 
unlawful,  would  not  have  been  tolerated.  They  would,  in  their 
ordinary  form,  have  been  inapplicable  to  questions  of  valuation, 
such  as  we  are  now  considering,  for  here  a  range  must  be  left 
to  the  jury  in  the  inquiry,  how  much  ?  and  no  issue,  real  or 
feigned,  could  be  devised,  which  would  present  a  distinct  ques- 
tion, the  decision  of  which,  in  the  affirmative  or  the  negative, 
would  settle  the  matter  in  dispute  between  the  parties.  When 
an  issue  is  ordered  by  the  Court  of  Common  Pleas,  on  a  colla- 
teral question,  for  the  guidance  of  its  own  judgment  in  a  matter 
before  it,  costs  under  our  practice  and  decisions,  follow  the  ver- 
dict, or  are  to  be  borne  by  one  or  the  other  party  according  to 
the  direction  of  the  Court ;  either  because  the  issue  grows  out 
of,  or  is  connected  with,  a  case  in  Court,  in  which  costs  are  al- 
lowed by  statute,  or  because  the  Court  has  actually  ordered,  or 
is  presumed  to  have  ordered,  that  the  trial  shall  be  had  on  the 
condition,  that  the  costs  shall  abide  the  result,  or  shall  be  at  the 
discretion  of  the  Court.  (See  2  Tidd's  Prac.  947 ;  Miller's  Com- 
pil.  146 ;  Bac.  Abr.  Costs,  H.)  The  express  refusal  of  a  party 
to  enter  into  a  consent  rule,  where  costs  could  be  given  by  con- 
sent, would  be  ground  for  refusing  an  order  for  trial  if  he  applied 
for  it,  or  for  taking  the  contested  fact  as  if  decided  against  him, 
where  the  other  party  was  moving.  Costs  do  not  follow  the 
verdict  in  an  issue  from  Chancery,  because  the  issue  is  part  of  a 
case  in  which  Chancery  has  control  over  the  whole  costs.  In 
an  appeal  from  the  Ordinary,  costs  did  not  follow  the  verdict 
before  1839,  because  the  statute  directing  the  appeal  bad  made 
no  provision  concerning  costs,  and  the  case  was  not  one  in  which 
damages  were  recovered,  so  as  to  be  within  the  statute  of  Glou- 
cester, nor  one  that  fell  within  any  other  statute  allowing  costs ; 
since  1839,  costs  do  follow,  because  they  are  given  by  statute. 
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(2  N.  and  McC.  377 ;  11  Stat.  42.)  Whenever  a  statute  directs 
an  issue,  and  either  the  parties  are  at  liberty  to  make  it  up  and 
present  it  for  trial,  without  previous  order  of  the  Court,  or  the 
Court  is  required  to  order  it,  reference  must  be  had  to  the  sta- 
tute for  decision  of  the  question  concerning  the  costs,  and  the 
authority  of  the  Legislature,  express  or  implied,  must  be  shown, 
to  justify  their  recovery.  (Attachment  Act,  1774,  3  Stat.  618 ; 
1  Bail.  515.)  If  the  statute  is  entirely  silent,  and  the  issue  is 
one  in  which  damages  are  recovered,  or  one  falling  under  any 
former  statute  allowing  costs,  the  authority  has  been  given : — if 
it  is  one,  concerning  which  the  statute  has  made  reference  for 
analogy  to  another  proceeding  wherein  costs  were  allowed,  the 
authority  is  implied  ;  as,  for  example,  in  the  action  of  trespass 
in  the  nature  of  ravishment  of  ward  provided  by  Act  of  1740 
(7  Stat.  398)  for  trial  of  a  negro's  freedom,  costs  are  allowed, 
because  in  trespass  damages  were  recoverable  at  common  law, 
and  in  ravishment  of  ward  at  common  law  damages  were  re- 
covered, and  by  statute  both  damages  and  the  body  of  the 
ward : — if  it  is  one  growing  out  of  or  connected  with  a  case,  in 
which  costs  are  allowed  by  a  former  statute,  the  implication  is 
that  the  incident  was  intended  to  take  the  nature  of  the  princi- 
pal, and  costs  follow  as  accretions  to  the  original  case.  (Bac. 
Abr.  Guardian  F. ;  Cliftm  vs.  Phillips,  1  McC.  469 ;  6  Stat. 
61 ;  11  Stat.  359  ;  4  Stat.  493.)  Where  a  discretion  is  given  to 
the  Court,  under  which  it  may  grant  or  withhold  the  order  for 
the  issue  prescribed  by  statute,  authority  concerning  the  costs 
may  be  more  readily  implied.  Independent,  however,  of  the 
special  directions  of  any  statute,  in  almost  every  matter  brought 
before  the  Court,  some  collateral  question  of  fact  may  arise,  upon 
which  the  decision  of  a  jury  may  be  necessary ;  and  upoii  every 
such  question  the  Court  may  order  an  issue  to  be  tried,  upon  the 
condition  imposed  on  the  parties,  that  the  costs  shall  follow  the 
verdict  or  abide  the  discretion  of  the  Court.  Costs  of  the  feigned 
issue  itself  are  recovered,  even  where  the  issue  grows  out  of  a  cri- 
minal proceeding,  or  out  of  litigation  in  the  spiritual  Court;  or  a 
question  before  a  local  board  of  commissioners,  or  any  other 
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matter  not  of  itself  sufficient  to  give  recovery  of  costs  (1  Wils. 
261 ;  2  Burr.  1017 ;  Barnes,  130 ;  7  Taunt.  31) :  and  even  in 
the  proceedings  between  the  company  and  a  land-owner  under 
the  charter  now  before  us,  preliminary  or  collateral  questions 
might  arise,  in  the  trial  of  which  the  costs  would  be  subject  to 
the  order  of  the  Court,  because  the  trial  would  be  for  guidance 
of  the  Court,  and  could  not  be  had  without  its  discretionary  per- 
mission. This  Court  would  be  glad  to  find  that  a  discretion  had 
been  entrusted  to  it  in  making  the  order  for  valuation,  under 
which  general  rules  might  be  applied  that  would  subserve  the 
ends  of  justice  and  sound  policy.  But  it  finds,  upon  examina- 
tion, that  in  charters,  which  in  general  scope  are  similar  to  the 
one  now  under  examination,  that  have  been  granted  in  England 
and  some  of  these  United  States,  the  costs  of  assessment  have  been 
regulated  with  more  or  less  minuteness  of  detail.  (3  Railway 
and  Canal  cases,  401 ;  3  Mars.  268  ;  6  Wend.  78.)  It  cannot 
but  feel  that  it  would  be  an  unwarrantable  stretch  of  power  on 
its  part,  to  undertake  to  supply  what  the  Legislature  has  omit- 
ted, perhaps  carefully  omitted,  by  any  regulations  of  its  own  for 
establishing  the  right  of  either  .party  to  costs,  according  to  the 
efifect  which  the  result  has  had  on  the  appellant,  the  offers 
which  have  been  made  by  either  or  both  of  the  parties,  the 
grounds  taken  by  them  respectively  in  the  appeal  and  trial,  and 
other  circumstances  which  would  influence  a  wise  discretion. 

After  the  most  careful  examination  of  the  principles  which 
control  the  recovery  of  costs  in  issues  ordered  by  the  Court  of  its 
own  authority,  or  by  the  Court  under  the  directions  of  a  sta- 
tute, or  by  a  statute  itself,  the  irresistible  conclusion  seems  to  be 
that  either  the  costs  must,  under  the  statute  of  Gloucester,  be 
recovered  by  the  land-owner  if  he  recovers  any  thing  to  be  paid 
by  the  company,  and  by  the  company  if  the  verdict  is  for  it,  or 
else  that  no  costs  at  all  are  to  be  recovered  upon  the  valuation 
by  the  jury,  any  more  than  upon  the  assessment  by  commis- 
sioners. If  the  charter  is  entiriely  silent,  the  former  alternative 
must  prevail — but  we  think  that  a  careful  scanning  of  the  words 
of  tlie  charter  will  show  that  the  latter  is  more  consistent  with 
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the  expressions  of  legislative  will.  When  the  valuation  has 
been  made  by  the  jury,  the  land  is  to  vest  in  the  company,  "^o 
SGon  as  the  valuation  thereof  may  be  paid  or  tendered  and  re- 
fusedJ^  This  valuation  cannot  be  construed  to  include  costs, 
and  yet  if  costs  were  to  be  recoverable,  there  is  no  reason  why 
the  payment  of  them,  as  well  as  of  the  valuation,  should  not 
precede  the  perfection  of  the  title  in  the  company.  Again,  in 
the  case  where  the  company  is  required  to  give  bond,  it  was 
certainly  not  looked  on  with  favor,  for  it  was  vexing  the  Court 
by  its  appeal  from  the  commissioners ;  the  security  required 
from  it  would,  one  might  reasonably  suppose,  be  extended  to 
every  thing  which  finally  it  would  be  bound  to  pay :  interest 
from  the  time  of  assessment  is  therefore  imposed  as  a  kind  of 
penalty  for  the  delay  it  occasions,  if  the  assessment  should  be 
sustained  (meaning,  probably,  if  a  less  sum  should  not  be 
found) : — yet  the  condition  of  this  bond  is  for  payment  ^^ofsaid 
valuation  and  interest,^^  no  mention  being  made  of  costs. 

The  appeal  from  Commissioners  to  the  Court  is  more  like  to 
the  appeal  from  the  Ordinary  to  the  Common  Pleas,  than  to  any 
thing  else  known  in  our  legislation  or  practice.  The  first  in- 
stance of  it  found  in  our  statutes  is  in  the  charter  of  the  South- 
Carolina  C.  and  R.  R.  Company  granted  in  1828,  (8  Stat.  359,) 
from  which  the  10th  section  of  the  charter  of  the  Greenville  and 
Columbia  R.  R.  Company  has  been  copied  almost  verbatim.  In 
1828  all  lawyers  in  the  State  were  accustomed  to  the  exclusion 
of  costs  in  cases  of  appeals  from  the  Ordinary,  and  would  natu- 
rally have  brought  the  appeal  there  provided  from  commissioners 
to  the  Court  under  the  same  rule.  In  favor  of  the  latter  the 
judgment  of  the  Court  following  the  verdict,  and  the  recovery 
of  damages,  might  have  suggested  a  difference,  to  a  patient  in- 
quirer :  but  opposed  to  them,  were  the  expressions  indicative  of 
legislative  intention.  The  hardship  of  a  party  entitled  to  com- 
pensation carrying  on  at  his  own  expense  a  litigation  against  a 
company  that  resisted  a  just  demand,  would  have  pressed  upon 
his  attention :  but  it  would  have  been  met  by  considerations  of 
equal  injustice  and  inexpediency  that  would  often  result  from 
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the  general  rule  that  would  allow  costs  for  any  recovery  of  dam- 
ages, A  discretion  entrusted  to  the  Court,  or  any  legislative 
regulation,  he  would  have  sought  for  in  vain.  He  must  have 
concluded  that  what  had  long  been  thought  proper  in  the  ap- 
peal from  the  Ordinary,  was  intended  to  apply  to  this  new 
appeal.  The  construction  which  was  proper  for  the  charter  of 
1828,  must  be  extended  to  that  of  1845 :  for  the  intermediate 
provision  concerning  costs  made  for  the  appeals  from  the  Ordi- 
nary, makes  only  more  significant  the  silence  on  the  subject  in 
the  latter  charter. 

We  conclude  that  the  whole  proceeding  by  appointment  of 
commissioners  and  trial  upon  appeal  from  them  to  the  Court, 
was  intended  as  a  speedy,  cheap,  and  irregular  mode  of  ascer- 
taining the  quantum  of  compensation,  and  that  recovery  of  costs 
was  not  intended  to  follow  the  ascertainment. 

The  motion  is  granted :  and  it  is  ordered  that  the  costs  be 
struck  out  of  the  judgment  and  execution. 

Frost,  Withers  and  Glover,  JJ.,  concurred. 
O'Neall  and  Whitner,  JJ.,  President  and  a  Director  of  the 
Company,  gave  no  opinion. 

Motion  granted. 


John  A.  Bowen  vs.  James  Team. 

A  continued  and  adverso  obetraotion,  for  ten  years,  of  a  right  of  way,  by  the  owner  of  tiie 
soil  over  which  it  passes,  ban,  under  the  statute  of  limitations,  the  right  to  the  easement. 

In  such  case  the  owner  of  the  soil,  when  sued  for  the  obstruotion,  need  not  plead  the  statute, 
specially. 

Before  O'Neall,  J.,  at  Kershaw,  Fall  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  This  was  an  action  on  the  case  for  obstructing  an  alleged 
private  right  of  way.    The  defendant  pleaded,  1st.  The  gene- 
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ral  issue  ;  2d.  That  the  way  was  not  a  private  way ;  3d.  Ac- 
tio turn  accrevit  infra  quatuor  annos, 

"  The  plaintiflf  acquired  the  right  to  the  tract  of  land  to  which 
he  claimed  the  way  to  be  appurtenant,  4th  Nov.  1846.  The 
writ  was  sued  out  March,  1851.  The  proof  clearly  shewed  that 
the  defendant,  on  a  tract  of  land  called  the  Horn  Land,  had  ob- 
structed the  road  now  claimed  as  a  private  way  by  a  field  clear- 
ed, cultivated,  and  fully  inclosing  and  stopping  it  up,  more  than 
ten  years  before  action  brought.  I  thought  the  plea  actio  non  ac- 
crevit infra  qtiatuor  annos,  could  not  avail  the  defendant.  But  I 
thought,  and  so  told  the  jury,  that  ten  years  occupation  of  a  road 
by  inclosing  it  within  a  field,  operated  as  a  conveyance  or  re- 
lease of  the  easement.  This  I  thought  to  be  clear,  inasmuch  as 
an  adverse  occupation  of  the  soil  for  ten  years  would  have  the 
efiect  to  convey  the  legal  title  to  the  possessor.  See  Wagner 
vs.  Aiton,  Rice,  105,  and  Williams  vs.  McAliley,  Cheves,  200. 

"  The  jury  found  for  the  defendant,  very  much,  I  presume,  on 
this  ground,  although  there  was  much  in  the  case  on  which  they 
might  have  found  against  the  plaintiflf.  But  if  I  was  wrong  in 
this,  he  is  entitled  to  a  new  trial." 

The  plaintiff  appealed,  and  now  moved  this  Court  for  a  new 
trial,  on  the  grounds : 

1.  Because  his  Honor  instructed  the  jury,  that  ten  years  pos- 
session of.a  field  which  obstructed  the  road  claimed,  would  de- 
feat the  right  where  it  had  fully  accrued  before  the  obstruction 
had  been  erected. 

2.  Because  ten  years  possession  should  have  been  specially 
pleaded  in  order  to  defeat  the  right. 

Kershaw,  for  the  motion,  cited  Gale  and  W.  on  Easem.  257, 
281,  275 ;  Co.  Litt.  114  b ;  White  vs.  Crawford,  10  Mass.  R. 
183 ;  10  Pick.  310 ;  Com.  Dife.  Prescription,  E,  2 ;  2  Saund.  R. 
175  a. 

Chesnut,  contra,  cited  Evans's  Road  Law,  70  ;  Ctithburt  vs. 
Lawton,  3  McC.  194 ;  Parkins  vs.  Dunham,  3  Strob.  224 ;  4 
Stat.  585 ;  Gale  and  What,  on  Easem.  66. 


300  APPEALS  AT  LAW. 

Bowen  vs.  Team. 

>■  ■      '  '  "  '  III  .  ,11  .  I      ■  ■! 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  the  single  question  is,  whether  the 
actual  obstruction  of  a  right  of  way,  as  inclosing  a  road  within  a 
field,  and  cultivating  the  ground  over  which  it  once  ran,  for  ten 
years,  before  suit  brought,  does  not  defeat  the  plaintiff's  claim 
for  its  allowance  and  for  damages  7 

That  it  does  I  was  clear  on  the  circuit,  and  still  remain  so. 

In  deciding  it,  there  is  no  necessity  to  refer  to  foreign  rules 
and  adjudications.  We  have  enough,  at  home,  for  its  disposi- 
tion. 

The  Act  of  limitations  (1712;  P.  L.  101 ;  2  Stat.  583)  in  its 
very  words,  covers  the  case,  and  will  shut  out  the  plaintiff's 
right  to  recover  for  an  easement,  exactly  as  it  would  the  land 
itself  Let  it  be  remembered,  before  we  read  the  Act,  that  a 
right  of  way  is  a  hereditament,  incorporeal  as  to  the  right,  but 
yet  capable  of  possession,  in  the  real  thing  which  it  confers,  and 
arising  most  generally  from  possession. 

In  the  first  section  it  is  declared,  that  a  possession  of  seven 
years  last  past,  of  lands,  tenements  and  hereditaments,  shall  be 
a  good  title  to  the  same.  Is  not  this  provision  just  as  effectual 
as  a  grant  or  conveyance  ?  Indeed,  it  operates  as  such.  What 
would  hinder  such  a  possession  of  a  way  for  seven  years  before 
the  Act,  from  granting  a  right,  or  releasing  it,  as  the  case  might 
be? 

The  2d  section  provides,  "  if  any  person  in  whom  any  right 
or  title  to  lands,  tenements  or  hereditaments^  shall  descend  or 
come,  does  not  prosecute  the  same  within  five  years  (now  ten) 
after  such  right  or  title  accrued,  then  he,  and  all  claiming  under 
him,  shall  be  forever  barred  to  recover  the  same." 

Observe  that  the  words  are,  any  right  to  "a  hereditament" 
will  be  barred,  as  well  as  title  to  lands,  by  ten  years  non-asser- 
tion of  a  claim  against  the  occupant.  What  hinder^  those  words 
from  defeating  a  right  to  a  hereditament,  when  there  is  an  ac- 
tual adverse  possession  of  the  hereditament  itself?  I  confess  I 
think  it  is  only  necessary  to  give  the  words  their  plain,  obvious 
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meaning,  instead  of  undertaking  to  hedge  them  round  with  tech- 
nicalities utterly  unsuited  to  us. 

The  great  difficulty  is  supposed  to  be  in  barring  an  intangible 
right.  But  is  not  title  to  land  equally  intangible  ?  There  is,  we 
well  know,  no  difficulty  in  barring  the  title  by  the  possession  of 
the  land.  Is  there  any  more  difficulty  in  barring  the  right  to 
the  hereditament  by  the  possession  ?    It  seems  to  me  not. 

But  suppose  it  be  necessary  that  the  hereditament  should  be 
released  to  the  owner  of  the  soil  to  defeat  the  right.  I  hold  that 
ten  years  adverse  possession  of  land  is  a  conveyance  of  the  fee 
resting  in  the  owner  thus  barred,  and  that  ten  years  adverse 
possession  of  an  easement,  (a  way,)  by  the  owner  of  the  soil, 
operates  as  a  release  to  him  of  the  right.  In  Wagner  vs.  Aiton^ 
Rice  106,  Brown  was  the  grantee  under  whom  the  plaintiffs 
claimed ;  they  could  not  connect  themselves  by  conveyances 
with  him  :  but  they  proved  ten  years  adverse  possession,  under 
color  of  title  in  their  ancestor.  It  was  said  by  the  Judge,  who 
tried  the  cause,  in  his  charge  to  the  jury,  that  "  the  true  view 
of  the  case  was  to  regard  Wagner  as  having  entered  under 
Carter's  and  Westbury's  conveyances,  who,  for  aught  that  cer- 
tainly appeared,  might  be  strangers  to  Brown ;  but  who  had 
undertaken  to  convey  his  title,  and  under  a  title  so  derived,  if 
he  had  an  actual  adverse  possession  of  a  part  of  the  grant  for 
more  than  five  years  before  1812,  this  was  equivalent  to  the 
most  perfect  conveyance  of  the  Brown  grant  to  him,  against  all 
persons,  not  laboring  under  some  disability."  By  the  second 
ground  of  appeal,  this  ruling  was  drawn  directly  in  question. 
The  Court  of  Appeals  unanimously  sanctioned  it.  In  Williams 
vs.  McAlilei/,  Cheves,  200,  the  same  ruling  was  made  to  carry 
to  Lacy  the  oldest  grant  to  Lowndes,  and  which  was  necessary 
to  entitle  the  plaintiflfs  to  recover.  It  was  neither  questioned  by 
the  appeal  nor  by  the  Court.  On  authority,  therefore,  I  suppose 
I  might  say  the  point  was  settled.  But  test  it  by  reason,  the 
same  result  must  follow.  A.  is  in  the  possession  under  color  of 
title  of  the  land  of  B.  for  the  statutory  period.  B.  cannot  reco- 
ver it  against  him,  or  any  body  else.    Why  ?    His  title  is  gone, 
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is  the  answer.  Where  is  it  ?  It  must  be  in  the  possessor.  For 
there  is  no  other  person  who  can  have  the  right  of  possessing 
and  enjoying  the  land.  Again ;  land  is  granted  to  B. :  C,  a 
stranger  to  him,  comes  into  the  actual  possession  under  a  con- 
veyance from  D.,  holds  possession  for  more  than  ten  years,  and 
then  E.  intrudes  on  him,  and  he  brings  trespass  to  try  title. 
Does  not  every  lawyer  know  that  the  grant  to  B.,  D.'s  convey- 
ance to  C,  and  ten  years  possession  in  him,  give,  so  far  as  title 
is  concerned,  a  right  to  recover  ?  That  being  so,  must  he  not, 
by  his  possession,  acquire,  in  legal  contemplation,  the  title  of  B.? 
Can  there  be  any  better  conveyance  ? 

If  land  thus  passes  by  possession  from  one  person  to  another, 
can  there  be  any  reason  why  a  thing  issuing  out  of  it  should 
not,  in  like  manner,  pass?  The  owner  of  the  soil,  by  prescrip- 
tion, which  is  but  another  name  for  adverse  possession  held  for 
twenty  years  of  an  easement,  is  supposed  to  grant  a  way.  If 
that  be  so,  the  person  entitled  to  the  easement  has  title.  Can- 
not the  owner  of  the  soil  revest  that  title  in  himself  by  a  pos- 
session which  would  give  him  the  land  itself,  if  it  was  in 
another?  I  confess  that  it  seems  to  me  to  be  plain,  that  that 
which  would  convey  the  greater,  must  necessarily  convey  the 
less. 

It  must  be  noted  here  that  this  is  not  the  extinction  of  a  way 
by  fwri'User :  there,  it  may  be,  it  would  require  the  same  time 
to  destroy,  that  it  did  to  create.  That  may  sustain  Parkins  vs. 
Dunham,  3  Strob.  224.  This  case,  however,  steers  clear  of  that 
For  there  was  in  it  no  actual  occupation  of  the  easement  for  ten 
years. 

In  Cuthbert  vs.  Lawton,  3  McC.  194,  which  was  an  action 
for  obstructing  a  private  way.  Judge  Waties,  who  was  nearly 
coeval  with  the  administration  of  law  in  this  State,  and  who  had 
as  certain  and  perfect  knowledge  of  our  law,  as  any  Judge  who 
ever  graced  our  Courts,  speaking  of  the  accrual  of  the  right  and 
its  defeat,  said,  "  but  after  twenty  years  of  uninterrupted  use,  it 
could  only  be  defeated  by  an  adverse  and  continued  obstruction 
for  five  years."    This  expression  applied  to  the  statutory  period 
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existing  at  thetime  of  obstruction,  and  which  was  afterwards 
extended  to  ten  years.  He  speaks  of  it,  as  an  acknowledged 
legal  truism,  requiring  no  reasoning  to  give  it  effect.  In  Judge 
Evans's  treatise  on  the  road  law,  p.  70,  §  22,  he  cites  this  re- 
mark of  Judge  Waties,  and  intimates  a  similar  opinion.  These 
dicta  and  intimations  are  in  accordance  with  my  long  enter- 
tained opinion,  and  coincide  with  my  previous  reasoning. 

I  am  hence  satisfied  that  the  decision  below  was  correct. 
The  motion  is  dismissed. 

Frost,  Withers,  Whitner  and  Glover,  JJ.,  concurred. 

Wardlaw,  J.,  dissenting.    If  it  is  meant  to 
the  obstruction  of  an  easement,  attended  b] 
part  of  him  who  claimed  a  right  to  it, 
abandonment,  and  that,  therefore,  the  j] 
the  defendant  in  this  case,  I  concur  in  th^ 

But  I  dissent,  if  a  distinction  new  and  pi 
cision  to  be  introduced,  under  which  the  reli 
is  to  be  presumed  from  non-user,  or  obstructidH^^fi^^^A^IIIlft  short 
of  that  which  would  suffice  to  raise  the  presumption  of  the  grant  of 
an  easement  from  its  use.  Obstruction,  independent  of  other  evi- 
dence of  abandonment,  is  no  more  than  non-user.  An  obstruc- 
tion might  actually  subsist  for  ten  years,  and  yet  be  unknown 
to  the  owner  of  the  easement,  or  never  interrupt  any  enjoyment 
which  he  desired  to  have.  Such  may  have  been  the  fact  in  the 
case  before  us,  for  aught  that  appears  in  the  report,  although  we 
know  the  contrary  from  the  Circuit  Judge.  The  true  question 
in  the  case  is,  whether  the  instruction  was  right,  when  the  jury 
were  told  that  ten  years'  occupation  of  a  road,  by  enclosing  it 
within  defendant's  field,  operated  as  a  conveyance  or  release  of 
the  plaintiff's  right  of  way.  Apart  from  its  effect  as  evidence 
of  abandonment,  it  could  have  so  operated  only  by  means  of 
the  presumption  which  it  established.  There  is  no  more  pro- 
priety in  referring  now  to  our  statute  of  limitations  for  the  time 
to  bar  or  release  an  easement,  than  for  that  to  acquire  or  grant 
one.    Originally  twenty  years  was  adopted  as  the  ordinary  pe- 
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riod  for  raising  presumptions,  in  analogy  to  the  English  Statute 
of  limitations :  but  the  rules  of  prescription,  connected  with 
this  period,  are  firmly  established  in  our  system,  without  regard 
to  any  such  analogy.  It  would  be  unsafe  to  give  to  ten  years, 
in  reference  to  other  subjects  of  presumption,  the  efiect  which 
we  ascribe  to  twenty.  Symmetry,  authority,  and  expediency, 
all  seem  to  me  to  demand  the  same  time  for  destroying  an  ease- 
ment as  for  creating  it, — or  for  raising  the  presumption  of  a 
grant  from  the  owner  of  the  dominant  estate,  as  of  a  grant  to 
him.  I  cannot  see  why  an  analogy  should  change  one  time, 
and  the  other  remain  as  both  have  heretofore  been. 

An  adverse  possession  for  ten  years  conveys  a  title  in  the  soil 
itself  to  the  possessor ;  and  it  is  supposed  that  it  ought  therefore 
certainly  to  convey  an  easement,  which  is  a  mere  incident  of 
the  soil.  There  is  a  fallacy  in  this,  and  it  consists  in  attributing 
to  the  possessor  of  the  soil  possession  of  an  easement  to  which 
the  soil  is  subject.  The  possession  does  convey  that  which  was 
possessed,  with  its  appurtenances :  but  possession  of  the  servient 
estate  conveys  no  title  in  the  dominant  one,  and  cannot  afifect 
an  easement  which  appertained  to  the  latter.  All  possible  title 
in  his  own  land  the  defendant  may  have  got  by  enclosing  and 
ploughing  the  road-bed  :  the  same  he  would  have  got  by  culti- 
vating any  other  part  of  his  tract  and  holding  it  for  ten  years 
under  color  of  title :  the  same  he  probably  had  by  honest  pur- 
chase before  he  commenced  cultivation.  He  could  be,  as  to  the 
easement,  in  no  better  situation  at  the  end  of  the  ten  years  than 
at  the  beginning,  or  under  a  title  acquired  through  the  statute 
of  limitations  than  under  one  conveyed  to  him  by  a  former 
owner : — in  every  case,  if  his  land  was  subject  to  the  easement, 
it  remained  so,  notwithstanding  conveyance  and  change  of  pos- 
session, unless  the  easement  was  in  some  way  destroyed.  If 
he  had  in  any  way  acquired  title  in  the  plaintiff's  land,  he  would 
have  acquired  the  easement  as  an  incident  of  that  land,  but  no 
control  over  his  own  land  could  be  a  possession  of  the  plaintiff's, 
either  substance  or  incident. 

It  is  indeed  inaccurate  to  speak  of  any  obstruction,  however 
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real  and  visible,  as  a  possession  of  an  easement.    Even  those    1 
easements,  the  enjoyment  of  which  includes  a  continuous  in-    / 
terference  with  another's  use  of  his  soil,  such  as  the  easement  / 
of  overflowing  land,  are  not  capable  of  actual  possession  apart/ 
from  their  enjoyment.  •  More  plainly,  a  right  of  way  over  an- 
other's land,  the  enjoyment  of  which  is  only  occasional,  cannot 
be  possessed  by  obstructing  it.     All  easements  are  things  incor- 
poreal,— mere  rights,  invisible  and  intangible.     The  defendant 
ploughed  his  own  soil,  over  which  the  plaintiflf  had  a  right  to 
go, — but  he  did  not  plough  the  right  of  way. 

I  am  of  opinion,  that  the  plaintiff's  action  for  any  particular 
obstruction  of  his  right  was  barred  by  the  statute  of  limitations 
after  four  years,  but  that  in  case  of  a  continuous  obstruction 
whilst  the  right  lasted,  damages  might  be  recovered  for  the  four 
years  next  preceding  the  commencement  of  the  suit :  that  the 
plaintiff's  continued  acquiescence  in  a  visible  and  actual  ob- 
struction might  afford  evidence  of  his  having  abandoned  his 
right,  particularly  if  he  turned  aside,  because  of  the  obstruction, 
to  any  substituted  way :  but  that  no  release  of  the  easement  ) 
could  in  ten  years  arise  from  the  obstruction  itself,  any  more 
than  from  mere  non-user  without  obstruction. 

The  dicta  and  intimations  which  have  been  given  to  the  con- 
trary of  this  opinion,  have  never  had  the  sanction  of  the  Court, 
and  are  all  outweighed  by  the  case  of  Parkins  vs.  Dunham^  3 
Strob.  224,  and  authorities  there  cited.  See  also  2  Saund.  176 
a,  note  2 ;  Co.  Lit.  114  b;  Gayle  <fc  Whately  on  Easem.  267, 
281, 276.  In  the  case  of  Elliott  vs.  Rhett^  (6  Rich.  419,)  which 
was  learnedly  debated  and  carefully  considered,  all  difficulty 
would  at  once  have  disappeared,  if  ten  years  obstruction  could 
buve  been  held  to  operate  as  a  release  of  an  easement. 

Motion  dismissed. 
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Henry  Stone  vs.  John  Stroud. 

Where  a  parol  gift  of  a  negro  is  claimed  by  a  son-in-law,  and  he  relies  not  alone  upon  his 
possession,  but  also  npon  declarations  of  the  father-in-law  made  after  the  supposed  gift, 
he,  the  father-in-law,  may  give  in  evidence  his  oountor  declaratio&s,  not  madbpo^  Ulem^ 
motanif  to  show  that  be  had  not  given. 

Before  Glover,  J.,  dt  Chester,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

"  The  action  was  trover  to  recover  damages  for  the  conversion 
of  a  negro  named  Alfred,  given,  it  was  alleged,  by  the  defendant 
to  the  plaintiff  after  his  marriage  with  defendant's  daughter  and 
before  December,  1851,  when  she  died  leaving  an  infant  child. 

*'  The  attention  of  the  jury  was  directed  to  two  enquiries  : 

"  1.  Was  there  a  gift  ?  and  if  so, 

"  2.  Was  it  absolute  or  qualified  at  the  time  it  was  made  ? 

"  The  determination  of  these  questions  depended  on  the  suf- 
ficiency and  weight  of  the  evidence,  which  was  for  the  conside- 
ration of  the  jury,  and  was  submitted  to  them  with  the  remark, 
that  what  the  defendant  said  or  did  afterwards  would  not  con- 
trol the  terms  of  the  gift  and  make  that  a  loan  or  a  trust  which 
was  at  first  absolute. 

'*  I  stated  to  the  jury,  that  it  had  been  long  settled  in  South- 
Carolina,  that  when  parents  suffered  personal  property  to  go 
into  the  possession  of  their  children  after,  and  especially  at, 
marriage,  it  is  prima  facie  evidence  of  a  gift ;  but  that  the  pre- 
sumption of  a  gift,  arising  from  such  a  possession,  was  not  ne- 
cessary in  this  case,  as  the  plaintiff  had  introduced  the  declara- 
tions of  the  defendant  to  establish  the  gift. 

*'  The  jury  found  for  the  plaintiflf  the  value  of  Alfred  and  His 
hire. 

"  The  defendant  has  given  notice  of  his  intention  to  move  for 
a  new  trial  at  the  next  Term  of  the  Court  of  Appeals,  the  grounds 
of  which  embrace  alleged  errors  of  the  presiding  Judge  in  the 
rejection  and  admission  of  evidence,  and  also  his  misapprehen* 
sion  of  the  defence. 
20* 


APPEALS  AT  LAW.  307 

Colambia,  May,  1853. 

"  They  will  be  considered  in  the  order  in  which  they  are 
stated. 

"  1.  The  plaintiff  having  established  the  absolute  gift  of  Al- 
fred by  the  declarations  of  the  defendant,  made  to  three  several 
witnesses  at  different  times,  any  declarations  made  by  him  after- 
wards showing  that  he  had  not  given  or  had  qualified  the  gift, 
were  rejected.  If  the  evidence  establishing  the  gift  had  been 
less  satisfactory,  the  ruling  might  have  been  otherwise.  The 
defendant  was  allowed  to  introduce  his  declarations  made  at  the 
time  and  before  Alfred  was  sent,  and  his  daughter  was  permit- 
ted to  state  a  conversation  between  him  and  his  wife  before 
Alfred  had  been  sent. 

"  2.  The  defendant  offered  evidence  to  shew  that  Alfred  was 
sent  to  the  plaintiff  in  February,  1851 — that  he  was  "  left  for  a 
while  'til  the  defendant  could  get  his  business  fixed  otherwise"-— 
and  that  what  property  he  gave  to  the  plaintiff  he  intended 
should  be  made  over  to  his  wife  and  child.  It  was  in  reply  to 
this  evidence,  which  was  offered  to  prove  a  qualified  gift,  that 
the  plaintiff  was  permitted  to  examine  other  witnesses. 

"3.  The  presiding  Judge  did  state  to  the  jury,  that  the 
questions  for  their  considefation,  as  he  apprehended  them  from 
the  testimony  and  the  argument  of  counsel,  were — 1.  Was  there 
a  gift?    2.  Was  it  absolute,  or  qualified  and  restricted  ? 

*'  In  this  he  may  have  done  injustice  to  the  argument  of  coun- 
sel, and  has,  probably,  misapprehended,  in  part,  the  grounds  of 
the  defence.  A  review  of  the  whole  evidence,  however,  has  not 
removed  the  impression,  that  no  loan  was  contemplated.  The 
defendant  has  since  the  death  of  plaintiff's  wife,  actually  exe- 
cuted a  deed  to  one  Knox,  in  trust  for  plaintiff*'s  child,  thereby 
carrying  out  the  purpose  which,  it  is  alleged,  he  originally  con- 
templated, of  making  a  qualified  gift.  The  third  ground  of  ap- 
peal implies  what  the  defendant's  evidence  authorized  the  pre- 
siding Judge  to  conclude,  that  some  future  and  '' formal 
settlement  with  limitations"  was  intended  and  not  a  loan  of 
Alfired,  who  was  permitted  to  remain  in  the  possession  of  plain- 
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tiflf  from  the  time  he  was  sent,  in  February,  1851,  till  the  death 
of  plaintiff's  wife,  in  the  succeeding  December." 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial  on  the  grounds  : 

1.  Because  the  plaintiff  having  introduced  the  subsequent 
declarations  of  defendant  to  establish  a  gift,  his  Honor  erred  in 
rejecting  the  acts  and  declarations  of  the  donor  showing  that  he 
had  not  given. 

2.  Because  his  Honor  permitted  the  plaintiff,  in  his  reply,  to 
offer  evidence  that  was  not  in  reply  to  any  offered  by  defendant. 

3.  Because  his  Honor  misapprehended  the  grounds  of  defen- 
dant's defence,  and  stated  to  the  jury,  in  his  charge,  that  de- 
fendant did  not  rely  on  th^  defence  that  he  had  placed  the  negro 
in  possession  of  plaintiff  as  a  loan  ;  whereas  it  was  stated  by 
the  counsel  in  opening  the  defence  and  so  argued  before  the 
jury,  that  the  defendant  relied  on  the  fact  that  the  negro  was 
put  in  possession  of  plaintiff  as  a  loan,  to  wait  upon  his  wife  in 
her  illness  and  to  remain  until  he  could  carry  out  his  purpose  of 
giving  him  to  plaintiff's  wife  by  formal  settlement  with  limita- 
tions. 

Dawfdnsy  Melton.^  for  the  motion,  cited,  on  first  ground,  Sims 
vs.  Samxders,  Harp.  374  ;  McKane  ys,  Bonner,  1  Bail.  113 ;  9 
Humph.  773  ;  1  Dev.  Eq.  65 ;  Newman  vs.  Welbourn^e,  1  Hill 
Ch.  10. 

McAlilley,  contra,  cited  Byrd  vs.  Ward,  4  McC.  228. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  I  propose  to  consider  the  ground  of  appeal 
which  refers  to  the  rule  observed  by  the  Judge  on  circuit  in 
reference  to  the  subsequent  declarations  of  the  defendant  These 
were  heard  in  part  and  excluded  in  part.  Whether  the  decla- 
rations, to  which  the  witnesses  called  would  have  testified, 
would  at  last  have  been  competent,  will  depend  on  future  dis- 
closures. 

That  injustice  may  not  be  done,  further  information  must  be 
had. 

The  fact  to  be  ascertained  was,  whether  a  parol  gift  had  been 


APPEALS  AT  LAW.  309 

C!olumbia,  May,  1863. 

made.  If  the  plaintiflfs  had  relied  on  proof  of  gift  by  delivery 
alone,  or  on  possession  of  the  chattel  alone,  as  evidence  of  the 
gift,  a  rule  excluding  subsequent  declarations  would  have  been 
affirmed.  The  proposition  must  be  undeniable,  that  a  party 
cannot  vary  the  legal  consequences  of  his  own  act  by  his  own 
declarations  subsequently  made.  The  rule,  I  apprehend,  would 
be  the  same,  although  antecedent  declarations  of  an  intention  to 
give,  or  cotemporaneous  admissions  of  a  gift,  had  been  received. 
Newfnan  vs.  Welbour?ie,  I  Hill,  Ch.  13. 

In  this  case  the  party  setting  up  the  gift,  relied,  in  part,  on 
possession  as  affording  presumption,  and  this  he  thought  proper 
to  fortify  by  subsequent  declarations  that  a  gift  had  actually 
been  made.  In  other  words,  the  proof  arising  from  the  act  was 
deemed  inconclusive,  and  a  corroboration  was  had  by  resort  to 
another  species  of  evidence.  In  such  a  case,  on  the  authority 
of  iSims  vs.  Saunders,  Harp.  374,  approved  in  ExWs  McKane 
vs.  Bom}er,  1  Bail.  113,  "The  conduct  and  conversation  of  the 
donor  to  ascertain  his  intention,  ought  to  be  given  entire,"  and 
other  subsequent  declarations  were  heard. 

Where  declarations  have  been  heard,  counter  declarations 
cannot  be  excluded  for  the  reason  that  the  mind  has  reached  a 
conclusion  as  to  the  truth  of  the  case.  This  the  verdict  of  the 
jury  alone  can  reveal.  Such  evidence  is  somewhat  analogous 
to  the  testimony  of  different  witnesses  to  the  same  transaction. 
The  rule  adopted  by  our  Cflirt  must  certainly  be  administered, 
however,  with  great  caution.  Such  declarations  are  clearly 
incompetent  if  made  post  litem  motam.  The  intermediate 
points,  or  circumstances,  justifying  exclusion,  are  not  easily 
deifined.  Practically  it  will  be  found,  doubtless,  that  the  dis- 
crimination of  the  jury  as  to  the  proper  weight  and  influence  of 
such  conflicting  testimony,  must  be  mainly  relied  on  from  the 
necessities  of  the  case. 

The  motion  for  new  trial  in  this  case  is  granted. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Glover,  JJ., 
concurred. 

Motion  granted. 
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John  H,  Harley  vs.  John  J,  Plaits^ 

The  trnsta  of  a  post-nnptial  Bettlement  were  to  hold  the  land  and  negroes  to  the  sole  and 
separate  use  of  the  wife  during  life,  &o. ;  "  and  upon  her  death  to  deliTer  up  the  afore- 
said property,  free  and  discharged  of  all  trusts,  to  such  child  or  children  as  she  may 
leave  alive  at  her  death,  to  be  held  by  them,  their  heirs  and  assigns  forever."  Other 
trusts  were  declared  in  case  the  wife  should  die  without  issue,  and  power  was  given  to 
the  trustee,  with  her  consent,  to  sell.  The  wife  died  leaving  issue,  an  infant  daughter : 
Hdd^  as  to  the  negroes,  that  the  trust  was  not  executed  upon  the  death  of  the  wife ; 
and  that  it  oould  be  executed  only  by  delivery  of  possession  to  the  daughter,  upon  her 
becoming  avi  juris,  or  to  some  one  invested  with  legal  authority  to  receive  them  for  her 
or  in  her  place. 

Trusts  in  personal  property  are  not  executed  by  mere  operation  of  law^  as  in  cases  coming 
within  the  statute  of  uses :  the  trustee  must  do  some  act,  as  delivering  possession ;  and 
where  the  ctstui  que  trust  is  an  infant,  incapable  of  joining  in  the  act,  the  trust  will 
not  be  exeeuted.(a) 

III  an  action  of  trover  by  a  trustee  he  need  not  describe  himself  in  the  pleadings  as  trus- 
tee. 

Where  negroes  are  held  in  trust  for  the  use  of  a  married  woman  for  life,  and  after  her 
death  to  her  children,  the  mere  possession  of  the  husband  after  the  deatih  of  the  wife, 
and  during  the  infancy  of  their  only  child,  will  not,  in  favor  of  a  purchaser  from  him 
with  notice,  be  held  to  have  invested  him  wiUi  title,  or  to  have  been  adverse,  or  frau- 
dulent. 

In  an  action  of  trover  new  trial  on  the  ground  of  excessive  damages  refused — ^the  verdict 
being  warranted  by  the  evidence,  under  tiio  rule  allowing  the  jury  to  give  the  highest 
value  up  to  the  time  of  trial,  with  interest,  or  hire. 

Before  Whitner,  J.,  at  Barnwell^  Spring  Term^  1853. 

The  report  of  his  Honor,  the  priding  Judge,  is  as  follows : 

"  This  was  an  action  of  trover,  brought  to  recover  the  value 
of  four  slaves,  viz :  a  woman  and  three  children.  The  plain- 
tiff claimed  under  a  trust  deed,  executed  by  Owen  P.  Smith  to 
plaintiff,  27th  August,  1844,  which  had  been  recorded  in  the 
office  of  the  Secretary  of  State,  2d  September,  1844,  and  in  the 

(a)  It  is  hardly  meant,  it  is  presumed,  that  an  actual,  formal  delivery  is  necewary* 
Possession  taken,  or  continued,  by  the  cestui  que  trust,  with  the  permission,  express  or 
implied,  of  tiie  trustee,  would,  it  is  apprehended,  be  construed  a  delivery.  And  where 
possession  cannot  be  given  or  taken,  would  not  a  symbolical  delivery  answer — as  the  de- 
livery of  a  deed  transferring  the  title  7    Vide  2  Eent^  (6th  Ed.)  600-1,  and  notes. 
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office  of  the  Register  of  Mesne  Conveyances  for  Barnwell, 
(where  the  parties  resided,)  9th  September,  1844.(a) 

'*  Mrs.  Susannah  Smith,  wife  of  Owen  P.  Smith,  died  3d 
August,  1845,  leaving  an  Jnfant  daughter,  an  only  child,  yet 
living,  and  now  aged  eleven  or  twelve  years.  The  negroes  were 
in  the  possession  of  her  husband  and  herself  at  the  time  of  her 
death,  and  remained  after  with  the  husband,  until  the  spring  of 

T" II  I     II       I  I  —      -  '  -  I     !-■     I       I     I     I        ■— ■ 

(a)  The  following  is  a  copy  of  the  deed  under  which  the  plaintiff  claimed : 
SOUTH-CAROLINA— BAKNWELL  DISTRICT. 

Know  aU  men  by  thtat  PresenU :  That  I,  Owen  P.  Smith,  (for  and  in  ooneideration  of 
the  love  luid  affection  I  bear  towards  my  family,  and  my  natural  desire  to  provide  for 
them,  and  in  further  consideration  of  the  sum  of  one  dollar,  which  I  hereby  acknowledge 
to  have  received  from  Dr.  John  H.  Harley,  whom  I  have  chosen  trustee  of  this  deed,) 
have  granted,  bargained,  sold  and  released,  and  by  these  presents  do  grant,  bargain,  sell, 
release,  and  in  open  market  deliver  to  the  said  John  H.  Harley,  as  trustee,  one  hundred 
acres  of  land,  cut  off  from  the  south  side  of  my  tract  on  which  I  now  reside,  the  said  hun- 
dred acres  being  situate,  Ao.  And  also,  a  negro  woman  slave,  named  Hester,  and  her 
future  issue :  To  have  and  to  hold  the  said  premises  and  the  said  negro  and  her  future 
issue,  unto  the  said  John  H.  Harley,  trostee,  and  his  heirs,  executors,  administra- 
tors and  assigns,  forever.  In  trust,  nevertheless,  and  to  and  for  the  following  uses,  intents 
and  purposes,  and  to  and  for  no  other ;  that  is  to  say,  to  suffer  and  permit  my  wife,  Su- 
aannah  Smith,  for  and  during  the  term  of  her  natural  life,  to  take,  have,  use,  possess  and 
eqjoy,  either  the  use  and  occupancy  of  the  said  property,  or  else  the  rents,  issues  and 
profits  thereof,  as  she  may  electa  to  and  for  the  sole  and  separate  use  of  herself,  and  such 
child  or  children  as  she  now  hu  or  may  hereafter  have  by  me,  the  said  Owen  P.  Smith ; 
the  said  property  to  be  by  her  used,  or  its  income  expended  by  her  for  herself,  and  the 
children,  already  described,  without  accounting  or  discriminating ;  but  the  same  to  bo  in 
no  way  subject  or  liable  for  her,  or  my  present  or  future  debts,  contracts  or  engagements. 
And  upon  her  death,  then  in  trust  to  deliver  up  the  aforesaid  property  free  and  discharged 
of  all  trusts,  to  such  child  or  children  by  me  as  she  may  leave  alive,  at  the  time  of  her 
death;  if  there  be  more  than  one,  to  be  equally  divided,  share  and  share  alike,  (children 
of  deceased  children  taking  a  parent's  share ;)  to  be  held  by  them,  their  heirs  and  as- 
signs in  severalty  forever.  But  shonld  the  said  Sosannah  die  in  my  lifetime,  without 
leaving  alive  at  the  time  of  her  death  any  issue  by  me,  then  in  trust  to  reconvey  the  said 
property  to  me,  my  heirs  and  assigns  forever.  But  should  the  said  Susannah  survive 
me,  and  at  the  time  of  my  death,  there  should  be  no  issue  of  our  marriage  alive,  then  in 
trust  to  convey  the  said  property  to  the  said  Su^mnah,  her  heirs  and  assigns  forever,  free 
and  discharged  from  the  trusts. 

Lastly,  I  do  fully  empower  the  said  John  H.  Harley  trustee,  with  the  consent  of  the 
said  Susannah,  to  sell,  alien,  exchange  and  reinvest  (always  on  the  same  trusts)  all  or 
any  part  of  the  said  property. 

Witness  my  hand  and  seal,  this  27th  day  of  August,  1844,  and  in  the  69th  year  of 
American  Independence.  Signed,  sealed,  Ac  OWEN  P.  SMITH,  [l.  s.] 

I  accept  the  trust  of  the  foregoing  deed.  JOHN  H.  HABLET. 
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1851,  when  they  were  removed  from  the  district,  having  been 
sold  by  Smith  to  defendant  Platts,  who  likewise  lived  in  same 
district,  and  a  few  miles  distant  from  the  parties.  They  were 
soon  after  in  Charleston,  and  sold  by  Z.  B.  Oakes,  February, 
1851,  at  instance  and  on  account  of  defendant,  for  $750,  to  a 
man  said  to  be  from  Barnwell,  name  not  recollected,  and  pro- 
ceeds applied  to  credit  of  defendant,  on  a  demand  held  by  Oakes 
against  him.  Platts  had  told  Oakes  he  had  bought  the  slaves 
from  Smith  :  the  negroes  had  not  been  seen  since  by  any  of  the 
witnesses,  nor  any  intelligence  had  of  their  subsequent  posses- 
sion. 

"  When  a  demand  was  made  of  Platts  by  Dr.  Harley,  he 
paused  for  awhile,  and  asked  if  money  would  not  answer  in 
place — then  if  other  negroes  would  not  do  :  and  being  answered 
negatively,  as  they  were  trust  property,  said  :  *  will  keep  this  to 
yourselves  until  I  can  see  something  about  it.' 

"  One  witness  gave  a  description  of  the  negroes,  as  ihey  were 
well  known  to  him,  and  an  opinion  as  to  value.  He  said  Hes- 
ter was  a  good  field  hand,  25  or  30  years  of  age,  with  one  hand 
that  had  been  burnt,  when  young,  and  consequently  somewhat 
drawn,  though  this  did  not  injure  her  as  a  field  hand,  as  she 
was  smart  and  active,  ploughed,  hoed,  &c.,  as  hands  usually, 
and  was  worth  $400. 

"  George,  her  eldest  child,  was  a  very  likely  boy,  6  years  old, 
and  was  worth  $200,  perhaps  more. 

"  Benjamin,  a  likely  boy  two  years  old,  and  Joseph,  an  infant, 
of  fine  healthy  appearance.  He  spoke  of  the  negroes  when  he 
last  saw  them  at  Smith's,  in  1851,  and  considered  the  group  as 
well  worth  700  or  $800  at  that  time. 

"  Col.  Brown  said  such  negroes  as  these  were  described  to  be, 
would  have  commanded  here,  an  average  of  from  300  to  $350, 
unless  the  woman  was  injured  by  her  hand,  of  the  extent  of 
which,  of  course,  he  could  not  judge. 

^'  A  motion  for  a  non-suit  was  made,  as  indicated  in  grounds 
of  appeal,  and  overruled,  and  the  case  was  submitted  to  jury 
without  testimony  on  part  of  defendant. 
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'^  It  seemed  to  be  conceded  in  the  argument,  that  Platts  had 
advertised  the  notes  given  for  the  purchase  of  these  negroes,  and 
that  suit  was  now  brought  on  them,  though  the  precise  terms  of 
purchase  were  not  brought  out.  The  defence  before  the  jury- 
was  mainly  directed  to  the  subsequent  possession  of  Smith. 
Hence  was  set  up  a  title  in  Smith,  and  also  fraud  was  alleged 
on  the  part  of  Smith  and  plaintiff,  as  against  this  defendant, 
regarding  him  as  an  innocent  purchaser  without  notice  of  title 
in  plaintiff.  If  the  jury  should  have  been  charged  in  the  terms 
set  forth  in  the  grounds  of  appeal,  the  defendant  has  cause  of 
complaint.  They  were  instructed  that  four  years'  possession  of 
a  slave  in  this  State,  gave  title — that  mere  possession  was  pri- 
ma/acte  evidence  of  claim  and  of  title  or  property — that  such 
possession  must  be  adverse,  and  notwithstanding  the  presump- 
tion, if  the  proof  satisfied  them  that  the  possession  was  permis- 
sive, in  acknowledgment  of  title  in  another,  and  not  in  his  own 
right,  as  against  such  an  one,  it  would  not  avail.  Instead,  there- 
fore, of  instructing  the  jury  that  the  defendant  had  acquired  a 
good  title  by  his  possession,  the  jury  were  charged  with  an  in- 
quiry into  the  character  of  that  possession. 

"  So  likewise  as  of  the  fraud  alleged  as  perpetrated  by  Smith, 
in  which  plaintiff  might  be  held,  to  have  participated,  as  against 
an  innocent  purchaser,  according  to  the  view  authorized  by  the 
fact,  should  be  their  verdict  for  or  against.  I  do  not  remember 
that  any  allusion  was  made  to  the  presumption  which  it  is  now 
said  might '  well  have  grown  out  of  a  delivery  to  Smith  as  the 
natural  guardian  of  the  cestui  que  trtist,^  though  the  presump- 
tion of  sale  under  the  power  contained  in  the  deed,  was  sug- 
gested and  referred  to  the  jury,  to  go  for  what  it  was  worth. 
Upon  these  questions  raised  as  to  the  title  in  Smith,  by  posses- 
sion, or  in  the  defendant  as  a  purchaser,  without  notice,  the  jury 
were  aided  by  suggestions  for  and  against,  and  were  certainly 
furnished  with  every  possible  presumption  that  might  well  arise. 

"  As  to  the  amount  of  the  verdict,  I  will  only  say,  with  the 
defendant's  counsel,  I  did  not  anticipate  so  high  a  valuation  of 
the  negroes,  though  I  must  add  that  defendant's  conduct  well 
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justified  the  adoption  of  the  highest  measure  furnished  by  the 
proof.  From  what  transpired  in  the  Court  room,  in  giving 
proper  form  to  the  verdict,  it  seems  the  jury  had  fixed  on  $1,300, 
and  interest  from  time  of  conversion.     Hence,  a  verdict  for 

$1,4SS." 

The  defendant  appealed,  and  now  renewed  his  motion  for  a 
non-suit  on  the  grounds : 

1 .  Because  the  trust  was  executed  before  the  commencement 
of  the  suit,  and  therefore  the  plaintiff  had  no  right  of  action. 

2.  Because,  even  if  the  plaintiff  had  the  right  to  sue  as  trus- 
tee, he  should  have  been  so  described  in  the  pleadings,  in  order 
that  his  recovery  might  be  an  estoppel  to  a  second  suit  for  the 
same  cause  of  action  by  the  cestui  que  trust. 

And  failing  in  that  motion,  then  he  moved  for  a  new  trial  on 
the  grounds : 

1.  Because  Owen  P.  Smith  having  had  four  years'  possession 
of  the  slaves,  did  thereby  acquire  a  good  title,  which  he  trans- 
mitted to  the  defendant,  and  the  jury  should  have  been  so 
charged  by  his  Honor. 

2.  Because  even  if  Owen  P.  Smith  did  not  acquire  title  by 
possession,  yet  the  plaintiff,  by  allowing  him  to  retain  possession 
for  so  long  a  period  after  the  death  of  the  tenant  for  life,  enabled 
him  to  commit  a  fraud  upon  the  defendant,  and  the  jury  should 
have  been  so  instructed  by  his  Honor. 

3.  Because  the  evidence  did  not  warrant  the  jury  in  finding 
so  large  a  verdict. 

4.  Because  the  possession  of  O.  P.  Smith,  in  the  absence  of 
all  proof,  might  well  be  presumed  to  have  grown  out  of  a  deliv- 
ery to  him  as  the  natural  guardian  of  the  cestui  que  trust,  or  as 
the  vendee  of  the  plaintiff,  and  in  either  case,  his  possession  was 
adverse  to  the  plaintiff,  and  his  Honor  should  have  so  charged 
the  jury. 

5.  Because  the  question  of  notice  of  the  trust  deed,  was  im- 
material to  the  issue,  since  notice  of  the  trust  deed  would  not 
have  explained  the  nature  of  Owen  P.  Smith's  possession,  and 
there  was  no  proof  that  the  defendant  had  notice  that  the  pos- 
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session  of  Owen  P.  Smith  was  other  than  what  it  imported  to 
be,  to  wit — a  possession  in  his  own  right. 

Aldrich,  for  appellant,  cited  Wilson  vs.  Pyron,  1  Sp.  339 ;  1 
Ch.  PI.  69 ;  Ramsay  vs.  Marsh,  2  McC.  252 ;  Chtidlcigh^s 
case,  1  Co.  120  ;  3  Kelly,  551 ;  2d  Id.  307  ;  Hinson  vs.  Pickett^ 
1  Hill  Ch.  35 ;  Garner  vs.  Garner,  1  DeS.  437 ;  Porter  vs. 
Doby,  2  Rich.  49 ;  1  Eq.  Lead.  Cases,  38 ;  McNish  vs.  Guer- 
rard,  4  Strob.  Eq.  74. 

Trotti,  contra,  cited  Posey  vs.  Cook,  1  Hill,  414 ;  Jones  vs. 
McNeil,  1  Bail.  235  ;  Guphill  vs.  Isbell,  1  Bail.  230  ;  Harton 
vs.  Harton,  7  T.  R.  648 ;  1  Ch.  PI.  114  ;  Browning  vs.  Huff,  2 
Bail.  174  ;  Martin  ^  Cornell  ys.  Kelly,  Cheves,  216. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  statute  of  uses  refers  to  persons  who  are 
seized,  and  its  principle  has  never,  therefore,  been  applied  to 
trusts  of  personal  property.  In  regard  to  real  estate,  embraced 
within  the  provisions  of  the  statute,  Sir  William  Grant  says, 
{Mott  vs.  Buxton,  7  Yes.  201,)  "Whenever  any  act  is  to  be 
done  by  the  trustee — as  to  convey — it  is  a  trust,  and  not  a  use 
executed."  If  the  necessity  of  preserving  the  trust  no  longer 
exists,  the  statute  executes  it  and  the  legal  title  vests  in  the 
cestui  que  use.  These  principles  apply  only  to  cases  falling 
within  the  provisions  of  the  statute,  and  are  not  extended,  by 
analogy,  to  trusts  in  chattel  interests ;  yet  the  rule  applicable, 
under  the  statute,  to  real,  has,  to  some  extent,  been  applied  to 
trusts  of  personal  property  in  regard  to  the  transferring  of  the 
use  into  possession,  or  the  vesting  of  the  legal  title  in  the  cestui 
que  use.  In  real  estate,  if  no  further  act  is  necessary  to  be  done, 
the  statute  executes  the  use  or  the  legal  estate  vests  :  in  personal 
property,  a  delivery  of  possession  by  the  trustee  to  the  benefi- 
ciary, vests  the  title.  If  the  cestui  que  use  be  not  entitled  to  the 
immediate  possession  of  personal  property,  or  if  any  duty  be 
imposed  on  the  trustee  by  the  terms  of  the  deed  creating  the 
trust,  he  must  retain  the  possession.  "  Deeds  of  this  character," 
says  Chancellor  Dunkin,  {Rice  vs.  Burnett,  Sp.  Eq.  579,) 


316  APPEALS  AT  LAW. 

Harley  vs.  Platte. 

^^  should  be  construed  according  to  their  plain  intent  and  mean- 
ing. The  legal  estate  should  continue  in  the  person  to  whom 
it  is  transferred,  until  the  property  is  to  be  delivered  to  those 
for  whom  an  absolute  estate  is  provided."  "  When  a  trust  has 
been  created  in  personalty,  and  all  the  purposes  of  the  trust  have 
ceased  or  are  at  an  end,  the  absolute  estate  is  in  the  person  enti- 
tled to  the  last  use.  From  the  character  of  the  property,  posses- 
sion is  a  sufficient  title  without  a  formal  conveyance." 

The  first  ground  of  appeal  submits,  that  "the  trust  was 
executed  before  the  commencement  of  this  suit,  and  that,  there- 
fore, the  plaintiff  had  no  right  of  action."  The  rights  of  the 
parties  do  not  depend  on  the  statute,  which  does  not  embrace 
chattel  interests  ;  but  on  the  terms  of  the  deed  ;  and  a  delivery 
of  possession  by  the  trustee,  after  the  purposes  of  his  appoint- 
ment had  been  accomplished,  would  vest  the  title.  If,  at  the 
death  of  Mrs.  Smith,  the  necessity  of  retaining  the  possession  by 
John  H.  Harley  had  ceased,  and  her  daughter  had  then  been 
capable  of  holding  the  possession,  a  delivery  of  the  property 
would  have  conferred  on  her  the  absolute  interest  and  the  right 
of  action.  The  trusts  declared  in  this  deed  are — to  permit  Mrs. 
Smith  either  to  enjoy  the  use  and  occupancy  of  the  property,  or 
the  rents  and  profits,  during  her  life,  not  subject  to  her  husband's 
debts,  and,  upon  her  death,  then  in  trust  to  deliver  up  the  afore- 
said property,  free  and  discharged  of  all  trusts,  to  such  child  or 
children  as  she  may  leave  alive  at  the  time  of  her  death.  By 
the  terms  of  this  deed,  the  right  of  possession,  and,  consequent- 
ly, the  legal  title,  remained  in  John  H.  Harley,  after  Mrs.  Smith's 
death.  His  trust  was  to  be  discharged  by  a  delivery  to  such 
child  or  children  as  she  may  leave  alive  at  her  death.  The 
transfer  of  possession  was  an  act  to  be  done  by  the  trustee,  and, 
till  he  performed  it,  the  right  of  possession  and  of  action  was  in 
him.  If  the  issue  of  Mrs.  Smith  had  been  sui  juris  at  her  death, 
the  trustee,  by  a  delivery  of  the  negro  woman  and  her  children, 
would  have  been  discharged  of  the  trust ;  but  as  the  cestui  que 
use  was  an  infant,  there  was  no  one  capable  of  receiving  the 
possession,  and,  therefore,  it  must  continue  in  John  H.  Harley 
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until  the  infant  shall  have  arrived  to  full  age  or  a  guardian  shall 
have  been  appointed  ;  or,  in  the  event  of  the  death  of  the  infant 
intestate,  until  administration  shall  be  granted.  The  expendi- 
ture of  money  by  the  trustee  for  the  benefit  of  the  trust  property, 
and  thereby  creating  a  lien  upon  it,  might  authorize  a  continu- 
ance of  the  possession.  It  is  enough  that  there  was  no  evidence 
shewing  that  John  H.  Harley  had  parted  with  the  possession, 
and  the  retention  of  it  by  him  is  consistent  with  the  terms  of  the 
deed. 

It  was  not  necessary  that  the  plaintiff  should,  in  the  plead- 
ings, assume  the  character  of  trustee.  The  right  of  possession 
and  of  action  was  in  him,  and  describing  him  as  trustee  would 
be  regarded  as  descriptio  personcBj  and,  if  used,  might  be  re- 
jected as  surplusage.  This  Court  looks  to  the  legal  interest 
only,  and  it  is  sufScient  that  the  party  who  represents  it,  in  this 
case,  is  before  the  Court. 

The  questions  which  are  suggested  by  the  1st,  2d  and  4th 
grounds  of  appeal  for  a  new  trial,  will  be  considered  together. 

The  trust  deed  was  duly  recorded,  and  was  notice  to  the  de- 
fendant of  the  rights  of  the  parties,  and  the  possession  of  Mrs. 
Smith,  during  her  life,  was  consistent  with  its  provisions.  She 
was  permitted  to  possess  and  enjoy  the  use  and  occupancy  of 
the  property  or  the  rents  and  profits,  and,  after  her  death,  no 
power  is  vested  in  the  trustee  to  sell  the  property ;  and,  there- 
fore, no  presumption  of  a  sale  to  Smith  could  arise  in  favor  of 
one  who  has  notice  of  the  contents  of  the  deed.  The  possession 
of  Smith  after  the  death  of  his  wife  could  not  be  adverse  to  the 
rights  of  his  child,  under  a  deed  which  he  had  made  and  which 
had  been  duly  recorded ;  and  the  presumption  that  Smith's  pos- 
session was  in  his  own  right  is  not  warranted  by  the  circum- 
stances of  the  case,  nor  can  it  avail  a  vendee  from  Smith  with 
notice  of  the  deed.  Suppose,  during  the  minority  of  the  cestui 
que  tise,  Hester  and  her  issue  had  been  in  the  possession  of  a 
stranger  on  hire,  can  it  be  said  that  such  a  possession  would, 
after  four  years,  confer  title  on  the  hirer  or  his  vendee  ?  When 
the  possession  of  personal  property,  especially  by  a  donor,  is 
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unexplained,  it  is  sometimes  considered  as  a  badge  of  fraud,  and 
the  gift  might  be  set  aside  in  favor  of  creditors  or  of  purchasers 
for  valuable  consideration  without  notice.  Here  there  is  no  pre- 
tence of  indebtedness  on  the  part  of  Smith  when  the  deed  was 
executed,  nor  are  creditors  before  the  Court ;  and  if  the  defen- 
dant claims  to  be  a  purchaser,  the  recording  is  legal  notice  to 
him  of  the  declaration  of  a  trust  made  by  Smith  bofia  fide  for 
the  benefit  of  his  wife  and  child.  If  any  fraud  was  committed 
by  Smith,  it  was  in*  derogation  of  the  rights  of  his  infant  child, 
and  those  who  claim  through  him  are  equally  culpable,  and  will 
not  be  allowed  to  avail  themselves  of  it  to  defeat  those  rights. 
In  a  case,  not  unlike  this,  {Jackson  vs.  McAliley,  Sp.  Eq.  303,) 
Chancellor  Harper  says :  "  I  know  of  no  other  ground  on  which 
the  decree  could  be  sustained,  unless  there  was  fraud  in  permit- 
ting the  property  to  go  into  the  possession  of  the  husband,  so  as 
to  enable  him  to  gain  credit.  But  this  cannot,  of  itself,  consti- 
tute fraud,  or  every  one  who  lends  or  hires  property  to  another, 
or  furnishes  him  with  goods  on  credit,  would  be  guilty  of  the 
same  kind  of  fraud." 

The  appellant  also  relies,  for  a  new  trial,  on  the  ground,  that 
the  evidence  did  not  warrant  the  jury  iil  finding  so  large  a  ver- 
dict. In  trover,  the  jury  is  not  limited  to  find  the  mere  value 
of  the  property  at  the  time  of  conversion ;  but  may  find,  as  da- 
mages, the  value  at  a  subsequent  time  at  their  discretion.  (3 
Steph.  N.  P.  2711.)  The  jury  may  give  the  highest  value  up 
to  the  time  of  trial.  {Kid  -vs.  Mitchell,  1  N.  and  McC.  334.) 
In  Burnet/  vs.  Pledgery  (3  Rich.  191,)  Judge  O'Neall  says, 
"  that  the  plaintifi"  is  entitled  to  recover  for  the  value  of  the  pro- 
perty, at  the  time  of  the  trial,  with  interest ;  or  for  the  value  of 
the  property  at  the  time  of  the  trial,  with  hire  from  the  conver- 
sion, as  may  be  most  beneficial."  And  in  Rodgers  vs.  Randall^ 
(2  Sp.  38,)  it  was  held  that  the  jury  have  a  discretion  between 
the  highest  and  lowest  estimates. 

Governed  by  these  rules,  so  long  and  so  repeatedly  estab- 
lished, the  evidence  appears  to  have  authorized  the  conclusion 
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attained  by  the  jury  in  this  case  ;  and  the  motions  for  a  non-suit 
and  for  a  new  trial  are,  therefore,  dismissed. 

Wardlaw,  Frost,  Withers  and  Whitner,  J  J.,  concurred. 
O'Neall,  J.,  absent. 

Motions  dismissed. 


Richard  Starnes  vs.  Darius  Prince. 

Where  the  sheriff,  on  a  rule  to  shew  cause,  retunu,  that  he  had  not  paid  the  money  to  the 
plaintiff,  bocauae  the  execution  really  belonged  to  a  third  person,  the  Court  may  order 
an  issue  made  up — ^such  third  person  to  be  the  actor — ^to  determine  the  right  to  the 
execution ;  and  this,  although  such  third  person  may  not  be  represented  in  Court,  or 
know,  at  the  time,  of  the  order. 

If  at  the  next  term  it  appears  that  such  third  person  has  not  had  notice  of  the  order,  the 
Court  may  give  him  further  time  to  make  up  the  issue. 

Defendant  in  a  feigned  issue,  is  never  required  to  enter  into  a  consent  rule  to  pay  the  costs. 

Before  Glover,  J.,  at  Union,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

^^  A  fieri  facias  had  been  entered  in  the  sheriflfs  office  in  this 
case,  and  at  October  Term,  1852,  the  following  rule  was  issued 
against  John  Gibbs,  sheriff,  at  the  instance  of  Matthias  Myers, 
the  administrator  of  Richard  Starnes,  deceased  : 

"  *  On  motion  of  T.  &  J.  Dawkins,  attorneys  for  Matthias 
Myers,  administrator  of  R.  Starnes,  it  is  ordered,  that  John 
Gibbs,  sheriff  of  Union  District,  show  cause,  on  Saturday  morn- 
ing, at  10  o'clock,  before  Judge  D.  L.  Wardlaw,  at  Union  Court 
House,  why  the  money  in  the  above  stated  case  has  not  been 
paid  over  to  Matthias  Myers,  administrator  of  R.  Starnes.' 

"  The  sheriff's  answer  to  this  rule  having  been  heard,  th^fol- 
lowing  order  was  passed : 
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*' '  On  hearing  the  rule  against  the  sheriff,  John  Gibbs,  and 
his  answer  thereto,  on  moiion  of  T.  &  J.  Dawkins,  attorneys  for 
M.  Myers,  administrator  of  R.  Starnes,  it  is  ordered,  that  an 
issue  be  made  up,  wherein  W.  J.  Harris  shall  be  plaintiff,  and 
the  administrator  of  R.  Starnes,  defendant,  to  try  the  question 
to  which  one  the  judgment  and  execution  in  the  above  case 
rightfully  belong,  and  that  the  plaintiff  file  his  suggestion  at  least 
thirty  days  before  next  Court ;  and  it  is  further  ordered,  that 
W.  J.  Harris  be  served  with  a  copy  of  this  order.' 

"  The  sheriff  left  a  copy  of  this  order  at  Wiley  J.  Harris's 
most  notorious  place  of  residence,  the  6th  February,  1853.  No 
suggestion  has  been  filed,  nor  issue  made  up,  as  is  required  by 
this  order. 

"  A  rule  was  issued,  at  the  present  term,  against  John  Gibbs, 
sheriff,  to  show  cause  why  he  had  not  made  and  paid  over  the 
money  in  the  above  stated  case  ;  and  on  hearing  his  answer  to 
this  last  rule,  and  it  appearing  that  the  administrator  of  R. 
Starnes  and  Wiley  J.  Harris  interposed  conflicting  claims,  I  de- 
clined to  settle  their  rights  by  a  rule,  preferring  to  carry  out  the 
order  of  Judge  Wardl aw  which  properly  directed  an  issue  to  be 
made  up  by  suggestion,  in  which  W.  J.  Harris  should  be  the 
actor. 

"  The  attorneys  of  R.  Starnes's  administrator  moved  for  an 
attachment  against  the  sheriff,  which  was  refused,  because  it 
appeared  that  W.  J.  Harris,  and  not  the  sheriff,  was  in  contempt. 

"  The  following  order  was  then  proposed  : 

" '  On  motion  of  T.  &  J.  Dawkins,  attorneys  for  the  adminis- 
trator of  Richard  Starnes,  deceased,  it  is  ordered,  that  if  Wiley 
J.  Harris  does  not  comply  with  the  order  made  by  Judge  Ward- 
law,  at  the  last  term  of  this  Court,  and  file  his  suggestion  within 
thirty  days  from  this  day,  that  the  sheriff  proceed  to  collect  the 
money  and  pay  the  same  over  to  Matthias  Myers,  administrator 
of  Richard  Starnes,  deceased.' 

"  Mr.  A.  W.  Thomson,  the  counsel  of  W.  J.  Harris,  opposed 
th£  order  on  various  grounds ;  but  further  argument  satisfied 
me  that  the  rights  of  the  parties  should  be  determined  by  an 
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issue,  as  directed  by  Judge  Wardlaw,  and  not  by  a  rule  against 
the  sheriff. 

'^  The  order  was  therefore  passed,  except  that  the  time  was 
extended  to  forty  days  to  suit  Mr.  Thomson's  convenience. 

"  It  is  proper  to  add,  that  Wiley  J.  Harris  submitted  an  affi- 
davit, which,  perhaps,  purges  his  contempt  in  failing  to  make 
up  an  issue  as  directed  by  the  order  of  this  Court,  at  October 
Term,  1952,  but  which  has,  in  no  wise,  weakened  my  conviction 
of  the  propriety  of  that  order,  and  of  the  necessity  of  carrying 
out  its  directions." 

Wiley  J.  Harris  appealed  on  the  grounds 

1.  Because  the  order  was  made  at  the  last  term  of  this  Court, 
without  any  notice  whatever  to  the  said  Wiley  J.  Harris. 

2.  Because,  from  the  return  to  the  rule  on  John  Gibbs,  esq., 
served  on  him  at  this  term,  it  appeared  clearly  that  R.  Starnes 
really  had  no  interest  in  this  execution,  and  that  D.  Prince  had 
paid  the  same  to  W.  J.  Harris,  the  assignee,  which  satisfied  the 
execution. 

3.  Because  the  Court,  at  the  last  term  of  this  Court,  if  W.  J. 
Harris  had  been  a  party  before  the  Court,  had  not  the  power  le- 
gally to  make  the  order  then  made,  but  should  have  left  the 
administrator  of  Starnes  to  pursue  his  legal  remedy  by  action. 

4.  Because  his  Honor,  Judge  Glover,  erred  in  making  an 
order  that  Wiley  J.  Harris  should  be  compelled  to  file  a  sug- 
gestion, as  ordered  by  Judge  Wardlaw  at  the  last  term  of  this 
Court,  when,  as  the  said  W.  J.  Harris  contends,  he  was  never 
legally  served  with  a  copy  of  said  order,  it  not  being  such  a  pa- 
per as  can  be  legally  served  by  a  copy  left,  as  was  done  in  this 
case. 

6.  Because,  if  the  Court  were  to  make  any  such  orders  as 
have  been  made  in  this  case,  the  same  should  only  have  been 
made  on  the  condition  of  the  administrator  of  R.  Starnes  enter- 
ing into  a  consent  rule  to  be  liable  for  the  costs,  if  the  verdict 
of  the  jury  should  be  in  favor  of  W.  J.  Harris,  the  assignee  of 
the  execution. 

6.  Because  his  Honor  ruled  that  it  was  not  indispensably  ne- 
21 
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cessary  that  the  rule  should  be  served  on  W.  J.  Harris  thirty 
days  before  the  sitting  of  this  Court. 

Thomson,  for  appellant. 
Dawkins,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  the  Court  is  satisfied  with  the  or- 
der made  below. 

Looking  to  the  record,  alone,  there  is  nothing  to  prevent  the 
plaintiff's  rule  from  being  made  absolute.  It  is  only  when  Wi- 
ly J.  Harris's  claim  is  interposed,  that  it  becomes  necessary  to 
suspend  the  plaintiff's  rule  and  to  inquire  to  whom  does  the 
execution  belong. 

It  is  perfectly  immaterial  that  the  claim  of  Harris  was  pre- 
sented to  the  Court,  in  October,  by  the  sheriff,  in  his  return  to 
the  rule,  so  far  as  Harris's  objection  that  he  has  been  "drafted" 
as  a  party  is  concerned.  For  he  only  had  to  disavow  his  inter- 
est in  the  execution,  and  then,  he  would  have  been  absolved 
from  all  liability  under  the  issue  ordered ;  but  he  did  not  do  so. 
This  claim  was  again  set  up  in  opposition  to  the  second  rule,  at 
the  last  Court. 

It  was  a  favor  to  him,  that  he  should  be  permitted,  then,  to 
take  the  place  in  the  issue  which  had  been  offered  to  him  be- 
fore, and  which  he  had  failed  to  occupy. 

It  may  be  that  he  had  no  notice  of  the  order  made,  at  the 
last  October  Court,  before  it  was  made.  That,  however,  does 
not  help  him.  For  the  issue  was  ordered  to  inform  the  Court, 
whether  the  facts  stated  by  the  sheriff  were  true.  The  order 
permitted  Harris  to  verify  the  facts,  which  the  sheriff  stated  for 
him. 

If  he  was  not  served  with  the  notice  of  the  order  to  make  up 
the  issue,  the  Judge  below,  in  giving  him  further  time^  obviated 
that  objection. 

It  is  the  party  moving  for  an  issue  that  is  required  to  enter 
21* 
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into  a  consent  rule  to  pay  the  costs.    A  defendant  is  never  sub- 
jected to  such  terms. 

The  motion  is  dismissed. 

Wardlaw,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 


The  State  of  South- Carolina  for  A.  F.  Lumpkin  vs.  A,   W. 

Yongue. 

Whore  tho  proceoding  on  a  sheriff 'a  bond,  is  by  soggestion  after  judgment^  under  tfa« 
75th  rule  of  Court,  the  party  coming  in  can  present,  for  the  consideraUon  of  the  Court 
no  other  rights  but  his  own.  ' 

The  neglect  of  a  sheriff  to  bind  a  bidder  at  his  sale,  by  re-selling  within  the  time  pre- 
scribed by  the  Act  of  1839,  is  not  a  matter  of  which  a  creditor  whose  judgment  is  after- 
wards  recovered,  can  oomplain. 

Nor  has  one  who  had  purchased  the  land  from  the  debtor,  any  right  to  complain  of  such 
neglect 

Where  the  party  filing  such  a  suggestion  makes  no  case  which  entitles  him  to  go  to  the 
jury,  the  proper  order  is  one  to  quash  the  suggestion. 

Before  Glover,  J.,  at  Fairfield,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
"  Judgment  having  been  heretofore  recovered  on  the  bond  of 
Alexander  W.  Yongue,  late  sheriff  of  Fairfield,  a  suggestion 
was  filed  for  the  benefit  of  Abram  P.  Lumpkin,  and  his  name 
was  endorsed  on  the  back  of  the  rule  served  on  the  defendant 
requiring  him  to  plead. 

"  The  following  breaches  of  the  bond  were  suggested  : 
"  1.  That  A.  W.  Yongue,  sheriff,  received  the  7th  February, 
1844,  $2,650,  by  virtue  of  sundry  writs  of  fieri  facias,  at  the 
suits  of  Gladden  &McCrary,  Robinson  &  Caldwell,  Troy  Lump- 
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kin  &  Nicholas  A.  Peay  vs.  Thomas  Lumpkin,  which  money  the 
sheriff  refused  to  pay  over  to  said  plaintiffs. 

"  2.  That  the  writ  oi  fieri  facias  in  the  case  of  N.  A.  Peay 
was  delivered  to  A.  W.  Yongue  as  sheriff;  that  he  collected  a 
large  amount  from  the  proceeds  of  the  sale  of  Thomas  Lump- 
kin's property ;  that  after  paying  older  executions  he  had  money 
enough  in  his  hands  to  satisfy  N.  A.  Pcay's  execution,  and  that 
he  neglected  to  pay  over  the  same  to  N.  A.  Peay. 

"  3.  That  by  virtue  of  an  execution  at  the  suit  of  Troy  Lump- 
kin, A.  W.  Yongue  sold  a  tract  of  land  to  James  Cathcart,  a 
responsible  person,  for  $2,650 ;  but  intending  to  injure  Troy 
Lumpkin  in  his  lifetime  and  his  executrix,  M.  Lumpkin,  since 
his  death,  did  not  collect  the  purchase  money  from  Cathcart, 
and  did  not  re-sell  the  land  as  by  law  he  was  required,  but  af- 
terwards advertised  it  for  re-sale,  and  got  Jeremiah  Cockerell, 
his  successor  in  office,  to  re-sell  said  land,  which  was  bid  off  by 
one  W.  Pickett,  an  insolvent  person  ;  that  Cockerell  afterwards 
re-sold  the  land  to  John  Mobley  for  $835,  and  Troy  Lumpkin 
and  his  executrix  failed  to  get  the  money  due  on  the  execution. 

"  4.  That  by  virtue  of  an  execution  in  favor  of  one  Thomas 
Betts,  A.  W.  Yongue  then  being  sheriff,  sold  a  tract  of  land,  the 
property  of  Thomas  Lumpkin,  to  James  Cathcart,  for  $2,650 ; 
that  A.  W.  Yongue,  having  no  instructions  from  the  plaintiff  in 
execution,  neglected  to  re-sell  the  land  as  by  law  directed,  and 
Cathcart  was  discharged  from  liability  for  his  bid,  and  that 
thereby  E.  Garden  and  M.  Lumpkin,  administrators  of  the  goods 
and  chattels  of  Thomas  Lumpkin,  have  sustained  loss,  &c. 

"5.  States  sale  of  land  to  Cathcart  and  re-sale,  <fcc.  That 
Thomas  Lumpkin  conveyed  the  land  to  Abram  F.  Lumpkin, 
who  held  it  subject  to  the  pajrment  of  Thomas  Lumpkin's  debts ; 
that  besides  said  tract  of  land,  considerable  other  property  was 
conveyed  by  Thomas  Lumpkin  to  Abram  F.  Lumpkin,  subject 
to  the  pajrment  of  his  debts ;  that  to  save  the  other  property  in 
his  possession,  Abram  F.  Lumpkin  was  compelled  to  pay  sun- 
dry execution  creditors  of  Thomas  Lumpkin,  in  particular  N. 
A.  Peay,  and  this  was  owing  to  the  negligence  of  A.  W. 
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Yongue ;  and  that  loss  was  thereby  sustained  by  Abram  F. 
Lumpkin. 

"  6.  That  A.  W.  Yongue,  as  sheriff,  received  enough  money 
on  N.  A.  Peay's  execution  to  satisfy  it ;  that  the  said  execution 
was  assigned  to  Abram  F.  Lumpkin,  and  that  A.  W.  Yongue 
refused  to  pay  this  money  to  him  as  assignee^  as  aforesaid. 

"  7.  That  A.  W.  Yongue,  by  his  default  in  discharging  James 
Cathcart  from  his  bid,  failed  to  make  the  money  and  to  satisfy 
the  execution  in  favor  of  N.  A.  Peay. 

^*  8.  Same  as  last  breach  ;  and  that  Abram  F.  Lumpkin  is  the 
assignee  of  N.  A.  Peay,  &c. 

"  In  obedience  to  executions  entered  in  his  office  in  favor  of 
James  B.  Betts  and  others  against  Thomas  Lumpkin,  the  de- 
fendant, then  being  sheriff  of  Fairfield  district,  levied  upon  a 
tract  of  land  as  the  property  of  Thomas  Lumpkin,  and  exposed 
the  same  to  sale  on  the  5th  February,  1844.  The  land  was  bid 
off  by  James  Cathcart  for  $2,660.  On  the  afternoon  of  the  day 
of  sale,  the  defendant  directed  James  S.  Stewart,  his  clerk,  '  to 
enter  the  bid  to  James  Cathcart,  and  if  William  Pickett  should 
pay  the  money  he  would  make  titles  to  him.'  William  Pickett 
paid  $700  on  the  bid  the  7th  April,  1844.  The  terms  of  sale 
not  having  been  fully  complied  with,  Jeremiah  Cockerell,  the 
successor  in  office  of  A.  W.  Yongue,  re-sold  the  land  the  4th 
November,  1844,  to  William  Pickett  for  $2,000,  who  failed  to 
colnply  with  the  terms  of  sale,  and  Jeremiah  Cockerell  re-sold 
again,  3d  February,  1845,  to  John  Mobley  for  $836,  who  paid 
the  amount  of  his  bid  and  received  titles. 

"  Jeremiah  Cockerell  also  sold  a  negro,  the  property  of  Tho- 
mas Lumpkin,  for  $390,  the  3d  March,  1846.  The  judgment 
in  the  case  of  N.  A.  Peay  vs.  Thomas  Lumpkin  was  signed  22d 
April,  1844,  and  the  fi.fa.  entered  in  sheriff's  office  26th  April, 
1844. 

**  The  execution  of  a  conveyance  was  admitted  from  Thomas 
Lumpkin  to  Abram  F.  Lumpkin  for  this  tract  of  land,  with  a 
general  warranty,  dated  2d  March,  1843,  in  consideration  of  five 
thousand  dollars.    It  was  also  admitted  that  all  the  executions 
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against  Thomas  Lumpkin  are  now  satisfied,  except  the  one  in 
favor  of  N.  A.  Peay,  which  was  assigned  by  N.  A.  Peay  to 
Abram  F.  Lumpkin. 

"  It  did  not  appear  that  A.  W.  Yongue  received  from  the  sale 
of  Thomas  Lumpkin's  property,  or  otherwise,  money  applicable 
to  the  satisfaction  of  N.  A.  Peay's  execution.  But  the  complaint 
of  Abram  F.  Lumpkin,  assignee,  is,  that  the  defendant,  A.  W. 
Yongue,  has  not  made  the  amount  of  James  Cathcart's  bid  by 
a  legal  re-sale,  and  that  he  is  liable  for  the  difference  between 
the  bid  and  the  sum  of  $700  paid  him  and  $836  received  by  J. 
Cockerell,  on  the  re-sale  to  Mobley. 

"  On  motion  of  the  defendant's  counsel,  a  non-suit  was  grant- 
ed, with  leave  to  plaintiff  in  suggestion  to  move  to  set  it  aside. 

"  The  judgment  in  the  case  of  N.  A.  Peay  vs.  Thomas  Lump- 
kin, under  which  plaintiff  claims  as  assignee,  was  not  entered 
and  signed  till  22d  April,  1844,  which  was  after  the  levy  and 
sale  by  the  sheriff,  A.  W.  Yongue,  on  the  land  bid  off  by  James 
Cathcart,  and  no  lien  was  created  in  favor  of  said  judgment 
upon  said  land  ;  and  it  appeared  to  me  that  the  non-feasance  of 
A.  W.  Yongue,  in  failing  to  comply  with  the  provisions  of  A. 
A.,  1839,  respecting  a  re-sale,  would  not  be  such  a  breach  of  his 
official  bond  as  the  plaintiff  in  this  suggestion  could  allege,  un- 
der the  practice  recommended  in  the  Treasurer  vs.  Bates  and 
established  by  the  75lh  rule  of  Court.  Nor,  in  my  opinion,  can 
Abram  F.  Lumpkin  recover  in  this  proceeding  under  the  alle- 
gation, that  he  claims  to  hold  the  land  by  virtue  of  a  release 
from  Thomas  Lumpkin,  prior  in  date  to  Peay's  judgment  and 
execution.  If  he  be  a  purchaser  for  valuable  consideration,  his 
action  should  be  trespass  to  try  titles  against  John  Mobley,  who 
purchased  at  Cockerell's  re-sale  and  is  now  in  possession ;  oth- 
erwise, the  title  to  real  estate  might  be  tried  by  a  rule  which 
dispensed  with  the  ordinary  imparlance. 

"  The  counsel  for  the  plaintiff  insisted,  that  the  administra- 
tors of  Thomas  Lumpkin  had  sustained  loss  by  the  neglect  of 
A.  W.  Yongue  to  re-sell  according  to  law,  and  that  under  the 
4th  breach  suggested  they  are  entitled  to  recover  the  difference 
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between  the  amount  of  James  Cathcart's  bid  and  #1,635,  the 
sum  paid  by  Pickett  and  Mobley.  But  I  apprehend,  that  al- 
though the  76th  rule  of  Court  permits  *  any  one  who  may  con- 
ceive himself  aggrieved  by  the  misconduct  of  the  sheriiF*  to 
come  in  and  suggest  such  a  breach  as  may  meet  his  case ;  yet 
that  where  (as  in  this  case,)  a  suggestion  is  filed  in  behalf  of 
one  person  and  his  name  alone  endorsed  on  the  30  day  rule,  he 
shall  not  be  permitted  to  allege  and  prove  breaches  of  which 
other  persons  and  not  he  might  complain." 
The  plaintiff  appealed. 

Boyce,  for  appellant,  cited  2  Strob.  222;  3  Strob.  306;  4  Rich. 
15  ;  2  Bail.  363 ;  2  McM.  323,  327. 

Thomson,  Buchanan,  contra,  cited  11  Stat.  27;  4  Rich.  206; 
1  Strob.  331 ;  6  Strob.  160. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  The  proceeding  by  suggestion  under  our  rule 
of  Court,  was  intended  to  secure  a  ready  and  consistent  remedy 
against  defaulting  sheriffs.  In  such  a  proceeding,  however, 
although  conducted  in  the  name  of  the  State  of  South-Carolina, 
the  party  for  whose  benefit  it  is  prosecuted  must  also  appear. 
There  is,  in  this  case,  an  apparent  complication,  from  the  intro- 
duction of  other  interests  than  those  truly  represented  by  the 
record.  This  Court  can  only  regard  the  case  made  by  A.  P. 
Lumpkin,  in  his  own  behalf — he  cannot  be  permitted  to  espouse 
the  cause  of  others,  however  well  grounded  their  complaints. 

As  the  assignee  of  the  judgment  of  N.  A.  Peay,  or  as  a  pur- 
chaser previous  to  the  sale  by  sheriff,  he  claims  a  recovery  for 
an  alleged  default  of  this  officer. 

For  the  purposes  of  this  incjuiry  it  may  be  conceded,  that  this 
plaintiff  has  succeeded  to  all  the  rights  of  N.  A.  Peay  as  a  judg- 
ment creditor,  and  that  Yongue,  the  defendant,  was  in  default, 
according  to  the  requisition  of  the  A.  A.  1839,  in  not  having  re- 
sold the  land  on  the  same  or  next  succeeding  sale  day.  In 
what  way  was  Peay  aggrieved  by  this  official  default,  commit- 
ted anterior  to  his  judgment?    If  the  purchaser  had  complied 
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with  his  bid,  or  if  the  land  had  been  resold  at  his  risk  and  the 
difference  paid,  the  existing  judgments  would  have  been  satis- 
fied and  the  residue  returned  to  the  defendant  in  execution, 
Thomas  Lumpkin.  The  parties  to  be  affected,  therefore,  by  this 
transaction,  and  consequently,  entitled  to  complain,  were  the 
defendant  in  execution  and  the  creditors  claiming  the  proceeds 
of  the  sale,  neither  of  whom  is  before  the  Court  If  it  be  true, 
then,  that  an  exact  compliance  with  the  law,  whether  by  the 
bidder,  or  by  the  sheriff,  could  not  have  operated  beneficially  to 
this  plaintiff,  I  do  not  perceive  how  the  alleged  official  delin- 
quency of  the  sheriff,  can  be  held  to  have  been  prejudicial  to 
him.  An  attempt  to  trace  consequences  so  remote,  would  admit 
a  range  of  inquiry  that  must  at  last  end  in  conjecture,  and  lead 
to  no  satisfactory  result. 

As  well  might  a  creditor,  whose  suit  had  not  been  instituted, 
seek  a  recovery  because  of  loss  resulting  firom  the  depreciation 
of  the  property  of  his  debtor,  from  some  casualty  or  the  fluc- 
tuations of  trade,  which  might  have  been  avoided  if  some  delin- 
quent sheriff  had  previously  cleared  his  office  of  existing  execu- 
tions by  sales  at  an  earlier  day.  The  fact  that  this  plaintiff  has 
stepped  into  the  shoes  of  a  subsequent  judgment  creditor,  long 
after  all  the  occurrences  of  which  he  complained,  has  at  least 
not  strengthened  his  right  to  the  remedy  sought. 

As  a  purchaser  at  private  sale  anterior  to  the  sale  by  Sheriff 
Yongue,  the  plaintiff  can  address  himself  to  this  Court  by  way 
of  suggestion  with  as  little  success.  By  deed  for  a  valuable 
consideration  with  a  general  warranty,  it  is  said,  he  had  acquired 
a  title  to  this  land.  When  he  shall  choose  to  contest,  with  the 
subsequent  purchaser  at  sheriff's  sale,  his  title  to  the  land,  or  to 
seek  a  recovery  on  his  warranty,  against  Thomas  Lumpkin,  his 
legal  remedies  arising  from  these  sources  can  be  inquired  into. 
To  one  or  the  other,  it  would  seem,  a  law  Court  must  refer  Imn. 

This  Court  concurs  entirely  with  the  Judge  on  circuit,  that  a 
case  was  not  made  on  the  part  of  the  plamtiff  with  which  to  go 
to  the  jury.  This  being  a  suggestion,  after  judgment  already 
recovered,  on  a  sheriff's  bond,  under  the  76th  rule  of  Court|  as 
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a  matter  of  practice  it  has  been  considered,  that  a  better  order 
would  have  been  to  quash  the  proceeding.  The  same  end  hav- 
ing been  attained  in  this  case,  the  motion  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Glover,  JX, 
concurred. 

Motion  dismissed. 


Keziah  P.  Shuttlesworth  vs.  Joseph  Hughey. 

An  infant  plaintiff,  suing  by  prochdn  amy,  may  after  he  arrives  at  full  age  carry  on  the 
action  in  his  own  name,  and  no  amendment  of  his  declaration  is  necessary :  a  sugges- 
tion on  the  record,  that  he  has  attained  to  full  age,  is  sufficient. 

Before  Glover,  J.,  at  Union,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  The  plaintiff,  then  an  infant,  sued  out  her  writ  in  trespass 
to  try  titles,  by  Joseph  Shuttlesworth,  her  father  and  prochein 
amy.  Leave  having  been  granted  to  amend  her  declaration, 
and  the  plaintiff  having  attained  to  her  majority,  the  amended 
declaration  was  filed  in  her  own  name.  To  this  amended  de- 
claration the  defendant  demurred,  and  for  a  cause  of  demurrer 
showed  :  '  That  the  original  writ  in  this  case  was  sued  out  in 
the  name  of  Keziah  P.  Shuttlesworth,  a  minor,  who  sues  by  her 
father,  Joseph  Shuttlesworth,  as  her  next  friend  or  guardian,  of 
a  plea  wherefore  and  so  forth,  as  appears  by  said  writ  of  which 
the  said  defendant  craves  oyer,  and  that  the  said  amended  de- 
claration is  filed  in  the  name  of  Keziah  P.  Shuttlesworth  alone, 
and  not  by  her  next  friend  or  guardian,  the  said  Joseph  Shut- 
tlesworth.' 

'^  Regarding  the  amended  declaration  as  a  departure  from  the 
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writ,  the  presiding  Judge  sustained  the  demurrer.  A  motion 
was  then  made  to  amend  the  declaration  and  make  it  conform 
to  the  writ  by  inserting  the  name  of  the  prochein  amy:  but 
this  was  refused,  because  if  the  plaintiff  be  now  of  age,  the 
prochein  amy  is  necessarily  superseded,  and  the  strange  anomaly 
would  be  presented  of  a  plaintiff  sui  juris  prosecuting  her  action 
in  the  name  of  her  next  friend. 

"  Reflection  has  induced  me  to  doubt  the  correctness  of  mv 
judgment  in  sustaining  the  demurrer.  An  infant  plaintiff  coming 
of  age  is  no  abatement  of  his  action,  but  he  may  elect  whether 
he  will  proceed  or  not.  If  he  proceed  with  his  cause,  all  sub- 
sequent proceedings  may  be  carried  on  in  his  own  name,  and 
no  amendment,  for  that  purpose,  would  be  necessary.  Such  is 
the  practice  adopted  in  the  Court  of  Chancery. 

"  It  might  be  proper  to  suggest  on  the  record,  that  the  plain- 
tiff had  attained  to  his  majority  and  elected  to  proceed  in  his 
cause." 

The  plaintiff  appealed  on  the  grounds : 

1.  Because  the  amended  declaration  of  the  plaintiff,  was  good 
and  sufficient  in  law,  and  his  Honor  should  have  ordered  the 
demurrer  filed  by  the  defendant  to  be  overruled. 

2.  Because  the  plaintiff  should  have  been  permitted  to  amend 
her  declaration  if  necessary. 

Thomson,  for  the  motion. 
Herndon  ^  Gist,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  In  an  action  at  law,  where  an  infant  is  the 
plaintiff,  the  process  is  generally  sued  out  in  his  name,  but  he 
cannot  prosecute  it  in  person.  For  that  purpose  a  prochein  amy, 
or  guardian,  must  be  admitted  by  the  Court  to  prosecute  it  for 
him  and  to  protect  his  rights.  No  right  *of  parentage  or  guar- 
dianship will  enable  any  one  to  act  for  the  infant  without  the 
appointment  of  the  Court.  If  an  infant  plaintiff,  pending  the 
suit,  shall  attain  full  age,  he  is  generally  permitted  to  stop  the 
proceedings  whether  he  is  sole  or  co-plaintiff  with  others.    The 
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action  does  not  abate  when  he  is  of  age,  and  he  can  elect, 
whether  he  will  proceed  or  not.  If  he  shall  continue  to  prose- 
cute his  action,  the  subsequent  proceedings  may  be  carried  on 
in  his  own  name ;  and  no  amendment  of  his  declaration  is  ne- 
cessary for  that  purpose.  A  suggestion  on  the  record,  that  he 
has  attained  to  full  age,  is  sufficient. 

The  order  of  the  Circuit  Judge,  sustaining  the  demurrer,  is, 
therefore,  set  aside,  and  the  demurrer  is  overruled. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ., 
concurred. 

Motion  granted. 


James  H,  Barry  ^  Co,  vs.  Jbhn  H,  Carothers. 

In  debt  on  judgment,  plaintiffs  averred  that  the  plaintiff  called  in  the  judgment  S.  C. 
\a  the  same  person  called  in  this  action  Samuel  C,  and  that  the  plaintiff  chilled  in  the 
judgment  Samuel  G.  is  the  same  person  called  in  this  action  Andrew  G. ;  that  the 
plaintiflb  herein  truly  named  are  the  same  persons  called  in  the  judgment  by  the  names 
of  S,  C.  and  Samuel  G.  Plea,  nul  tiel  record.  The  judgment  when  produced  was 
found  to  answer  the  description,  and  plaintiffs  proved  their  true  names  as  alleged,  and 
their  identity  with  the  plaintiffs  in  the  judgment :  Heldt  that  there  was  no  variance  for 
which  plaintiflb  could  be  non-salted. 

Held,  also,  that  it  was  admissible  for  the  plaintiffs  to  prove,  under  the  pleadings,  that 
they  were  in  fact  the  plaintiffs  in  the  judgment — ^misnamed  therein. 

Before  Glover,  J.,  at  York,  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  This  was  an  action  of  debt  on  a  judgment  recovered  in 
North-Carolina.    Plea,  nul  tiel  record. 

'*  At  the  Fall  Term  of  the  Court  an  order  was  passed  grant- 
ing leave  to  the  plaintiffs  ^  to  amend  their  declaration  by  adding 
a  count,  setting  forth  such  names  and  allegations  as  may  serve 
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to  show  that  there  is  no  variance  between  the  plaintifis  now 
suing  and  the  plaintiffs  in  the  former  recovery.' 

''  By  virtue  of  this  order  a  count  was  added,  alleging  that  An- 
drew J.  Gingles  constituted  a  member  of  the  firm  of  J.  H.  Bar- 
ry <fc  Co.,  and  not  Samuel  Gingles,  as  was  recited  in  the  ex- 
emplification of  the  record.  The  defendant  objected  to  the 
introduction  of  evidence  to  sustain  this  allegation ;  but  the  ob- 
jection was  overruled,  because  the  amendment  ordered  was 
within  the  discretion  of  the  Court,  and  to  exclude  the  evidence 
would  defeat  the  object  of  the  amendment. 

"  May  proved,  that  the  firm  of  J.  H.  Barry  &  Co.  consisted 
of  James  H.  Barry,  Samuel  D.  Carothers  and  Andrew  J.  Gin- 
gles :  that  he  sold  his  stock  of  goods  to  that  firm,  and  knows 
the  persons  who  constituted  it ;  that  he  was  present  at  the  trial 
of  the  cause  in  North-Carolina,  and  that  Andrew  J»  GingWs  is 
the  person  intended,  and  not  Samuel  Gingles  named  in  the  pro- 
ceedings. 

"  The  defendant  then  moved  for  a  non-suit,  on  the  ground  of 
variance  in  the  statement  of  the  record,  which  motion  was  re- 
fused, because  the  amendment,  which  had  been  allowed,  made 
the  names  in  the  original  record  correspond  to  the  true  names 
of  the  copartnership,  and  such  amendment  being  within  the  dis- 
cretion of  the  Court,  removed  the  objection  of  variance  under 
the  issue  of  nul  tiel  record. 

"  The  defendant  gave  notice  of  his  intention  to  renew  the 
motion  for  a  non-suit  on  the  grounds  annexed." 

The  defendant  appealed  and  now  renewed  his  motion  for  a 
non-suit,  on  the  grounds 

1.  Because  of  the  variance  between  the  names  of  the  plain- 
tiffs in  this  action  and  the  names  of  those  appearing  as  plain- 
tiffs in  the  exemplification  of  judgment  offered  in  evidence. 

2.  Because  his  Honor  erred  in  permitting  evidence  to  be  of- 
fered, that  Andrew  J.  Gingles  was  in  fact  a  plaintiff  in  the  foreign 
action,  in  contradiction  of  the  record  offered  in  evidence. 

Smithy  for  appellant. 
Williams^  contra. 
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The  opinion  of  the  Court  Vas  delivered  by 

Wardlaw,  J.  Under  the  leave  of  amendment  granted  to 
them  the  plaintiffs  (J.  H.  Barry,  Samuel  D.  Carothers  and  An- 
drew J.  Gingles,  partners  trading  under  the  style  of  J.  H.  Barry 
&  Go.)  added  a  count,  wherein  it  was  alleged,  that  the  plain- 
tiffs, in  a  County  Court  of  North-Carolina,  recovered  judgment 
against  the  defendant,  John  H.  Carothers — the  said  plaintiffs 
being  therein  called  James  H.  Barry,  S.  D.  Carothers  and  Savir 
uel  Gingles ;  of  whom  the  person  therein  called  S.  D.  Carothers, 
is  the  same  person  who  in  this  action  is  called  and  known  as 
Samuel  D.  Carothers ;  and  the  person  therein  called  Samuel 
Gingles,  is  the  same  who  is  herein  called  and  known  as  An- 
drew J.  Gingles ;  to  which  a  separate  and  distinct  averment 
was  subjoined,  that  the  plaintiffs  herein  truly  named,  are  the 
same  persons  called  in  the  said  judgment  by  the  names  of  James 
H.  Barry,  S.  D,  Carothers  and  Samuel  Gingles. 

The  judgment  is  found,  upon  inspection,  to  be  exactly  con- 
formable to  the  description  of  it  contained  in  the  count — there 
is,  then,  no  variance,  and  upon  nul  tiel  record^  the  only  plea,  the 
plaintiffs  must  prevail.  If  the  defendant  desired  to  deny  the 
identity  of  the  plaintiffs  with  the  persons  who  recovered  the 
judgment,  he  should  have  traversed  the  averment  of  identity. 
If  he  meant  to  insist  that  the  averment  could  not  reconcile  the 
apparent  disagreement  between  the  plaintiffs  in  this  action  and 
the  persons  who  recovered  the  former  judgment,  he  might  have 
demurred  :  He  however  moved  a  non-suit  for  variance,  thereby 
in  effect  contending,  that  the  averment,  (although  its  truth  was 
established,)  was  insufficient  to  overcome  the  discrepancy  of 
names.  A  name  is  however  but  the  designation  of  an  individ- 
ual. When  it  is  proved  that  the  individual  here  is  the  same 
who  was  there,  a  seeming  diversity  has  been  removed,  which 
arose  from  a  difference  of  the  names  given  to  him  at  the  two 
places.  The  judgment  in  North-Carolina  establishes  the  de- 
fendant's indebtedness  to  the  plaintiffs  in  that  judgment ; — no 
death,  assignment,  nor  other  change,  supervening  that  judg- 
ment;  could  be  shown  by  the  plaintiffs  here,  to  maintain  their 
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action  ;  and  if  proof  under  proper  allegations,  that  they  in  fact 
were  the  persons  who  recovered  that  judgment,  should  be  held 
not  to  suffice  for  the  plaintiffs  here,  the  result  would  be,  that  the 
defendant,  in  an  action  on  a  judgment,  would  make  an  impen- 
etrable shield  of  a  misnomer,  which  he  waived  in  the  first  action 
when  he  failed  to  plead  it  in  abatement 
The  motion  is  dismissed. 

O'Neall,  Frost,  Whitner  and  Glover,  J  J.,  concurred. 
Motion  dismissed. 


A,  P.  Aldrichy  Coninr.  vs.  TFm.  Kirkland. 

An  i^janotion  bond  taken  by  the  Commusioner  in  Equity  from  %  defendant,  conditioned 
to  canse  certain  property  "to  be  forthcoming  to  be  sulgeot  to  the  final  order  of  the 
Goart  of  Equity  in  a  certain  cause,*'  Ac,  and  to  *'  abide  by  and  perform  sneh  orders  and 
decrees  as  the  said  Coort  shall  make  in  the  said  caose,"  oonstraed,  in  an  action  thereon 
against  the  surety,  not  to  require  the  principal  debtor  to  pay,  absolutely,  any  money 
decree  which  the  Court  might  pronounce :  Htldy  that)  before  recorery  could  be  had, 
plaintiff  most  show  a  failure  to  produce  the  property  specified,  and  the  damage  sus- 
tained by  reason  of  sneh  failure. 

Before  Evans,  J.,  at  Barnwell^  Spring  Term,  1852. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 

"  The  action  was  on  a  penal  bond,  entered  into  by  Lewis 
Kirkland  with  the  defendant  as  his  surety.  The  condition  of 
the  bond,  was,  that '  Lewis  Kirkland  shall  well  and  truly  cause 
certain  property,  to  wit :  twenty  head  of  cattle  and  two  negroes, 
named  Nimrod  and  Cumba,  to  be  forthcoming  to  be  subject  to 
the  final  order  of  the  Court  of  Equity,  in  a  certain  cause  of 
Matthew  J.  Cave,  Trustee  vs.  Lewis  Kirkland  and  others,  filed 
the  6th  May,  1849,  and  if  the  above-bound  Lewis  shall  abide 
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by  and  perforin  such  orders  and  decrees  as  the  said  Court  shall 
make  in  the  said  cause,  then  this  obligation  to  be  void  or  else  to 
remain  of  full  force  and  virtue.'  It  appeared  from  the  report  of 
the  Commissioner,  that  Lewis  Kirkland  was  indebted  to  the 
trust  estate  $959  63  cents.  The  report  was  confirmed,  and  in 
case  he  did  not  pay  the  money,  the  Commissioner  was  ordered 
to  put  the  bond  on  suit.  This  was  a  money  decree,  and  the 
plaintiff  claimed  to  recover  on  the  bond  the  amount  so  decreed. 
"  There  was  no  order  for  the  delivery  of  the  property,  and  it 
was  stated  as  part  of  the  case,  that  in  stating  the  amount  the 
Commissioner  had  charged  Lewis  Kirkland  with  the  value  of 
the  cattle,  and  negroes,  and  that  the  amount  of  the  decree,  was 
made  up  by  so  charging  him.  The  defendant  contended  it  was 
no  part  of  the  condition  of  the  bond,  that  he  should  pay  a  mo- 
ney decree,  and  that  the  plaintiff  could  not  recover  without  proof 
of  damage  arising  from  the  non-performance  of  the  condition. 
I  was  of  opinion  that  the  condition  was  sufficiently  comprehen- 
sive to  cover  any  order  the  Court  might  make  in  the  case,  and 
under  this  opinion  the  jury  found  the  amount  of  the  decree  for 
the  plaintiff." 

The  defendant  appealed,  and  now  moved  this  Court  for  a 
non-suit  or  new  trial  on  the  grounds 

1.  Because  the  bond  in  this  case  was  taken  under  the  order 
of  the  Commissioner  in  Equity  in  the  case  of  Matthew  Cave 
vs.  Lewis  Kirkland,  and  was  either  an  injunction  bond  or  a  bond 
ne  exeat  regno  and  conditioned  in  the  usual  form  of  said  bonds, 
and  before  the  plaintiff  could  recover  he  should  have  shown 
what  damages  he  had  sustained. 

2.  Because  the  Court  of  Chancery  in  the  case  of  Cave  vs. 
Kirkland,  made  a  money  decree  against  the  defendant,  in  which 
he  is  charged  with  all  the  property  enumerated  in  the  bond, 
which  vested  the  title  of  said  property  in  the  defendant  in  that 
case,  and  this  defendant  could  not  therefore  be  held  liable,  unless 
the  plaintiff  had  shown  that  Lewis  Kirkland  had  placed  him- 
self beyond  the  jurisdiction  of  the  Court  of  Chancery. 

3.  Because  the  Commissioner  has  no  authority  in  taking  an 
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injunction  bond  or  a  bond  ne  exeat  regno  to  insert  other  condi- 
tions than  those  required  by  law,  and  if  he  does  such  conditions 
are  void. 

4.  Because  there  is  no  law  to  compel  a  surety  to  be  responsi- 
ble except  for  the  appearance  of  a  defendant,  or  the  value  of 
property  in  controversy :  the  surety  is  not  required  to  be  respon- 
sible for  the  amount  of  a  decree  arising  otherwise  than  from  the 
property,  for  the  forthcoming  of  which  a  bond  is  given. 

Owens,  for  the  motion,  cited  Act  1784, 7  Stat.  209 ;  Act  1840, 
§  10,  11  Stat.  110  ;  Cat/  vs.  ff a«io«,  4  Strob.  282;  Com'nr.  vs. 
Phillips,  2  Hill,  632  ;  Ellis  vs.  Commander,  1  Strob.  Eq.  188; 
iJam^ay vs.  Joyce, McM.Eq. 252;  Bomarvs,  Wilson,\  Bail. 461 ; 
2  Story  Eq.  §  1470 ;  1  Jac.  &  W.  405 ;  5  Gill  &  J.  463 ;  1 
Smith  Ch.  Pr.  484,  note  ;  Gadsden  vs.  Bank,  5  Rich.  336  ;  Or- 
dinary vs.  Wallace,  1  Rich.  507. 

Bellinger,  contra,  cited  Bank  vs.  Bowie,  3  Strob.  439;  5 
Rich.  68,  80;  Act  1721,  7  Stat.  164;  Act  1734,  7  Stat.  188; 
Actl79l,  7Stat.  258;  Act  1791,7  Stat.  279;  Miller^s  Comp. 
235 ;  Hunt  vs.  Smith,  1  Rich.  Eq.  279 ;  Act  1808,  7  Stat.  306; 
Act  1838,  6  Stat.  596;  Act  1840,  §  7,  8,  11  Stat.  110 ;  3  Dan. 
Ch.  Pr.  1809 ;  Bryan  vs.  Robert,  1  Strob.  334 ;  3  Rich.  Eq. 
379 ;  3  Strob.  Eq.  300 ;  5  Strob.  29 ;  Ex  parte  Gilchrist,  4 
McC.  233  ;  1  McC.  233  ;  1  N.  &  McC.  329,  397 ;  Gist  vs.  Bow- 
man, 2  Bay,  182. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  One  Cave  filed  a  bill  in  Equity  against  Lewis 
Kirkland,  and  charged,  that  he  (Cave,)  under  and  by  virtue  of 
a  will,  was  vested  with  one-fifth  part  of  certain  real  and  per- 
sonal property,  in  trust  for  Dorcas,  the  wife  of  Lewis  Kirkland, 
free  from  all  debts,  contracts,  (fcc,  of  her  husband :  that  about 
1836  he  paid  over  to  Lewis  Kirkland  and  Dorcas  his  wife,  $400 
in  cash,  delivered  to  them  a  woman  slave,  Lucy,  estimated  to  be 
worth  f  500,  certain  cattle  worth  $120,  and  other  articles  of  the 
value  of  $48  69 — considered  as  the  share  of  Dorcas  under  the  will — 
and  took  no  security  from  them,  or  from  Lewis  Kirkland,  the  latter 
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of  whom,  however,  was  well  aware  of  the  trast  attaching  to  the 
property  and  fund  : — That  Lewis  Kirkland  sold  Lucy,  and  with 
the  proceeds  and  the  cash  delivered  to  him  purchased  a  negro, 
Nimrod,  and  other  property,  taking  a  title  to  himself,  and  a  ne- 
gro named  Cumba,  the  title  to  whom  he  took  in  the  name  of  the 
complainant : — That  Dorcas  had  died  and  had  left  the  trust 
estate  above  described  distributable,  under  the  Act  of  1791, 
among  Lewis,  her  husband,  and  certain  children  : — He  prayed 
process  against  Lewis  and  the  children,  and  to  the  end  that  the 
rights  of  the  several  parties  might  be  secured,  "  that  the  said 
Lewis  Kirkland  may  be  enjoined  from  disposing  of  any  of  the 
trust  property,  or  of  the  property  purchased  with  the  trust  fund ; 
and  that  he  may  account  for  any  deficiency  or  loss  incurred  by 
his  mismanagement  or  interference  with  the  said  trust  prop- 
erty." To  such  end  he  prayed  a  writ  of  injunction  to  be  directed 
to  Lewis  Kirkland ;  and  swore  to  the  bill  on  the  2d  May,  1849. 
On  that  day  Mr.  Commissioner  Aldrich  ordered  the  writ  of 
injunction,  and  "  that  the  said  Lewis  Kirkland  do  give  bond 
and  good  security,  in  the  penal  sum  of  one  thousand  three  hun- 
dred dollars,  conditioned  for  the  forthcoming  of  the  cattle  and 
the  slaves,  Nimrod  and  Cumba,  named  in  the  bill,  to  be  subject 
to  the  final  order  of  the  Court,  in  the  premises,  and  also  condi- 
tioned, that  he,  the  said  Lewis  Kirkland,  shall  abide  by  and  per- 
form  such  orders  and  decrees  as  the  Court  shall  make,  in  the 
premises" 

Lewis  Kirkland,  being  tardy  in  responding  to  the  command 
of  the  writ  of  injunction,  was  required,  under  notice  of  the  5th 
May,  to  obey  the  process,  on  or  before  the  7th,  or  that  an  attach- 
ment issue. 

On  the  11th  May,  Lewis  Kirkland,together  with  this  defen- 
dant, William,  executed  a  bond,  to  A.  P.  Aldrich,  Commissioner, 
in  the  penal  sum  of  $1,300,  conditioned  as  follows : 

"  That  if  the  above  named  Lewis  Kirkland,  his  heirs,  execu- 
tors and  administrators,  shall  and  do  well  and  truly  cause  cer- 
tain property,  to  wit,  twenty  head  of  cattle,  and  two  slaves,  named 
Nimrod  and  Cumba,  to  be  forthcoming,  to  be  subject  to  the  final 
22 
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order  of  the  Court  of  Equity  in  a  certain  cause  of  Mathew  J. 
Cave,  trustee  vs.  Lewis  Kirkland  and  others,  bill  filed  the  5th 
May,  1849  ;  and  if  the  above  bound  Lewis  shall  abide  by  arid 
perform  such  orders  and  decrees  as  the  said  Court  shall  make 
in  the  said  catise^  without  fraud,"  &c. 

The  Commissioner  made  a  report  at  February  term,  1851,  and 
accompanied  the  same  with  the  statement  of  a  money  account 
between  Lewis  Kirkland  and  Mathew  J.  Cave,  trustee,  wherein 
Lewis  Kirkland  is  charged  as  of  February,  1836,  (besides  the 
interest  account,)  with  the  value  of  Lucy,  $500;  cash  paid  to  him, 
$400 ;  value  of  cattle,  $120  ;  equal  to  $1,020 :— value  of  Nim- 
rod  and  interest  from  20th  April,  1849,  $449, — credited  by  amount 
of  the  sale  of  the  cattle,  $93  15,  which  had  been  received  by  the 
trustee ;  and  after  deducting  the  share  of  Lewis  Kirkland,  being 
one-third,  the  balance  due  to  the  trustee  was  stated  at  $959  53. 

A  Chancellor  confirmed  the  report  in  February,  1851,  and 
made  it  the  judgment  of  the  Court :  He  ordered,  further,  that 
Lewis  Kirkland  pay  to  the  trustee  the  balance  found  due.  "  It 
is  further  ordered,"  (said  the  decretal  order,)  "  that  unless  the 
said  Lewis  Kirkland  do,  by  the  5th  day  of  March  next, /uZ/ii 
the  conditions  of  the  bond  given  by  him  in  this  cause,  and  dated 
the  11th  May,  1849,  the  Commissioner  do  put  the  said  bond  in 
suit." 

Upon  the  bond  the  action,  which  has  given  rise  to  the  present 
appeal,  was  instituted  against  Wm.  Kirkland,  surety.  What 
the  pleadings  were  we  know  not ;  it  may  not  be  material  that 
we  should.  It  appears,  from  the  Circuit  report,  that  no  order 
for  the  delivery  of  the  property  specified  in  the  bond,  (to  wit^ 
Nimrod,  Cumba,  and  twenty  head  of  cattle,)  was  ever  made  by 
the  Court  of  Equity.  The  cattle  (it  would  appear)  had  been 
delivered — at  any  rate,  Lewis  Kirkland  was  charged  with  $120 
and  credited  with  $93  15  on  that  item.  He  was  charged  with 
all  the  money  he  received  in  1836,  a  part  of  which,  the  bill 
stated,  was  laid  out  for  the  purchase  of  Cumba,  in  the  trustee's^ 
name,  and  a  part  for  Nimrod.  He  was  charged  with  the  price 
22* 
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of  Lucy,  a  portion  of  the  trust  property,  (alleged  to  have  been 
sold  by  him,)  at  $500. 

On  the  Circuit  the  account  stated  by  the  Commissioner  and 
confirmed  by  the  Court  of  Equity,  was  made  the  measure  of 
damages,  against  this  defendant,  a  surety.  It  was  held  ^'  that 
the  condition  was  sufficiently  comprehensive  to  cover  any  order 
the  Court  might  make  in  the  case." 

This  ruling  is  resisted,  upon  motion  for  non-suit,  or  new  trial, 
(as  we  are  to  infer  it  was  on  Circuit,)  upon  the  grounds,  that  the 
Commissioner  had  no  power  to  order  a  bond,  or  to  take  one, 
conditioned  that  a  party  shall  abide  by  and  perform  a  decree 
generally :  that  in  any  event  the  surety's  obligation  does  not 
arise  if  the  principal  (the  defendant  in  Equity)  is  within  the 
jurisdiction  and  accessible  to  an  attachment:  that,  however 
valid  this  bond,  the  surety  is  liable  only,  on  a  proper  construc- 
tion of  it,  for  the  forthcoming  of  the  specific  property  specified  in 
it,  and  for  which  it  was  taken  as  security :  that,  the  decretal 
order,  however  it  might  operate  on  Lewis  Kirkland,  is  not  con- 
clusive on  this  defendant,  and  that  it  was  incumbent  on  the 
plaintiff,  upon  pain  of  non-suit  or  defeat  before  the  jury,  to  show, 
from  other  evidence,  damages  sustained  by  a  breach  of  the 
bond,  such  as  should  affect  the  surety.  We  conceive  such  to 
be  the  import,  though  not  the  language,  of  the  grounds  of  ap- 
peal urged  here. 

There  are  several  observations  which  have  suggested  them- 
selves, upon  the  face  of  the  proceedings  in  Equity,  which  have 
been  spread  before  this  Court. 

The  order  was  to  abide  by  and  perform  such  orders  and  de- 
crees as  the  Court  shall  make  in  the  premises :  the  bond  ex- 
pressed it,  ^'  such  orders  and  decrees  as  the  said  Court  shall 
make  in  the  cav^e^  The  "premises"  of  the  order  were,  the 
forthcoming  of  the  cattle,  of  Nimrod  and  Cumba  :  the  orders  and 
decrees  sought  in  the  "  cause^'*  and  rendered  too,  embraced  a 
wider  range.  A  general  account  was  made  and  affirmed.  The 
decretal  order  directed  suit  on  the  bond  if  Lewis  Kirkland  did 
not  "fulfil  the  conditions"  of  it  by  a  day  certain. 
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The  force  and  effect  of  such,  and  such  like  observations,  in  a 
law  Court,  are  preceded  by  the  inquiry,  how  far  can  we  look 
into  the  proceedings  in  a  cause  in  Equity,  for  the  purpose  of 
measuring  or  qualifying  the  liability  of  a  party  to  a  bond,  sued 
in  our  Courts  ?  The  case  in  the  Court  of  'Equity  is  referred  to 
in  the  bond,  eo  nomine :  the  condition  looked  to  the  forth- 
coming of  the  specific  property,  three  items,  to  abide  the  final 
order  in  that  cause ;  a  sweeping  clause  followed,  imposing  the 
obligation  to  perform  any  order  arid  decree  that  might  be  made 
in  the  case. 

We  hesitate  to  enter  upon  the  undertaking  of  exploring  and 
adjudging  the  limits  of  the  power  that  pertains  to  Equity ;  or  to 
speak  authoritatively  of  its  practice.  It  should  seem,  however, 
that  we  must  entertain  an  inquiry,  on  a  case  that  presents  it, 
whether  a  special  power  granted  by  statute,  has  been  exceeded, 
or  used  to  work  duress  upon  an  obligor  brought  into  our  Courts. 
By  the  Act  of  1840,  sec.  8,  (11  Stat.  110,  111,)  a  Commissioner 
in  Equity  has  power  to  grant  injunctions,  both  special  and  com- 
mon, conformahly  to  the  rules  and  practice  of  the  Court,  It 
seems  unnecessary  to  travel  backwards  through  various  other 
legislation,  as  to  the  power  of  Commissioners  in  this  behalf. 

The  injunction  in  this  case  was  a  special  injunction.  It  was 
provisional,  or  interlocutory.  The  English  definition  of  it  (as 
we  gather  from  Daniel's  Ch.  PI.  and  Prac.)  is,  that  it  is  a  writ 
granted  upon  special  grounds  arising  out  of  the  circumstances  of 
the  case ;  we  learn  from  the  same  source,  that  by  means  of  this 
process  the  Court  will  interfere  to  restrain  the  transfer  of  stock, 
or  the  receipt  of  bank  annuities,  or  the  sale  of  specific  chattels — 
"  when  it  is  necessary  to  protect  the  enjoyment  of  specific  chat- 
tels which  cannot  be  the  subject  of  compensation  in  damages :" — 
that,  "what  will  be  considered  a  breach  of  a  special  injunction, 
must  depend  entirely  upon  the  form  of  the  injunction  and  the 
nature  of  the  act  to  be  prohibited"— (3  Daniel,  1907) — "  that 
where  a  party  has  been  guilty  of  a  contempt  by  the  breach  of  an 
injunction,  the  proper  course  of  proceeding  is  to  obtain  an  order 
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for  his  committal,"  (on  motion,  and  upon  notice  served  upon 
him  personally.) — lb.  1909. 

We  know  from  the  Equity  reports  of  our  own  State,  that 
restraints  upon  the  alienation,  or  eloigning  or  wasteful  disposi- 
tion of  chattels,  especially  negroes,  by  means  of  special  injunc- 
tions, is  conformable  **to  the  rules  and  practice  of  the  Court" 
of  Equity.  So  the  Legislature,  no  doubt,  vested,  in  1840,  the 
Commissioners  with  power  to  put  upon  Lewis  Kirkland  the 
restraint  which  sought  the  forthcoming  of  the  cattle,  and  the 
two  negroes,  and  to  that  end  to  exact  a  bond  with  surety.  Nor 
shall  we  inquire  whether,  as  to  him,  their  suitor,  the  Court  of 
Equity  could  not  do  all  that  was  done,  or  more.  We  waive,  too, 
the  question,  whether  the  sweeping  clause  **that  he  should 
abide  by  and  perform  such  orders  and  decrees  as  the  said  Court 
shall  make  in  the  said  cause"  be  void— as  exceeding  the  pur- 
pose and  range  of  a  special  injunction  ;  or  as  obtained  by  du- 
ress— in  consideration  that  the  orrfer  demanded  a  bond  to  secure 
compliance  with  a  decree  "in  the  premises,"  to  wit,  for  the 
forthcoming  of  three  items  of  property  to  abide  the  decree, 
whereas  when  the  party  was  arrested  a  bond  was  exacted  not 
only  for  that,  but  also  to  abide  all  orders  and  decrees  in  the 
cause. 

We  shall  consider  rather  what  it  means,  for  the  purposes  of 
the  present  motion,  in  an  action  against  the  defendant. 

A  like  clause  is  inserted  in  practice  here  where  a  bond,  with 
surety,  is  executed  in  discharge  of  one  in  custody  under  a  writ 
of  ne  exeatj  though  in  the  English  practice  (vide  Daniel,  p. 
1942)  the  writ  commands  the  party  "  to  give  sufficient  bail  or 
security  (in  a  sum  certain)  that  he  will  not  go,  or  attempt  to  go, 
&c.,  without  leave  of  our  said  Court" — and,  in  default,  he  is 
committed  to  prison.  However,  to  give  security  to  answer  the 
decree,  is  regarded  as  matter  in  ease  of  one  captured  by  a  writ 
of  ne  exeatj  "  a  proceeding  of  extreme  rigor,"  (says  Harper,  J., 
in  Commissicmers  vs.  Philips^  2  Hill,  634).  In  such  a  case 
a  party  is  regarded  as  having  given  bail,  and  in  that  case 
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his  sureties  escaped  liability,  having  surrendered  the  principal 

under  an  order  of  a  law  Judge. 

Such  a  clause  as  we  are  considering,  in  a  bond  taken  under 

a  writ  of  special  injunction,  we  are  not  prepared  to  construe  as 
imposing  an  absolute  liability  to  pay  a  money  decree — as  if  an 

absolute  guaranty — with  no  reference  to  the   "  premises," — 

with  no  redress  for  a  surety,  such  as  bail  have  at  law,  while  we 

see  that  such  language  in  a  bond  under  writ  of  9ie  exeat,  does 

allow  sureties  the  resort  of  bail,  and  is  regarded  as  equitable 

bail.     How  far  any  existing  doubt  might  yield  to  a  judicial 

interpretation  of  it  by  the  Court  of  Equity,  we  need  not  say. 

It  follows  from  this,  that  the  defendant  had  a  right  to  raise 
the  question,  whether  Lewis  Kirkland  had  failed  to  "  fulfil  the 
conditions  of  the  bond"  so  as  to  implicate  the  defendant,  his 
surety,  until  it  appeared  that  he  was  in  default,  in  that  Nimrod 
and  Cumba  were  not  forthcoming,  the  cattle  having  been  pro- 
duced :  whether  in  fact  there  was  a  breach,  and  what  breach, 
involving  how  much  damage,  of  the  obligation  this  defendant 
assumed  in  the  bond. 

It  is  not  an  answer  to  say,  it  was  res  judicata.  This  defen- 
dant was  no  party  in  Equity.  Whether  he  might  have  been 
made  so,  it  is  not  for  us  to  say.  The  decree  was  not  the  foun- 
dation of  the  action.  It  was  but  evidence.  Surely  a  final  de- 
cree may  bind  a  party  in  Equity  to  an  extent  far  beyond  the 
liability  of  a  surety  on  a  bond  arising  upon  a  provisional,  or  sort 
of  interlocutory  proceeding.  Yet  on  the  circuit  the  bond  was 
adjudged  to  be  comprehensive  enough  to  cover  any  decree  the 
Court  of  Equity  might  make  in  the  case.  In  general,  it  is  not 
agreeable  to  judicial  views  to  hold  one  concluded  who  is  no 
party  to  proceedings,  though  becoming  interested  collaterally, 
who  could  not  be  heard  in  shaping  a  judgment  which  is  to  be 
produced  against  him  as  evidence :  nor  is  this  less  the  case  when 
it  is  considered,  that  his  principal  may  make  no  defence,  from 
indifference  it  may  be :  or  by  reason  of  unfair  combination  with 
an  adversary. 

In  the  case  before  us  we  see  that  money  is  charged  which  is 
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alleged  by  the  real  plaintiff  here  to  have  been  laid  out  in  Cumba, 
the  title  to  whom  is  taken  in  his  name.  We  know  not  what 
has  become  of  her.  Suppose  the  trustee  recovers  the  value  of 
Cumba,  and  jnay  hereafter  recover  the  negro  likewise :  or  if  the 
decree  has  taken  a  course  that  operates  the  vesting  of  Cumba  in 
Lewis  Kirkland,  and  she  has  been,  or  may  be,  sold  for  his 
existing  judgment  debts,  and  thus  lost  to  the  surety,  though 
possibly  recoverable  by  the  trustee  if  not  barred  by  laches,  may 
not  these  or  similar  conjectures,  be  matter  of  inquiry  on  the 
points  of  breach  and  damages  before  the  jury,  in  behalf  of  the 
surety  ?  The  value  of  Nimrod  is  also  charged,  as  well  as  the 
money  alleged  to  have  been  vested  in  him ;  but  we  are  told  at 
the  Bar  that  a  correction  of  that  error  has  been  made  in  the 
Court  of  Equity. 

It  will  thus  be  seen  that  there  was  error  enough  on  Circuit  to 
take  the  case  before  another  jury :  and  if  sundry  matters  have 
been  touched  and  not  ruled  authoritatively,  it  is  because  we  fear 
to  trench  on  the  domain  of  Equity ;  and,  at  all  events,  if  we 
must  decide  any  thing  touching  the  doctrines  or  practice  of  that 
jurisdiction,  this  Court  would  wait  for  the  chance  of  any  light 
from  that  quarter  to  guide  us. 

It  is  ordered,  that  the  motion  for  a  new  trial  be  granted. 

Wardlaw,  Frost,  Whitner  and  Glover,  JJ.,  concurred. 
O'Neall,  J.,  absent. 

Motion  granted. 
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Ex  parte  Peter  M,  Schumpert, 

Application,  under  a  writ  of  habeas  corpus^  hj  the  father,  for  the  possession  of  his  infant 
daughter,  aged  less  than  five  years,  detained,  unlawfully  it  was  said,  by  the  grand- 
father, with  whom  the  mother  resided :  Ordered^  that  the  mother  be  permitted  to  retain 
possession  of  the  child ;  that  she  be  responsible  for  ita  maintenance ;  and  that  the 
grandfather  give  security  to  indemnify  the  father  from  all  liability  for  its  support  and 
maintenance. 

The  father  is  not  entitled,  as  a  matter  of  right,  to  an  order,  on  the  return  to  a  writ  oC 
habeas  coTTms^  that  the  mother  dolirer  to  him  the  possession  of  their  infant  child. 

In  such  a  case,  the  Court  is  bound,  ex  dehito  justicuB^  to  set  the  infant  free  from  improper 
restraint ;  but  what  further  order  it  will  make  is  discretionary :  if  the  infant  is  of  the 
age  of  choice,  the  Court,  looking  always  to  the  benefit  and  welfare  of  the  infant,  will 
instruct  and  adrise  him  as  to  the  choice  he  should  make ;  if  he  is  under  that  age,  or 
from  mental  imbecility  is  incapable  of  choosing,  it  will  substitute  its  discretion  for  his 
choice. 

Before  Wardlaw,  J.,  at  Newberry^  March  23,  1853. 

This  was  an  application,  by  writ  of  habeas  corpus  ad  subji- 
ciendunij  by  the  father,  Peter  M.  Schumpert,  for  an  order  for  the 
delivery  to  him  of  his  infant  daughter  Frances,  aged  between 
four  and  five  years,  who,  it  was  alleged,  was  unlawfully  de- 
tained by  the  grand-father,  Honorius  Shepperd,  with  whom  the 
mother  Mary  Schumpert,  wife  of  the  petitioner  and  daughter  of 
Honorius  Shepperd,  resided.  Two  similar  applications  had  been 
made  before  his  Honor  Judge  O'Neall.  On  the  first  applica- 
tion, made  March  19,  1850,  the  following  order  was  made  : 

"  The  sherifi*  having  returned  the  writ  of  habeas  corpus,  and 
the  parties  appearing  before  me,  and  the  child  being  of  very 
tender  years,  a  little  more  than  a  year  old  ;  it  is  ordered  that, 
for  nurture  and  care,  the  child  remain  for  the  present  in  the 
possession  of  the  mother — the  father  to  be  at  liberty  to  apply 
hereafter  for  the  custody  of  the  child,  if  he  should  think  proper 
so  to  do.  The  said  P.  M.  Schumpert,  the  father,  is  to  be  at 
liberty  to  visit  the  child  in  the  possession,  or  in  the  presence  of 
the  mother,  at  the  house  of  her  father,  Honorius  Shepperd,  at 
all  times — and  if  the  said  P.  M.  Schumpert  should  attempt  to 
possess  himself  of  the  said  child,  against  the  will  of  the  mother, 
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or  should  any  violence  towards  her,  the  said  child,  the  said 
Honorius,  or  any  of  his  family,  be  committed  or  attempted  to  be 
committed  by  the  said  P.  M.  Schumpert,  the  parties  may  apply 
to  me  for  a  writ  of  attachment  against  the  said  P.  M.  Schum- 
pert  for  the  contempt ;  or  if  the  said  Honorius,  or  any  of  the 
family  of  the  said  Honorius,  should  prevent  or  attempt  to  pre- 
vent the  said  P.  M.  Schumpert  from  seeing  his  said  child,  in  the 
presence  of  the  mother,  then  the  said  Peter  M.  is  to  be  also  at 
liberty  to  apply  for  an  attachment  for  the  contempt  so  commit- 
ted. The  costs  to  be  divided  and  paid  equally  by  the  said  Peter 
M.  Schumpert  and  Honorius  Shepperd." 

On  the  second  application,  made  January  14,  1851,  the  order 
was,  that,  for  the  present,  the  child  remain  in  the  custody  of  the 
mother ;  and  that  the  affidavits  on  both  sides  be  filed. 

On  this,  the  third,  application,  his  Honor  Judge  Wardlaw 
made  the  following  order: 

"  Upon  this  renewed  application,  the  orders  heretofore  made 
by  Judge  O'Neall,  the  affidavits  adduced  before  him,  and  ad- 
ditional affidavits  on  either  side  having  been  read,  and  argument 
having  been  heard :  It  is  ordered,  that  the  mother,  Mary 
Schumpert,  be  permitted  to  retain  the  possession  of  the  child 
Frances.  That  she  be  responsible  for  its  maintenance,  and  that 
Honorius  Shepperd,  her  father,  do  give  to  the  petitioner,  Peter 
M.  Schumpert,  bond,  with  sufficient  surety,  to  indemnify  the  said 
Peter  M.  Schumpert  from  all  liability  for  the  support  and  main- 
tenance of  said  child  ;  also  ordered,  that  all  the  affidavits  read 
in  this  case  be  filed  ;  also  ordered,  that  the  bond  be  in  the  pe- 
nalty of  five  thousand  dollars,  and  the  security  be  approved  by 
the  Clerk  of  the  Court." 

The  petitioner,  Peter  M.  Schumpert,  appealed,  and  now 
moved  this  Court  to  reverse  the  order  made  by  his  Honor  Judge 
Wardlaw,  on  the  grounds : 

1.  Because,  it  is  respectfully  submitted,  the  petitioner,  by  the 
common  law,  is  the  natural  guardian  of  his  daughter  Frances, 
(who  is  in  her  fifth  year,)  and  is  legally  entitled  to  her  custody. 

2.  Because  there  was  nothing  shown  in  this  case,  to  bring  it 
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within  the  exceptions,  made  by  the  decided  cases,  to  the  rules 
and  principles  of  the  common  law,  entitling  the  father  to  the 
custody  of  his  child. 

3.  Because  the  order  was  contrary  to  law  and  the  evidence. 

Higgins,  SullivaUj  for  appellant,  cited  1  Reev.  Dom.  R.  292, 
296  ;  King  vs.  Greenhill,  6  N.  and  M.  244,  4  Ad.  and  Ei.  624; 
People  vs.  Nickerson,  19  Wend.  16 ;  King  vs.  DeManneville^ 
6  East.  221 ;  DeManneville  vs.  DeManneville,  10  Ves,  51 ; 
Bex  vs.  Johnson,  1  Str.  676  ;  Whitfield  vs.  Hales,  12  Ves.  492; 
2  Kent,  202,  194,  206,  220  ;  People  vs.  Mercein,  3  Hill,  N.  Y., 
399. 

Arthur,  Fair,  contra,  cited  Williams  vs.  Williams,  4  DeS- 
183;  Prather  vs.  Prather,  4  DeS.  433;  1  Rice  Dig.  375; 
WollstonecrafVs  case,  4  Johns.  Ch.  80 ;  4  Johns.  Ch.  187 ;  2  S. 
and  R.  176 ;  2  Binn.  620 ;  Ex  parte  Kottman,  3  Hill,  363 ;  18 
Wend.  637 ;  1  Browne,  143 ;  3  Mason,  482 ;  State  vs.  Smith,  6 
Green  I.  R,  462 ;  1  Georgia  R.  93  ;  Waldron^s  case,  13  Johns. 
R.  417 ;  People  vs.  Mercein,  26  Wend.  64. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  This  proceeding  involves  an  unpleasant  con- 
troversy between  parents  for  the  custody  of  an  infant  child. 
The  father  asserts  his  better  title,  and  by  habeas  corpus  de- 
mands the  possession. 

The  legal  power  of  the  father  over  his  infant  child,  irrespec- 
tive of  age  and  the  claims  of  the  mother,  has  been  strongly 
pressed  by  the  counsel  for  the  petitioner.  Many  cases  have 
been  adjudged,  principally  in  England,  going  far  to  deny  to  the 
common  law  Judge  any  discretion  on  the  subject ;  whilst  others, 
in  conceding  a  discretion,  have  so  limited  and  restrained  it  as 
almost  to  amount  to  a  denial. 

These  cases  and  principles  may  be  found  cited  in  Forsyth  on 
the  Custody  of  Infants,  11,  12,  65  and  67. 

Lord  Mansfield,  in  1763,  in  DelavaPs  case,  3  Burr.  1434,  laid 
down  a  safe  rule,  which  has  been  recognized  by  our  own  case 
of  Kottman,  2  Hill,  363 — '^  That  in  cases  of  writs  of  habeas 
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corpus  directed  to  bring  up  infants,  the  Court  is  bound,  ex  debito 
justicioBj  to  set  the  infant  free  from  an  improper  restraint,  but 
they  are  not  bound  to  deliver  them  over  lo  any  body,  nor  to 
give  them  any  privilege.  This  must  be  left  to  their  discretion, 
according  to  the  circumstances  that  shall  appear  before  them." 
And  again,  some  ten  years  after,  in  Blissefs  case,  Loft's  Rep. 
748,  he  held,  "  that  if  the  parties  disagreed,  the  Court  will  do 
what  shall  appear  best  for  the  child."  Yet,  as  above  stated,  the 
principle  and  practice  became  more  and  more  stringent.  Those 
who  choose  to  consult  the  authorities  will  find,  in  the  order  of 
succession,  the  Courts  proceeded  from  DeManneville's  case,  6 
East,  221,  when  the  paramount  title  of  the  father  became  the 
favorite  doctrine,  although  the  welfare  of  the  child  might  require 
the  mother's  custody,  decided,  I  think,  in  1804,  down  to  the 
celebrated  case  of  Greenhill,  4  Ad.  and  El.  624,  which  so 
shocked  public  sentiment,  that,  under  the  lead  of  distinguished 
jurists  of  that  day,  an  Act  of  Parliament  was  adopted  more  in 
consonance  with  the  dictates  of  humanity  and  sound  reason, 
whereby  the  feelings  and  rights  of  the  injured  mother  were 
taken  into  the  account  The  decision  was  in  1836  and  the  Act 
in  1839.  A  note  in  Forsyth,  69,  as  a  just  commentary  on  that 
case,  furnishes  the  fact,  that  Lord  Denman,  C.  J.,  said,  in  debate 
in  the  House  of  Lords,  he  himself  having  been  one  of  the 
Judges,  that  **  there  was  not  a  Judge  concerned  in  it  who*  had 
not  felt  ashamed  of  the  state  of  the  law,  and  that  it  was  such  as 
to  render  it  odious  in  the  eyes  of  the  country."  He  further  said, 
"  the  effect  was,  in  that  case,  to  enable  the  father  to  take  his 
children  from  his  young  and  blameless  wife,  and  place  them  in 
charge  of  a  woman  with  whom  he  cohabited." 

It  is  matter  of  congratulation  that  but  little  additional  weight 
has  been  given  to  this  class  of  cases  by  American  Judges.  In 
this  State  we  are  committed  to  no  such  extreme  doctrine,  and 
the  day  of  danger,  I  trust,  has  passed.  Pursuing  the  rule  of 
Mansfield,  we  have  heretofore  sought  to  free  the  infant  from 
improper  restraint ;  hence,  at  the  age  of  choice,  the  infant  is 
instructed  and  advised,  and,  if  need  be,  protected  in  his  choice. 
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Judge  Story  says,  in  3  Mason,  382 — "  It  is  an  entire  mistake  to 
suppose  that  the  Court  is  bound  to  deliver  over  the  infant  to  its 
father,  or  that  the  latter  has  an  absolute  vested  right  in  Ihe  cus- 
tody." The  wise  principles  of  earlier  English  cases  have  been 
liberally  incorporated  into  our  American  cases,  in  the  several 
States — that,  "It  is  the  benefit  and  welfare  of  the  infant,  to 
which  the  attention  of  the  Court  ought  principally  to  be  direct- 
ed." 13  Johns.  R.  418.  In  these  delicate  and  difficult  questions, 
what  safer  principle  can  be  adopted  ?  What  parent  can  object 
that  the  welfare  of  the  child  shall  be  deemed  paramount  to  the 
claims  of  either  ?  This  is  the  profession  made  by  each  parent, 
and  neither  should  condemn  the  practical  operation  of  the  rule. 
Judicial  discretion  should  aid  the  infant  in  forming  a  proper 
judgment,  and  should  be  substituted,  where,  from  age  or  mental 
imbecility,  such  election  cannot  be  exercised. 

In  this  case  no  such  choice  was  submitted  to  the  child — 
being  within  the  age  of  nurture,  she  was  not  within  the  rule. 
Beginning  with  the  instincts  of  our  nature,  and  tracing  the  his- 
tory of  this  painful  case  from  its  commencement  to  the  point  at 
which  we  are  called  to  decide,  having  regard  to  the  character 
of  the  parties,  with  all  the  attendant  circumstances,  such  a  re- 
view furnishes  material  fully  justifying  the  sound  discretion 
which  prompted  the  order  made  on  the  Circuit.    The  ruling  and 
analogies  to  be  found  in  a  host  of  American  cases,  will  fully 
vindicate  this  judgment.     I  will  not  further  protract  this  opinion, 
by  reference  in  detail  to  the  principles  and  circumstances  of  each. 
The  case  of  D^Hauteville  vs.  Sears  and  others,  published  in 
pamphlet,  will  be  found  to  the  point,  and  to  contain  a  very  tho- 
rough examination  and  exact  recital  of  English  and  American 
cases,  though  I  have  not,  on  this  occasion,  enjoyed  the  oppor- 
tunity of  this  reference.     The  case  of  The  People  ys.  Mercein, 
25  Wend.  64,  will  also  be  found  valuable  as  authority,  and  yet 
more  especially  for  its  references. 

Although  I  have  carefully  avoided  a  narration  of  the  facts 
which  immediately  led  to  the  separation,  that  unnecessary 
wounds  may  be  spared  and  the  chances  of  reconciliation  not 
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rendered  hopeless,  yet  it  is  due  to  the  case  to  say,  in  our  judg- 
ment the  wife  was  justifiable  in  leaving  her  home  and  again 
relying  on  the  protection  of  a  father's  roof.  The  age  and  sex  of 
the  child,  the  situation  of  the  mother,  and  her  superior  fitness  to 
train  and  provide,  with  the  far  greater  facilities  promotive  of  the 
best  interests  of  the  child  furnished  and  enjoyed  in  its  present 
custody,  all  suggest  themseliws  to  the  mind  in  vindication  of  the 
order. 

A  single  remark  as  to  the  future,  in  reference  to  this  unfortu- 
nate couple,  may  not  be  amiss.  Although  the  hands  of  this 
Court  may  not  be  tied  as  to  any  further  order,  if  a  proper  case 
should  arise,  hardly  now  to  be  contemplated,  this  petitioner 
should  see  that  he  is  engaged  in  a  fruitless  enterprise,  without 
there  arises  a  material  change  in  circumstances.  His  threat  to 
annoy,  by  continued  litigation,  can  only  be  exceeded  in  rashness 
by  these  repeated  evidences  of  his  purpose  to  execute.  The 
best  interests  of  himself,  his  wife  and  his  child,  should  prompt 
him  to  a  very  difierent  course  of  conduct. 

The  motion  of  the  petitioner  to  reverse  the  order  of  the  Cir- 
cuit Judge,  is  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Glover,  JJ., 
concurred. 

Motion  disfnissed. 
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C.  M,  Milhotise  vs.  John  M.  Patrick. 

One  entering  as  sub-tenant,  afterwards  aoqulring  a  perfect  title,  and  then  holding  over,  ii 
estopped  from  disputing  the  landlord's  title — he  must  surrender  the  possession. 

A  tenant  holding  orer  uid  asserting  title  in  himself  is  a  trespasser. 

In  trespaaa  to  try  title  against  a  former  tenant  holding  oTer,  defendant,  without  objec- 
tion, produced  cTidence  which  showed  title  in  ^imself  acquired  after  his  entry :  Heldt 
that  plaintiff  had  not  waived  his  right  to  insist  upon  the  estoppel. 

Before  Whitner,  J.,  at  Barnwell^  Spring  Term,  1853. 

Trespass  to  try  title.  The  locus  in  quo  originally  belonged 
to  one  Henry  Touchstone,  the  grantee,  who,  in  1841,  removed 
to  Georgia. 

Plaintiff  proved,  that  about  the  time  of  his  removal  Col.  How- 
ell entered  as  owner,  and  continued  in  possession  until  1847. 
when  he  also  removed  to  Georgia.  No  deed  of  conveyance 
from  Touchstone  to  Howell  was  produced,  but  Touchstone's 
declarations,  that  he  had  sold  to  Howell,  were  given  in  evidence. 
In  1848  the  land  was  sold  by  the  sheriff  as  the  property  of  Col. 
Howell  and  purchased  by  the  plaintiff.  In  1849  and  1850  de- 
fendant, who  lived  on  adjoining  lands,  entered  and  planted  a 
part  of  the  land  as  sub-tenant  of  plaintiff,  and  paid  rent  for  the 
same — and  in  1851  and  1852,  he  continued  his  occupation, 
claiming  the  premises  as  his  o^vn. 

Defendant  produced  in  evidence  the  grant  to  Touchstone  and 
a  deed  of  conveyance  from  Touchstone  to  himself,  dated  June 
29,  1850,  and  recorded  July  19, 1850. 

The  jury  were  instructed  that  a  tenant  could  not  contradict 
the  title  under  which  he  entered,  and  that  whenever  a  party 
defendant  had  entered  into  possession  under  the  plaintiff,  he 
should  not  be  permitted,  while  he  thus  retained  or  remained  in 
possession,  to  dispute  the  plaintiff's  title.  That  although  he  had 
a  right  to  purchase  any  title  he  might  please,  yet  in  such  case 
he  was  bound,  bona  fide,  to  give  up  possession,  and  either  bring 
his  action,  or  re- enter  on  the  title  so  acquired  or  claim  set  up. 

The  jury  found  for  the  plaintiff.  The  defendant  appealed  and 
moved  for  a  new  trial  on  the  grounds  : 
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1.  Because  the  plaintiff  having  failed  to  show  title  by  paper 
or  possession,  and  the  defendant  having  shown  a  perfect  title, 
the  only  grounds  on  which  the  verdict  can  possibly  rest,  are 
either, 

1.  Fraud  in  defendant,  which  was  charged  but  not  proved, 
and  in  fact  disproved.     Or 

II.  A  supposed  deed  from  Henry  Touchstone  to  Joseph  How- 
ell, under  whom  plaintiff  claimed,  the  loss  or  destruction  of 
which  supposed  deed  was  not  attempted  to  be  shown — nor  even 
its  existence,  except  by  the  declarations  of  Henry  Touchstone, 
that  he  had  sold  the  land  to  Howell,  which  declarations  were 
only  admitted  on  the  condition  that  they  would  be  followed  up 
by  proof,  as  to  the  loss  or  destruction  of  the  supposed  deed, 
which  proof  was  not  forthcoming.    Or 

HI.  That  defendant  had  entered  as  tenant  of  plaintiff,  and 
therefore  was  estopped  from  disputing  the  plaintiff's  title ;  where- 
as the  proof  was  that  although  the  defendant  in  1849  rented 
some  of  the  land  from  Whetstone,  plaintiff's  tenant,  and  in  1850 
planted  some  of  the  land,  and  paid  for  it  to  Stokes,  plaintiff's 
tenant,  yet  early  in  1851,  defendant  gave  notice  to  Whetstone, 
who  had  rented  the  land  from  plaintiff,  that  he  thenceforward 
claimed  the  land  in  his  own  right ;  nor  did  defendant  who  lived 
on  another  tract^  ever  have  possession  on  the  land,  further  than 
to  plant  a  portion  of  it.  His  entry  in  1851,  was  as  distinct  from 
his  entry  in  1850,  as  the  entry  in  1850  was  from  the  entry  in 
1849.  It  was  a  trespass  committed  not  under  color  of  tenancy, 
and  defendant  did  not  rely  on  his  possession,  but  made  as  full 
proof  as  if  he  (defendant,)  had  been  plaintiff,  or  had  pleaded 
liberum  tenementum — so  that  plaintiff  was  not  prejudiced. 

2.  Because  no  trespass  was  proved. 

3.  Because,  if  the  defendant's  planting  a  portion  of  the  land 
in  1849,  a  portion  in  1850,  and  a  portion  in  1851,  constituted  a 
continuous  possession,  and  thereby  estopped  the  defendant  from 
asserting  title  in  himself  after  the  expiration  of  1850,  such  a 
state  of  things  equally  restrained  the  plaintiff  from  suing  the 
defendant,  who  was  either  tenant,  or  a  former  tenant  out  of  pos- 


352  APPEALS  AT  LAW. 

Milhottse  v^.  Patrick. 

session,  re-entering  as  trespasser,  and  it  is  submitted  that  his 
Honor  should  have  charged  the  jury,  that  in  either  aspect  the 
plaintiff  could  not  recover. 

Bellinger,  for  appellant,  cited  2  Esp.  N.  P.  1,  6,  9,  17,  29  ; 
Giles  vs.  Pratt,  2  Hill,  439  ;  Whaley  vs.  Whaley,  1  Sp.  233  ; 
Willison  vs.  TFa^Ari/i^,  Car.  L.  J.  121 ;  Calhoun  vs.  Perrin^  2 
Rice  Dig.  320 ;  Wilson  vs.  Weathersby,  2  Rice  Dig.  323 ;  Dud. 
54  ;  Givens  vs.  Mullinax,  4  Rich.  590  ;  Martin  vs.  Ranlettj 
5  Rich.  541 ;  3  Bl.  Com.  187,  199,  200 ;  Prather  vs.  Otrcn*, 
Cheves,  236;  3  Rich.  150;  Jones  vs.  Weather sbee,  4.  S>ix6b.bQ\ 
Syme  vs.  Sanders,  4  Strob.  348. 

Owefis,  contra,  cited  Wilson  vs.  Weathersby,  1  N.  (fc  McC. 
369 ;  £fot7e  vs.  Cantey,  2  Sp.  684 ;  3  Fairf.  374 ;  1  Cowen, 
575 ;  2  Birin.  468 ;  1  A.  K.  Marsh.  245. 

The  opinion  of  the  Court  was  delivered  by 

Whitner,  J.  I  shall  not  attempt  to  consider  the  grounds  of 
appeal  in  their  order.  The  character  of  defendant's  entry  and 
possession,  was  the  hinge  on  which  this  case  turned  on  circuit. 
The  precise  points  were,  whether  the  defendant  had  entered  the 
lands  in  question  as  tenant  of  plaintiff,  and  whether  the  pos- 
session so  acquired  had  been  continuous  and  unbroken.  These 
questions  were  exclusively  for  the  jury,  and,  however  perplex- 
ing to  the  mind  of  the  Circuit  Judge,  it  is  considered  by  this 
Court,  that  the  proof  very  well  justified  the  conclusion  of  the 
jury.  The  verdict,  then,  furnishes  the  starting  point  for  the 
judgment  here.  The  instructions  to  the  jury  as  to  the  law,  as 
far  as  they  were  furnished,  certainly  call  for  no  vindication.  In 
fact  the  principles  laid  down  are  mere  legal  truisms,  and  have 
not  been  called  in  question. 

The  defendant  claims  exemption  from  the  operation  of  the 
rule,  for  reasons  assigned,  either  in  his  grounds,  or  in  argument. 
Because,  as  he  says,  he  has  taken  the  burthen  of  a  plaintiff,  and 
did,  in  fact  show  aperfect  title,  therefore  the  rule  does  not  ap- 
ply.   Without  travelling  out  of  our  own  Courts,  such  cases  as 
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have  been  referred  to,  have  been  examined,  to  ascertain  the 
terms  used  by  judicial  minds  in  asserting  the  rule. 

Cheves,  J.,  in  Wilson  vs.  Weathersby^  1  N.  &  McC.  373, 
said,  "  a  distinct  and  bona  fide  abandonment  of  the  possession, 
at  least,  was  necessary  to  put  the  defendant  in  a  situation  to 
dispute  the  plaintiff's  title."  Johnson,  J.,  in  Anderson  ads. 
Darby ^  Id.  370,  said,  "  a  tenant  is  not  at  liberty  to  controvert 
the  title  under  which  he  enters ;"  and  in  Whaley  vs.  Whaley, 
1  Sp.  233,  Butler,  J.,  said,  ^^  the  tenant  cannot  dispute  the  title 
of  his  landlord,  either  by  setting  up  title  in  himself  or  another." 
The  terms  used  wholly  exclude  all  notion  of  a  right  to  defeat, 
to  destroy  that  which  may  not  be  disputed  or  controverted.  But 
it  is  the  reason  of  the  rule  and  the  end  to  be  subserved,  that  are 
fatal  to  this  defendant.  It  is  said  to  be  founded  in  morality,  and 
that,  where  such  confidence  is  reposed,  the  law  exacts  the  ut- 
most good  faith.  Possession  is  the  right  guarded,  and  where 
this  has  been  gained  through  such  a  relation,  it  shall  not  be 
turned  as  a  weapon  against  him  who  claims  it  to  be  restored. 
The  allegation  is,  defendant  does  not  rely  on  what  he  thus  ac- 
quired but  on  a  perfect  title.  How  can  this  ever  be  said  to  have 
been  established,  on  an  issue  thus  made?  Take  the  case  of  a 
senior  grant,  with  which  this  plaintiff  might  not  be  able  to  con- 
nect himself.  Its  production  by  him  would  have  been  suicidal, 
when,  by  a  change  of  position,  in  his  hand,  as  a  defendant  in 
possession,  it  would  have  been  a  shield  safe  and  impenetrable. 

I  may  add,  perhaps  this  right  to  dispute  is  of  course  on  a  dif- 
ferent footing,  when  there  has  been  a  disclaimer  of  tenancy, 
unequivocal  notice  of  that  fact  to  the  landlord,  and  a  subse- 
quent adverse  possession  for  the  statutory  term. 

The  defendant  next  relies  on  the  supposed  advantages  of  the 
position  in  which  he  finds  himself,  although  against  his  will 
and  previous  act.  If  a  tenant,  then  he  was  no  trespasser. 
Though  he  has  been  denied  by  the  verdict  the  right  to  advance 
to  his  ground  of  title  in  himself,  it  is  equally  clear  this  mode  of 
retreat  is  cut  off.  Even  a  tenant  may  forfeit  his  lease  and  be- 
come a  trespasser.  Much  more  clearly  is  he  a  trespasser,  whose 
23 
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lease  having  expired,  holds  over  without  the  consent  and  against 
the  will  of  his  former  landlord,  asserting  title  in  himself  and 
thereby  distinctly  disclaiming  the  relation,  or  all  implication 
arising  out  of  it. 

The  defendant  further  insists  that  his  title  was  offered  in  evi- 
dence without  objection,  and  that  plaintiff  must  be  held  to  his 
waiver. 

This  would  be  a  stern  rule.  Defendant  has  suffered  no  harm 
by  being  heard,  and  however  clearly  it  may  be  demonstrated 
that  such  testimony  might  have  been  excluded,  he  who  offers 
it  can  in  no  way  complain. 

The  motion  for  a  new  trial  is  dismissed. 

Wardlaw,  Frost,  Withers  and  Glover,  JJ.,  concurred, 
O'Neall,  J.,  absent. 
Motion  dismissed. 


23^ 
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Peter    Wiley ^  Ordinary  vs.  John  Johnsey^  Samuel  Conn  and 

J,  A.  F.  Kirkpatrick. 

The  same  vs.   G.  S.  Hooper  and    W.  J.  Darby^  Adrrirs  of 

Leon.  Pratt, 

Salt,  in  behalf  of  creditors,  on  an  administration  bond.  Plaintiff  prodnoed  judgments 
recovered  againat  the  intestate  in  hia  life  time,  which  were  unpaid,  and  a  decree  of  the 
Ordinary,  made  after  the  commencement  of  this  suit,  which  shewed  that  assets  sufficient 
to  pay  the  judgments  had  come  to  the  hands  of  the  administrator : — Ktid^  that  plain- 
tiff had  thus  established  a  breach  of  the  bond,  and  was  entitled  to  recover  the  amount 
of  the  judgments. 

The  foundation  of  an  action  at  law  on  the  bond  of  an  administrator,  is  the  bond  itself,  and 
not  a  decree  of  the  Ordinary;  for  breach  of  any  one  of  the  covenants  an  action  lies. 

Where  a  creditor  sues  less  proof  may  establish  a  breach  than  is  required  where  distribu" 
tees  sue. 

A  creditor  suing  on  the  bond,  has  only  to  establish  his  debt,  and  shew  that  assets  have 
come  to  the  hands  of  the  administrator,  sufficient  to  pay  it,  which  have  been  misapplied. 

A  decree  by  the  Ordinary  need  not  be  obtained  before  commencement  of  the  suit  in  behalf 
of  a  creditor. 

Sureties  of  an  administrator  are  not  liable  for  the  proceeds  of  real  estate  paid  by  the 
Ordinary  to  the  administrator  under  the  Act  of  1842. 

Before  Glover,  J.,  at  Chester^  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
"  These  were  actions  of  debt  on  a  bond  given  by  John  John- 
sey,  for  the  faithful  administration  of  the  estate  of  James  F. 
Johnsey.  Samuel  Conn  and  J.  A.  F.  Kirkpatrick  were  two  of 
his  sureties,  and  G.  S.  Hooper  and  W.  J.  Darby  are  the  admin- 
istrators  of  the  estate  of  Leonard  Pratt,  another  surety.  The 
actions  were  brought  for  the  benefit  of  sundry  judgment  credi- 
tors of  James  F.  Johnsey,  whose  names  were  endorsed  on  the 
declarations. 

^*  John  Johnsey,  the  administrator,  had  been  cited  for  several 
years  to  attend  the  Court  of  Ordinary  and  settle  the  estate  of  his 
intestate,  and  failing  to  do  so,  the  Ordinary  made  his  decree, 
accompanied  by  an  account  of  his  actings  and  doings  as  ad- 
ministrator. The  decree  was  so  vague  and  uncertain,  that  it 
was  impossible  to  ascertain,  from  it,  the  amount  of  assets  in  the 
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hands  of  the  administrator,  applicable  to  the  payment  of  debts, 
except  by  reference  to  the  account  which  accompanied  it.  The 
attention  of  the  jury  was  called  to  the  decree,  and  to  the  very 
unsatisfactory  manner  in  which  it  was  framed  ;  but  they  were 
informed,  that  a  reference  to  the  accounts  stated,  and  which 
might  be  considered  a  part  of  the  decree,  would,  perhaps,  satisfy 
them  of  a  sufficiency  of  assets  in  the  hands  of  the  administrator, 
and  of  the  amount  due  to  the  respective  creditors  of  the  intestate. 
It  did  appear  to  the  Court,  that  all  the  facts,  necessary  to  estab- 
lish the  plaintiffs'  cases,  might,  by  care  and  attention,  have  been 
collected  from  the  decree,  by  aid  of  the  statement  which  accom- 
panied it;  and  the  jury  was  so  instructed. 

"  After  a  long  absence,  the  jury  returned  into  Court,  and 
stated  the  difficulties  which  they  had  encountered,  arising  from 
the  vagueness  of  the  decree  ;  and  in  reply  to  a  question  by  a 
juryman,  the  presiding  Judge  stated,  that  every  plaintiff  assumed 
the  duty  of  establishing  his  case  by  sufficient  evidence,  and  if 
he  failed  to  do  so  to  the  satisfaction  of  the  jury,  they  could 
find  for  the  defendant.  This  conclusion  was  induced  from  a 
belief,  then  and  still  entertained,  that  the  weight  of  evidence  is 
a  question  proper  for  the  consideration  of  a  jury,  and  not  *  a 
matter  of  law  for  the  Court.' 

"On  the  first  ground  of  appeal,  it  is  only  necessary  to  remark, 
that  in  the  statement  annexed  to  the  Ordinary's  decree,  the  admin- 
istrator is  charged  with  the  amount  of  $282  35,  derived  from  the 
proceeds  of  a  sale  made  by  the  Ordinary  of  the  real  estate  of  the 
intestate,  James  F.  Johnsey  ;  which  amount  the  Ordinary  had 
paid  over  to  John  Johnsey,  the  administrator,  having  taken  his 
bond  and  sureties  agreeably  to  the  provisions  of  the  A.A.  1842. 
(11  Stat.  232.)  The  jury  was  instructed  that  the  sureties  to  the 
administration  bond,  sued  on  in  this  case,  could  not  be  properly 
charged  with  this  amount,  and,  if  there  be  any  devastavit  on 
the  part  of  the  administrator  in  respect  to  the  proceeds  of  the 
sale  of  the  real  estate,  the  sureties  on  the  second  bond  were 
alone  liable. 

"  The  consideration  of  this  ground  of  appeal  is,  however,  not 
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important  to  the  real  merits  of  the  case,  if  I  apprehend  the  Ordi- 
nary's decree ;  as  the  assets  in  the  hands  of  the  Ordinary  were 
sufficient  to  pay  the  judgment  creditors,  for  whose  benefit  these 
suits  were  brought,  even  after  deducting  the  proceeds  of  the  sale 
of  the  realty. 

"  It  appeared  to  the  Court  that  the  evidence  would  have  war- 
ranted a  finding  for  the  plaintifi*  in  both  cases.  The  verdict  was 
for  the  defendants  in  each  case." 

The  plaintifi"  appealed,  and  now  moved  for  a  new  trial,  on  the 
grounds : 

1.  Because  his  Honor  erred,  as  is  most  respectfully  submitted, 
in  refusing  to  submit  to  the  jury  the  question,  whether,  in  fact, 
the  monqjT  arising  from  the  sale  of  the  land,  as  made  by  the 
Ordinary,  was  not,  in  fact,  applied  to  the  payment  of  debts  of 
the  intestate,  James  F.  Johnsey. 

2.  Because  the  decree  of  the  Ordinary,  given  in  evidence  to 
the  jury  in  these  cases,  shewed  clearly  and  certainly  that  funds, 
in  truth  and  in  fact,  had  come  to  the  hands  of  the  administrator 
sufficient  to  pay  all  the  judgment  creditors  of  James  F.  Johnsey, 
and  leave  a  balance  to  be  applied  to  the  payment  of  bonds  and 
sealed  notes,  and,  therefore,  the  real  plaintifis  were  clearly  enti- 
tled to  verdicts. 

3.  Because  the  decree  of  the  Ordinary  was  full  and  clear,  and 
amply  sufficient  to  sustain  the  plaintiffs'  cases :  but  if  it  were 
not,  then,  it  is  respectfully  submitted,  that  his  Honor  should,  on 
the  motion  of  plaintiffs'  counsel,  have  continued  the  cases,  and 
ordered  the  matter  back  to  the  Ordinary,  with  instructions  to 
make  a  more  perfect  decree. 

Tltomsoriy  for  the  motion,  cited  Ordinary  vs.  Hunt,  1  McM. 
380 ;  Ordinary  vs.  Phillpot,  I  Bay,  462 ;  Ordbiary  vs.  Mor- 
timer,  4  Rich.  27 L 

McAliley,  contra,  cited  Ordinary  vs.  Jones,  4  McC.  116 ; 
Ordinary  vs,  Osborn,  2  Rich.  90 ;  Ordinary  vs.  Parkman^  1 
N.  and  McC.  687.  The  decree  of  the  Ordinary  was  after  action 
commenced,  and  on  that  ground  the  plaintiffs  were  not  entitled 
to  recover. 
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The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  foundation  of  actions  against  administra- 
tors and  their  sureties,  in  this  Court,  is  the  bond  of  the  admin- 
istrator, and  not  a  decree  of  the  Ordinary.  Persons  sustaining 
injury  by  a  breach  of  the  bond  are  allowed  to  submit  the  condi- 
tion to  a  jury,  and  recover  such  damages  as  the  evidence  may 
warrant.  The  liability  of  the  obligors  can  be  ascertained  only 
by  reference  to  the  condition,  which  prescribes  the  duties  of  the 
administrator,  the  non-performance  of  which  gives  the  right  of 
action  against  him  and  his  sureties.  By  his  obligation  he  as- 
sumes to  make  a  true  and  perfect  inventory  of  the  goods,  chat- 
tels and  credits  of  the  deceased  ;  to  administer  the  same  accord- 
ing to  law  ;  to  make  a  just  and  true  account  of  his  actings  and 
doings  when  required  ;  and  all  the  rest  and  residue  of  the  said 
goods,  chattels  and  credits,  which  shall  be  found  remaining  upon 
the  account  of  his  administration,  the  same  being  first  allowed 
by  the  said  Court,  to  deliver  and  pay  unto  such  persons,  respec- 
tively, as  are  entitled  to  the  same  by  law.  A  default  of  the 
administrator  in  respect  to  any  of  the  duties,  which  he  has  thus 
assumed  to  discharge,  is  a  breach  of  his  bond : — the  condition 
defining  his  duties,  and  the  penalty  furnishing  a  security  for 
their  performance. 

The  character  of  the  liability  having  been  ascertained,  the 
next  enquiry  is,  what  evidence  is  necessary  to  establish  it.  The 
amount  of  damages  claimed  by  creditors  for  the  alleged  breach 
of  an  administration  bond,  and  the  ultimate  responsibility  of  the 
sureties,  may  require  proof  which  would  be  insufficient  where 
distributies  are  parties.  This  distinction  was  noticed  in  the  case 
of  the  Ordinary  vs.  Hunt,  (1  McM.  380.)  "  When  the  suit  on 
the  bond  is  for  the  distributee,  an  account  before  some  tribunal 
is  necessary,  in  order  to  ascertain  for  what  sum,  after  the  pay- 
ment of  debts,  the  administrator  is  liable.  A  creditor  sueing  on 
the  bond  has  only  to  establish  his  debt  against  the  estate  of  the 
intestate,  and  shew  that  assets  have  come  to  the  hands  of  the 
administrator  sufficient  to  pay  it,  which  have  been  misapplied." 

In  the  cases  before  the  Court,  judgments  had  been  recovered 
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by  the  plaintiffs  against  the  intestate,  in  his  life. time,  which 
fully  established  their  debts,  and  it  was  only  necessary  further 
to  shew  a  sufficiency  of  assets  to  pay  them,  and  that  they  had 
been  wasted  or  misapplied.  The  Ordinary's  decree,  although 
very  defective  in  form,  was  accompanied  with  a  statement,  pre- 
pared from  the  returns  of  the  administrator,  which  shewed 
assets  in  his  hands  sufficient  to  satisfy  these  judgments,  besides 
a  balance  applicable  to  the  payment  of  other  creditors.  These 
judgments  being  still  unpaid,  it  is  manifest  that  he  has  failed  to 
administer  according  to  law  the  goods,  chattels  and  credits  of 
the  deceased,  which  have  come  to  his  hands,  and  that  he  has 
either  wasted  or  misapplied  them.  An  indulgence  of  twelve 
months  is  extended  to  him  to  ascertain  the  debts  due  to  and  by 
his  intestate,  and  he  is  exempt  from  suit  for  nine  months,  a  for- 
bearance which  would  be  abused,  should  he  neglect,  within 
the  time  limited,  to  make  preparation  for  a  speedy  settlement  of 
the  estate.  His  first  duty  is  to  collect  the  assets  and  make  them 
available  in  the  payment  of  the  debts.  If  he  has  fully  adminis* 
tered,  or  has  only  so  much  as  will  pay  preferred  creditors,  he 
can  by  his  plea  protect  himself  from  an  alleged  breach  of  his 
bond.  If  the  administrator,  contrary  to  his  express  undertaking, 
shall  delay  or  neglect  to  pay  the  debts  of  the  deceased,  the  dis- 
tributees must  be  postponed  in  the  receipt  of  their  respective 
shares.  It  is  the  duty  of  this  Court  to  remove  all  difficulties 
unnecessarily  interposed,  and  to  prevent  all  delays  occasioned 
by  the  neglect  of  their  duty  by  administrators,  calculated  to  pre- 
judice creditors  and  distributees,  in  the  prosecution  of  their  legal 
rights. 

The  amount  of  the  plaintiffs'  damages  was  proved  by  the 
executions,  which  they  offered  in  evidence,  and  the  ability  of 
the  administrator,  Johnsey,  to  satisfy  them,  is  admitted  by  his 
returns  made  to  the  Ordinary,  and  which  were  the  foundation 
of  his  decree.  **  The  rest  and  residue  of  the  goods,  chattels  and 
credits,  which  shall  be  found  remaining  upon  the  account  of  his 
administration,  the  same  being  first  allowed  by  the  said  Court," 
the  administrator  is  "  to  deliver  and  pay  unto  such  persons, 
respectively,  as  are  entitled  to  the  same  by  law."    The  persons 
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here  intended  are  those  who  may  claim  as  distributees  under 
the  Act  of  1791 :  and  to  ascertain  them  and  their  respective 
interests,  may  require  a  decree  from  the  Court  of  Ordinary. 

It  was  objected  that  these  actions  were  prematurely  brought, 
because  they  were  commenced  before  the  Ordinary  had  made 
his  decree.  In  the  case  of  the  Ordinary  vs.  Jimes^  (4  McC. 
113,)  Judge  Golcock  does  come  to  that  determination,  but  he 
confessed  with  some  difficulty.  This  Court,  however,  several 
years  after,  in  the  case  of  the  Ordinary  vs.  Hunt^  before  refer- 
red to,  came  to  a  different  conclusion.  Judge  Earle  delivering 
the  opinion,  says — "  Yet,  I  think  there  are  some  errors  prevail- 
ing among  the  profession  on  this  subject,  as  I  think  there  are 
some  ill-considered  dicta  scattered  through  the  cases.  One  of 
these  is,  that  no  action  at  all  can  be  maintained  on  the  admin- 
istration bond  against  the  sureties,  until  the  administrator  has 
been  cited  before  the  Ordinary  to  account,  and  there  has  been  a 
decree  against  him."  A  Court  of  law  will  not  assume  to  deter- 
mine an  issue  in  which  the  settlement  of  accounts  is  involved  ; 
but  will  leave  with  the  Ordinary  his  appropriate  duty  of  adjust- 
ing the  administrator's  accounts  and  making  a  decree  which 
will  exhibit  the  condition  of  the  estate.  The  Ordinary's  decree  is 
the  best  evidence  to  shew  the  extent  of  the  administrator's  liabil- 
ity ;  but  it  does  not  follow  that  the  making  of  it  is  a  condition  pre- 
cedent to  the  commencement  of  an  action  on  his  bond.  It  is 
intimated,  in  the  Ordinary  vs.  Mortimer^  (4  Rich.  271,)  that 
the  failure  of  the  administrator  to  account  after  citation,  is  a 
breach  of  his  bond,  for  which  his  sureties  may  be  sued. 

This  Court  concurs  with  the  Circuit  Judge,  respecting  the 
proceeds  of  the  sale  of  the  real  estate,  paid  by  the  Ordinary  to 
the  administrator,  and  that,  deducting  the  proceeds  of  said  sale, 
there  was  abundant  evidence  shewing  sufficient  assets  to  pay 
the  judgment  creditors,  for  whose  benefit  these  actions  were 
brought. 

The  finding  of  the  jury  was,  therefore,  manifestly  against  the 
evidence,  and  the  motion  for  a  new  trial  is  granted. 

O'Neall,  Wardlaw,  Frost  and  Whitner,  JJ.,  concurred. 

Motion  granted. 
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Ira  J,  Rogers,  Assignee  vs.  M.  C.  Horn, 

Debt  by  assignee,  who  was  one  of  the  distributees,  on  bond  given  to  the  Commisflioner  in 
Equity,  for  fand  sold  for  partition :  defence,  that  part  of  the  land  had  been  taken  off 
by  paramount  title : — Hdd^  that  the  defence  could  not  prevail — there  being  no  express 
warranty  of  title  in  the  Commissioner's  deed  to  the  defendant  and  the  law  implying 
none,  and  no  misrepresentation  having  been  shown. 

A  purchaser  of  land  sold  by  the  Commissioner  in  Equity  for  partition,  where  there  is  no 
express  warranty  of  title,  contracts  for  and  gets  the  title  of  the  ancestor  and  no  more  : 
if  the  title  is  defective,  he  cannot  complain,  by  aotion  or  discount  as  upon  an  implied 
warranty,  nor,  where  there  is  no  misrepresentation,  on  the  ground  of  failure  of  con- 
sideration. 

In  an  action  for  the  purchase  money  of  land  sold  without  warranty,  the  defence  of  fail- 
ure of  consideration  is  admissible  only  on  the  ground  of  misrepresentation ;  »etnbU. 

Before  Wardlaw,  J.,  at  Union,  Fall  Term,  1862. 

This  was  a  summary  process,  brought  to  recover  a  balance 
due  on  a  bond  given  by  the  defendant  to  the  Commissioner  in 
Equity  for  the  purchase  money  of  a  tract  of  land,  the  property 
of  the  late  John  Rogers,  sold  under  an  order  of  the  Court  of 
Equity,  for  partition  amongst  his  heirs  at  law,  of  whom  the 
plaintiff  was  one. 

The  bond  was  admitted,  and  the  defence  was  by  way  of  dis- 
count. John  Rogers,  in  his  lifetime,  had  purchased  the  land 
for  which  the  bond  in  siwt  had  been  given,  of  one  Daniel  A. 
Mitchell,  and  did  not  obtain  from  his  wife  an  assignment  of  her 
dower.  Daniel  A.  Mitchell  had  died  since  the  sale  by  the  Com- 
missioner, and  his  widow  had  claimed  and  recovered  her  dower 
of  the  defendant — which  recovery  he  offered  by  way  of  dis- 
count. The  conveyance  of  the  land  by  the  Commissioner  to 
the  defendant,  was  in  the  usual  form,  and  contained  no  war- 
ranty. 

His  Honor  excluded  the  discount,  and  gave  a  decree  for  the 
plaintiff. 

The  defendant  appealed  and  now  moved  for  a  new  trial 
Because  the  discount  offered  by  the  defendant,  should  have 
been  allowed. 
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Dawkins,  for  the  motion.  Dower  is  an  incumbrance,  which 
when  enforced  is  a  bre^ach  of  warranty.  4  Kent,  40.  Was 
there  an  implied  warranty  of  the  title?  In  England,  in  cases 
of  partition,  the  deed  is  made  by  the  parties  themselves.  Here 
the  Commissioner  makes  it  by  order  of  the  Court.  The  Com- 
missioner's deed  stands,  therefore,  in  the  place  of  the  deed  of 
the  parties,  and  as  he  does  not  warrant  the  title,  the  law  should 
imply  a  warranty.  Cited  1  Story  Eq.  §  650,  652 ;  Evans  vs. 
Deridi/f  2  Sp.  9.  But  if  there  was  no  implied  warranty,  then, 
the  defence  should  prevail  on  the  ground  of  failure  of  conside- 
ration ;  Means  vs.  Brickell,  2  Hill,  657. 

Goudelock,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  general  principles  involved  in  this  ap- 
peal were  fully  discussed  in  the  case  of  Evans  vs.  Dendy,  2 
Speer,  10  ;  and  the  careful  examination  of  cases  there  made  by 
Judge  Evans  renders  unnecessary  another  citation  of  them  here. 
In  a  sale  regularly  conducted  by  him,  a  Commissioner  in  Equi- 
ty no  more  incurs  personal  responsibility  to  the  vendee  than  an 
Ordinary  does.  This  consideration  alone  would  defeat  an  ac- 
tion against  the  ojSicer  after  he  had  paid  away  the  money.  But 
the  case  of  Evans  vs.  Dendy  was  one  by  the  vendee  against 
the  Ordinary,  where  the  whole  proceeds  of  sale  were  in  the  Or- 
dinary's hands,  and  the  whole  land  had  been  recovered  from 
the  vendee  by  title  paramount.  It  rests  upon  the  ground  that 
in  the  sale,  and  the  deed,  which  was  the  best  evidence  of  the 
contract,  no  warranty  was  expressed  and  none  could  be  implied. 

The  material  circumstance  relied  on  to  distinguish  this  case 
from  that,  is  that  here  the  vendee  is  defendant,  an  assignee  of 
the  public  officer  being  plaintiff.  It  is  urged  that  where  the  aid 
of  the  Court  is  claimed  for  execution  of  the  contract,  the  de- 
fendant will  be  allowed  to  show  equitable  matters  that  ought  to 
prevent  the  interference  of  the  Court ;  and  therefore  in  a  suit 
upon  the  bond  given  for  the  purchase  money,  a  total  or  partial 
failure  of  consideration,  of  which  due  notice  has  been  given, 
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may  constitute  a  good  defence,  although  it  might  not  have  been 
the  ground  of  a  suit  at  law,  brought  against  the  obligee  of  the 
bond,  or  against  the  persons  beneficially  interested  therein; 

The  present  case  does  not  require  us  to  dwell  upon  the  pro- 
position, that  a  discount  is  only  a  cross-action ;  nor  to  inquire, 
how  far  a  Court  of  law,  where  matters  not  urged  by  way  of 
set-off  or  discount,  but  growing  out  of  the  contract  sued  on,  and 
urged  merely  to  defeat  the  plaintiff's  recovery  in  whole  or  in 
part,  are  under  consideration,  can  depart  from  the  established 
principles  of  law,  and  adopt  the  principles  or  practice  of  a  Court 
of  Equity.  It  is  enough  to  advert  to  the  conclusion  drawn  by 
Judge  Evans,  that  all  our  cases,  in  which  defences  for  failure 
of  consideration  have  been  allowed  in  actions  brought  for  the 
purchase  money  of  lands  sold  without  warranty,  "were  cases 
of  misrepresentation — whether  intentional  or  not  seems  to  have 
been  regarded  as  wholly  immaterial."  The  manuscript  case  of 
Turner  Richardson^  Corrinr,  vs.  Robert  R,  Pearson  et  aL, 
Columbia,  2  Book,  p.  691,  to  which  reference  has  been  made  in 
the  argument  of  this  case,  forms  no  exception  :  for  the  opinion 
of  the  Court  there  seems  to  have  gone  entirely  on  the  ground 
of  fraud.  That  to  the  extent  he  was  deceived  a  defendant  should 
be  relieved  from  his  contract,  with  or  without  warranty,  is  con- 
sistent with  law ;  but  where  there  was  no  misrepresentation, 
and  a  failure  of  consideration  is  set  up  against  the  obligation  of 
a  bond,  the  defendant  must  be  held  to  show  what  the  conside- 
ration was.  When  he  shows  that  it  was  land  sold — that  he 
has  accepted  a  title  deed,  and  that  that  contains  no  warranty,  a 
defect  of  title  shown  by  him  is  consistent  with  the  risk  which 
he  contracted  to  assume,  and  his  complaint  of  failure  is  only 
an  attempt  to  add  by  parol  to  the  terms  of  a  written  contract 
about  land. 

It  is  said  that  proceedings  in  partition  are  usually  by  consent, 
that  the  result  of  them,  where  a  sale  is  ordered,  is  only  to  make 
the  officer,  who  sells,  the  agent  of  the  parties  who  are  to  receive 
the  money,  and  that  it  is  unjust  for  those  parties  to  collect  the 
money  when  a  purchaser  does  not  get  what  he  bought.     What 
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did  he  buy?  Whatever  interest  and  estate  the  ancestor  of  the 
parties  in  partition  had  in  the  lands  sold.  That  the  defendant 
in  this  case  got.  John  Rogers  held  the  land  subject  to  the  con- 
tingency of  Daniel  A.  Mitchell's  wife  acquiring  dower  therein, 
if  she  survived  her  husband.  The  defendant  bought  subject  to 
that  contingency,  and  has  lost  by  its  happening.  The  case 
would  have  been  the  same,  if  he  had  taken  from  the  parties  in 
partition  themselves,  a  deed  of  the  same  kind  as  that  which  he 
took  from  the  commissioner,  their  agent.  He  may  not  have 
known  of  this  contingent  dower  interest,  but  apart  from  all  fraud 
or  misrepresentation,  he  must  be  presumed  to  have  known  the 
meaning  of  the  contract  he  entered  in  to— to  have  examined  the 
title  of  the  land  he  was  buying,  and  to  have  adapted  the  price 
he  gave  to  the  risk  he  ran. 

To  the  suggestion,  that  the  proceedings  in  partition  represent 
the  land  as  the  property  of  John  Rogers,  and  therefore  any  de- 
fect of  title  is  a  misrepresentation,  wilful  or  unintentional,  the 
answer  is,  that  the  proceedings  subject  to  partition  whatever  in- 
terest John  Rogers  had,  and  neither  they,  nor  the  written  con- 
tract made  with  the  defendant,  making  any  mention  of  war- 
ranty or  incumbrance,  a  Court  of  law  cannot  imply  a  warranty. 
If  sales  for  partition  are  likely  to  be  disadvantageously  affected 
by  this  application  to  them  of  the  ordinary  principles  of  law, 
the  evil  in  the  Ordinary's  Court  may  be  sometimes  remedied 
by  special  warranties  given  by  some  or  all  of  the  parties,  but  in 
general  can  be  cured  only  by  legislative  aid.    In  the  Court  of 
Equity,  it  is  possible,  that  by  special  orders,  directing  the  com- 
missioners to  warrant,  or  otherwise  binding  parties  according  to 
the  power  and  discretion  of  that  Court,  risk  might  be  transferred 
from  a  purchaser  to  the  parties  in  partition,  where  it  is  desirable 
that  it  should  be  so :  but  no  discretion  belongs  to  this  Court  to 
relieve  improvidence  by  changing  the  terms  of  a  contract. 

Sometimes,  when  all  the  parties  and  the  whole  fund  are  in 
Court,  a  Court  of  Equity  has,  upon  the  application  of  a  pur- 
chaser of  property  sold  by  the  commissioner  for  partition,  given 
summary  relief  to  the  purchaser,  because  of  defects  which  ap- 
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peared  after  the  sale  : — what  that  Court  would  do  where  there 
has  been  partial  distribution  of  the  fund,  we  have  not  the  means 
of  knowing.  It  is  manifest  that  this  Court,  if  it  should  depart 
from  its  first  principles  to  run  after  an  imagined  equity  in  such 
cases,  would  encounter  the  chance  of  sometimes  doing  irrepa- 
rable injustice.  It  may  be,  that  in  the  very  case  before  us,  the 
whole  fund  arising  from  the  sale  of  John  Rogers's  estate  has 
been  collected  and  distributed  except  one  share ;  that  that  share 
has  been  suffered  to  remain  in  the  hands  of  purchasers  because 
the  distributee  to  whom  it  belonged  was  an  infant ;  that  during 
this  delay  the  dower  has  accrued  to  Mrs.  Mitchell ;  and  that,  if 
the  defence  now  made  should  be  allowed  to  prevail,  the  loss 
would  either  fall  exclusively  upon  the  infant,  or  the  infant's 
share  be  subjected  to  heavy  expenses  in  the  litigation  that  would 
be  necessary  to  compel  contribution  from  the  other  parties  in 
partition.  The  Court  thinks  it  safer  to  let  the  defendant  abide 
by  the  contract  which  he  made. 
The  motion  is  dismissed. 

Frost,  Withers,  Whitner  and  Glover,  JJ.,  concurred. 

Motion  dismissed. 
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A,  M.  Wicker  vs.  Charles  Pope. 

On  the  printed  form  of  a  sum.  pro.  with  the  blanks  unfilled,  bat  endorsed  with  the  names 
of  the  parties  and  the  cause  of  action,  defendant  accepted  serTioe  to  Spring  Term, 
1850 :  at  that  Term  judgment  bj  default  was  rendered  and  dulj  entered ;  and^.^a.  and 
ca.  sa.  issued  :  under  the  ca.  so,  defendant  was  arrested,  gave  security,  applied  for  dis- 
charge, and  underwent  trial  before  a  commissioner  and  jury :  at  Spring  Term,  1863,  he 
moved  that  the  proceedings  be  set  aside :  the  presiding  Judge  refused  the  motion  and 
gave  plaintiff  leave  to  fill  the  blanks  in  the  sum.  pro.  and  have  the  seal  of  the  Court 
affixed  to  it,  nuTic  'pro  tunc : — On  appeal,  heldf  that  the  discretion  of  the  Circuit  Judge 
was  properly  exercised. 

Before  Wardlaw,  J.,  at  Newberrt/,  Spring  Term^  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 
"  From  papers  now  put  into  my  hands,  it  appears  that  the 
printed  form  of  a  sum.  pro.,  blanks  unfilled,  was  endorsed,  "  A. 
M.  Wicker,  for  another,  vs.  Charles  P.  Pope,  sum»  pro.  on  sealed 
note,  $72.43" — that,  underneath  this  endorsement,  the  defendant 
wrote,  "I  accept  the  legal  service  of  this  process  to  Spring 
Term,  1850.  Feb.  28th,  1850,  C.  P.  Pope."  That,  at  Spring 
Term,  1850,  the  case  was  docketed,  and  a  decree  by  default 
was  given  for  $72.20,  with  interest  from  2'^  Sept.,  1848,  which 
decree  was  entered  in  the  minutes  of  Court.  That  on  27th  of 
March,  1850,  judgment  was  signed,  costs  taxed,  and^./a.  issued 
and  lodged,  the  blanks  in  the  sum. pro.  still  remaining  unfilled; 
and  that  at  the  late  March  Term,  I  granted  a  motion  giving 
leave  to  the  plaintiflf  to  fill  the  blanks  in  the  sum.  pro.  and  have 
the  seal  of  the  Court  affixed  to  it,  nunc  pro  tunc. 

"  I  heard  no  more  of  the  matter  until  yesterday,  when  defen- 
dant's ground  of  appeal  was  handed  to  me.  I  have  forgot  every- 
thing about  it,  which  is  not  shown  by  the  papers  handed  to  me, 
but  I  have  a  vague  impression  that  first  the  defendant  made  a 
motion  to  set  aside  process  of  execution  for  defect  in  the  mesne 
process,  and  that  something  was  said  about  action  which  had 
been  had  on  the  fi.  fa.  or  a  ca.  sa.  subsequent  to  it.  I  make 
this  report  subject  to  the  plaintiff's  right  of  objectio%and  subject 
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to  the  necessity  of  agreement  between  the  parties  as  to  every- 
thing material  not  here  stated." 

Defendant  appealed  from  the  order  of  his  Honor,  Judge 
Wardlaw,  granting  the  plaintiff  leave  to  fill  the  blank  process, 
and  ordering  that  the  seal  of  the  Court  he  affixed,  and  that  the 
Clerk  sign  the  process  nunc  pro  tunc  ;  and  moved  this  Court  to 
set  aside  said  order,  with  the  proceedings  had  in  the  case. 

J,  H.  Williams^  for  appellant. 
Baxter  J  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  Where  by  statute,  or  fixed  rule  of  common 
law,  a  party  is  entitled  to  a  right,  the  argument  is  ended — he 
must  be  sustained  ex  debito  justicice.  It  cannot  be  affirmed, 
however,  that  this  defendant  has  such  a  right  as  that,  when,  af- 
ter accepting  service  of  what  was  endorsed  as  a  summary  pro- 
cess, with  the  names  of  these  parties,  the  nature  of  the  cause 
of  action,  to  wit,  "sealed  note  $72  43" — the  service  accepted 
being  to  "Spring  Term,  1850,"  and  dated  28th  February  of  that 
year — decree  against  him,  by  default,  was  obtained  at  that  term — 
the  same  entered  up,  and  Ji.fa.  issued  and  lodged.  No  matter 
what  may  be  the  irregularity  in  the  process,  a  motion  to  set  aside 
the  proceedings  in  toto,  made  at  so  late  a  period  as  March  Term, 
1853,  must  permit  to  the  Court  a  discretion — judicial  discretion. 
When  there  is  added  (what  we  know  from  this  cause  having  been 
here  before,)  that  the  defendant  has  been  arrested  on  ca.  sa.  issued 
in  this  same  case,  given  security,  applied  for  discharge,  filed  sche- 
dule, undergone  a  trial  before  a  commissioner  and  jury  of  ques- 
tions raised — it  will  be  more  palpable,  that  discretion  must  be 
exercised.  That  discretion  must  be  regulated  by  some  end — it 
must  not  be  arbitrary  merely — and  that  end  can  be  no  other, 
than  the  advancement  of  justice  between  the  parties — as  it  is, 
where  the  object  is  to  enquire  into  the  propriety  of  vacating  a 
judgment  in  any  other  case,  under  ever- varying  circumstances. 

We  are  quite  sensible  of  the  embarrassment  that  is  peculiar 
to  questions  of  this  kind.    On  the  one  hand,  we  see  the  danger 
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which  always  attends  the  exercise  of  discretiany  and  any  en- 
couragement which  seems  to  be  given  to  a  slovenly  practice  ; — 
on  the  other,  we  should  be  appalled  at  the  mischief  which 
would  inevitably  spring  from  unsettling  judgments — and  over- 
throwing them — by  a  free  inquiry  into  defects  in  writs  or  other 
papers  connected  with  previous  steps  in  a  litigation,  while  it  is 
not  doubtful  that  the  defendant  was  fully  apprised  of  the  action, 
did  not  contest  the  demand,  and  both  parties  united  in  an  act 
which  was  designed  to  make  the  defendant  regularly  a  party  in 
Court.  How  far  a  free  exercise  of  power  in  setting  aside,  as 
utterly  void,  judgments,  in  such  cases  and  for  such  reasons, 
might  scatter  ruin  among  those  whose  titles  to  property  are  de- 
rivable from  them,  who  can  foresee  ?  The  various  forms  of 
mischief  springing  from  such  a  source  cannot  be  comprehended. 
At  the  moment  when  Pope  accepted  service,  it  must,  undoubt- 
edly, be  implied,  that  he  authorized  the  plaintiflf's  attorney  to 
do,  and  cause  to  be  done,  whatever  was  necessary  to  make  the 
process  complete  and  perfect.  If  he  had  appeared  at  the  term 
next  ensuing,  and  had  shown,  that  this  had  been  done  after  his 
acceptance,  the  objection  could  not  have  prevailed  ;  and  if,  at 
that  time,  he  had  objected  that  it  had  not  been  done  at  all,  there 
can  be  no  doubt,  that  the  Court  would  have  granted  the  motion 
which  was  granted  at  the  last  term,  {Smith  vs.  Alsion^  1  Mill. 
104;)  Is  the  motion  to  set  aside  and  annul  the  whole  proceed- 
ings, founded  on  objections  to  the  process,  at  this  late  period, 
more  meritorious  than  a  like  motion  would  have  been,  com- 
mended by  the  virtue  of  vigilance,  at  the  earliest  period  ?  The 
reverse  seems  to  be  the  conclusion  authorized  by  reason  and 
authority.  "  Where  is  the  Court  to  stop  ?  (said  C.  J.  Eyre, 
Chapman  vs.  SnaWy  1  Bos.  &  P.  132.)  Here  the  process  is  bad : 
the  party  does  not  come  in  the  first  instance,  but  does  a  volun- 
tary act  by  perfecting  special  bail :  the  cause  goes  on,  with  a 
total  disregard  to  what  is  passed ;  the  bail  to  the  sheriff  are  dis- 
charged and  the  whole  of  that  proceeding  is  gone :  shall  the 
defendant  now  be  allowed  to  apply  to  us  to  discharge  the  spe- 
cial bail,  and  introduce  common  bail  in  their  place  ?    I  think  he 
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should  not  be  heard."  "  By  putting  in  bail  (said  Kenyon,  C.  J., 
D^ Argent  vs.  Vivant^  1  East,  330,)  a  defendant  waives  every 
objection  to  the  process ;"  and  he  added,  in  another  place,  that 
such  waiver  is  implied,  "when  a  defendant  has.voluntarily  done 
an  act  submitting  to  such  process  instead  of  taking  steps  to  avail 
himself  of  such  irregularity,  which  ought  always  to  be  done  in 
the  first  instance."  Vide  also  the  case  of  Dowries  vs.  Wither- 
ington^  2  Taunt.  243.  Much  stress  is  laid,  in  many  English 
cases  and  in  some  of  our  own,  upon  the  consideration,  that  the 
plaintiff  has  incurred  the  expenses  of  proceeding  upon  a  process 
which  could  be  overthrown  if  attacked  in  proper  time — that  his 
situation  would  be  greatly  the  worse  when  he  might  lose  all  the 
benefit  of  bail  above — and  indeed  every  advantage  of  his  judg- 
ment. If  the  defendant's  motion  should  be  indulged,  there  may, 
in  many  cases,  be  the  bar  of  the  statute  of  limitations  interposed 
to  another  proceeding  on  the  same  cause  of  action.  We  think 
that  reason  reinforces  the  authorities  upon  this  subject,  and  that 
all  the  force  of  those  cases  which  dwell  upon  acquiescence  and 
long  delay  is  eminently  adverse  to  the  defendant,  Pope. 

Though  the  case  would  have  been  stronger  against  him,  in 
some  aspects,  if  he  had  appeared  and  pleaded,  because  then  the 
waiver  would  have  been  most  palpable,  yet,  considering  the  va- 
rious and  stringent  steps  taken  by  the  plaintiff  against  him  upon 
this  very  judgment  and  all  that  he  has  done,  on  his  own  part, 
it  would  be  a  dangerous  precedent  to  say  that  he  has  not  recog- 
nized the  full  validity  of  these  proceedings,  and  warranted  the 
Circuit  Court  in  permitting  the  perfection  of  the  summary  pro- 
cess. 

It  is  not  the  case  of  one  who  never  was  made  party — never 
served ; — nor  the  case  of  an  incurable  defect,  nor  yet  a  case 
where  fraud  is  alleged. 

Believing  that  a  competent  power  was  discreetly  exercised  on 
Circuit,  the  motion  is  dismissed. 

Wardlaw,  Frost,  Whitner  and  Glover,  JJ.,  concurred. 

Motion  dismissed. 
24 
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Blaney  Parnell  vs.  George  James^  ExW  of  Wiley  James, 

Debt  agidnst  the  executor  of  defendant  may  be  brougbt  on  a  judgment  before  \ho^.fa. 
thereon  has  lost  its  active  energy. 

Where  a  judgment  has  been  revived  by  8ci.fa.  between  the  original  parties,  an  action  of 
debt  afterwards  brought,  should  be  upon  the  original  judgment. 

Judgment  had  been  revived  by  default,  on  sci-fa-^  and  under  ih»Ji.fa,  upon  the  judgment 
as  revived,  the  sheriff  levied  and  sold  property,  and  applied  the  proceeds  to  the  costs, 
including  those  which  had  accrued  on  the  original^. ^.  before  the  revival  of  the  judg- 
ment : — Hddy  that  such  application  was  proper. 

Judgment  by  default  on  8ci.fa.t  being  merely  that  plaintiff  have  execution  for  the  dam- 
ages, Ac,  according  to  the  force,  form  and  effect  of  the  original  judgment^  on  ihejl-fa. 
issued  on  such  revived  judgment  the  costs  of  that  and  previous  executions  may  be  col- 
lected— such  costs  should  be  taxed  by  the  clerk  and  endorsed  on  the  Ji./a.  bat  not 
included  in  it 

Where  there  was  judgment  by  default  on  sci.  fa.y  an  entry  on  the  docket^  "  Judgment 
revived  for  $44.30  and  interest,"  the  amount  of  the  original  debt,  heldy  as  intended 
merely  to  identify  the  record,  and  not  to  exclude  the  recovery  of  costs. 

Before  Frost,  J.,  at  Darlington^  Spring  Term,  1853. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows  : 
"  This  was  a  summary  process,  on  a  decree,  to  recover  pay- 
ment from  George  James,  as  executor  de  son  tort  of  Wiley  James. 
The  decree  had  been  rendered  at  March  Term,  1841,  against 
Wiley  James,  for  $44.30,  with  interest  on  $37.28  from  Novem- 
ber 8,  1841.  A  scire  facias  had  been  sued  out  on  this  decree  to 
March  Term,  1851 ;  at  which  time  the  decree  was  revived  and 
the  execution  renewed.  Wiley  James  died  in  the  spring  of 
1852.  He  was  possessed  of  two  grey  horses  at  the  time  of  his 
death,  one  of  which  remained  in  the  possession  of  his  widow 
and  was  levied  on  and  sold  under  the^.  fa.  The  other  was 
proved  to  have  been  in  the  possession  of  the  defendant  The 
sheriflf  had  been  directed  to  levy  the  execution  on  this  horse 
which  he  could  not  find.  The  defendant  had  said  they  were 
speaking  of  sending  off  a  horse  to  keep  it  out  of  the  way  of  the 
plaintiff's  execution,  because  they  said  it  was  unjust.  About 
the  same  time,  the  defendant  was  seen  riding  a  grey  horse,  and 
it  being  said  to  him,  that  was  the  horse  his  brother  Wiley  had, 
24* 
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he  replied,  *  I  have  got  him  now.'  The  defendant  was  on  his 
way  to  Bennettsville. 

"  It  was  objected  that  the  plaintiff  could  not  bring  an  action 
on  the  decree,  because  he  already  had  an  effective  execution. 

"But  the  objection  was  over-ruled,  because,  although  the 
Court  will  not,  as  a  general  rule,  permit  a  fresh  action  to  be 
brought  on  a  judgment  or  decree,  when  the  plaintiff  has  execu- 
tion on  the  first,  yet  an  exception  is  allowed  to  the  rule  when, 
by  the  second  judgment  and  execution,  the  plaintiff  may  acquire 
the  means  of  satisfying  his  debt,  which  he  had  not,  under  the 
first.  Thus  a  plaintiff  may  bring  a  fresh  suit  on  a  judgment, 
by  writ  of  foreign  attachment,  to  subject  choses  in  action  of  the 
absent  debtor  to  the  payment  of  his  judgment.  In  this  case,  the 
horse  having  been  removed  by  the  defendant  beyond  the  reach 
of  the  plaintiff's  execution  against  the  deceased,  he  had  no  other 
recourse  for  satisfaction  of  his  debt,  than  to  bring  this  action 
against  the  defendant. 

"  The  next  objection  was,  that  the  plaintiff  should  not  have 
counted  on  the  original  decree,  but  on  the  order  made  on  the 
sci.  fa.  for  the  revival  of  the  decree  and  the  renewal  of  the  exe- 
cution. It  was  held  that  the  original  decree  was  the  proper 
cause  of  action. 

"  The  last  objection  was  understood  to  be  against  the  recov- 
ery, in  this  suit,  of  the  costs  of  the  original  decree.  A  decree 
was  rendered  for  the  plaintiff  for  all  the  costs  which  he  had 
incurred  in  prosecuting  the  recovery  of  his  debt." 

The  defendant  appealed  on  the  grounds : 

1.  Because  the  plaintiff  having  in  full  force  an  execution  on 
the  judgment,  could  not  sustain  the  action. 

2.  Because  the  judgment  having  been  revived  by  the  sci.  fa. 
in  1851,  on  which  ^. /a.  was  lodged  in  1852,  the  process  in  this 
case  on  the  original  judgment  could  not  lie. 

3.  Because  the  amount  raised  by  the  sheriff  out  of  levy  on  the 
fi.fa.^  should  not  have  been  applied  to  costs  on  the  fi.  fa.  on  the 
original  decree  accruing  after  judgment,  and  that  such  amount, 
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after  application  to  the  costs  of  the^./a.  on  sci.fa.,  should  have 
been  applied  to  the  amount  sued  for  in  this  case. 

Moses  Sf  Haynsworth^  for  appellant. 

Dargan^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  plaintiff  had  process  of  fieri  facias 
against  defendant,  who  had  died  ;  it  had  active  energy,  and  had 
been  issued  by  virtue  of  a  revival  on  ^ctrc/acta^  against  the  ori- 
ginal defendant  in  his  lifetime.  In  the  present  action,  which  was 
debt  by  summary  process  on  the  original  decree  or  judgment,  the 
plaintiff  sought  to  obtain  judgment  against  this  defendant  as 
executor,  upon  the  first  recovery  against  the  deceased  defendant, 
and  he  made  such  first  recovery,  not  the  judgment  on  scire 
facias^  the  foundation  of  his  action. 

Upon  this,  two  questions  are  urged  : 

1.  Can  any  action  be  maintained  ? 

2.  If  any,  should  it  not  have  been  brought  on  the  judgment  on 
scire  fa^cias  7 

1.  We  think  the  defendant  is  not  well  founded  in  his  first 
objection.  It  is  true,  that  the  Court  will  not  do  a  nugatory  act; 
nor  permit  its  process  and  jurisdiction  to  be  perverted  to  the  end 
of  harassing  and  oppressing  the  same  defendant  with  an  action 
on  a  record  for  the  same  demand,  while  the  plaintiff  reaps  no 
new  fruit — gains  no  additional  advantage.  Hence  some  of  the 
writers  on  the  common  law  deduced  from  the  case  in  the  Year 
Book,  43  Ed.  3,  2  b,  the  rule,  that,  if  a  man  recover  a  debt  he 
might  have  an  action  of  debt  on  this  judgment  after  the  year, 
and  not  before.  Mr.  Selwyn,  however,  citing  the  same  case, 
observes,  that  debt  lies  upon  a  judgment  within  or  after  the  year. 
Wheat  Sel.  601.  Whatever  may  be  said  upon  this  rule,  this 
question  is  not  concluded  by  it ;  for  here  the  object  wsis  to  make 
another  party  liable,  to  wit,  the  present  defendant  as  executor 
in  his  own  wrong.  A  judgment  against  an  executor,  regularly 
appointed,  for  a  debt  of  the  testator,  who  has  not  pleaded  any 
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matter  of  exemption,  and  nulla  bona  being  returned,  is  forthwith 
the  foundation  of  another  action  against  him  to  charge  him  with 
a  devastavit.  In  such  case  a  new  Hability  on  a  different  person 
accrues  to  the  plaintiff,  and  no  obstacle,  such  as  is  seen  in  Lee 
vs.  Giles,  (1  Bail.  449,)  is  allowed  to  arrest  the  plaintiff,  because 
the  reason  of  the  rule  referred  to  does  not  exist.  The  party 
plaintiff  has  not  the  full  fruition  of  his  judgment — the  Court  can 
give  him  something  additional  and  material.  So  here:  the 
death  of  the  original  judgment  debtor,  and  the  conduct  of  this 
defendant,  have  opened  to  this  plaintiff  similar  rights,  and  there 
must  be  allowed  a  resort  to  similar  remedies.  It  is  not  enough 
to  say,  that  the  plaintiff  hath  active  process  of  execution  which 
can  be  levied  on  the  goods  of  the  deceased,  for  when  the  execu- 
tor de  son  tort  has  wasted  the  goods,  they  are  of  course  not 
available,  by  reason  of  his  own  wrongful  act;  and  when  he  con- 
tests, by  plea,  the  character  in  which  he  is  sued,  (as  he  did  in 
this  case,)  and  it  is  found  against  him,  if  this  does  not  subject 
him  to  an  immediate  personal  liability,  it  certainly  warrants  a 
judgment  against  him  for  debt  and  costs  de  bonis  testatoris,  vel 
si  non,  de  bonis propriis.  (I  Wms.  on  Ex'rs,  217  ;  Hubbell  vs. 
Fogartie,  1  Hill,  167.)  We  may  conclude  then  that  the  plain- 
tiff might  bring  this  action. 

2.  Was  he  right  in  founding  it  upon  the  original  judgment, 
instead  of  that  pronounced  on  the  scire  facias? 

When  scire  facias  is  issued  between  the  same  parties  to  a 
judgment,  "  it  is,  in  this  case,"  (says  Foster  on  Scire  Facias,  p, 
18,)  manifestly  not  an  original  proceeding,  but  a  continuation  of 
a  former  suit."  It  is  in  the  nature  of  an  action,  because  the 
party  may  plead  to  it.  Now  if  the  scire  facias  be  the  proper 
foundation  for  the  action  of  debt,  it  must  be  because  the  record 
is  merged  in  it,  and  in  case  of  a  second  scire  facias,  that  also 
should  be  founded  on  the  first  But  neither  of  these  proposi- 
tions can  be  true.  "  When  judgment  has  been  revived  by  scire 
facias,  if  the  plaintiff  do  not  take  out  execution  within  a  year 
after  such  revival,  he  must  either  sue  out  a  new  scire  facials, 
or  bring  his  action,  on  the  judgmentf  before  execution  can  be 
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sued  out."  Vide  Foster's  writ  of  Scire  Facias,  p.  27.  If  the 
first  judgment  be  merged,  this  might  greatly  disturb  the  plain- 
tiflF's  relative  priority  of  lien. 

The  action  of  debt  must  be  upon  the  record  ;  the  scire  facia^j 
or  the  judgment  on  it,  is  not  that — the  latter  is  but  a  revival  of 
it — the  former  but  process  or  notice  to  bring  the  party  into  Court 
to  show  cause  why  the  plaintiflF  should  not  have  execution  on 
it.  The  forms  of  pleading  in  debt  on  judgment  show,  that  the 
judgment,  not  sci,fa.  on  it,  is  the  cause  of  action.  This  point 
seems  not  to  admit  of  doubt. 

3.  The  third  question  presents  the  most  embarrassment.  The 
only  judgment  we  hear  of  on  the  sci.fa.,  the  defendant  therein 
having  made  default,  was  on  the  docket  to  this  eflfect — "  Judg- 
ment revived  for  $44.30  and  interest."  The  regular  form  of 
judgment,  according  to  Tidd,  (vide  New- York  edition,  p.  339,) 
seems  to  be  thus  :  "  Therefore  it  is  considered,  that  the  said  A. 
B.  have  his  execution  against  the  said  C.  D.  of  the  damages  (or 
debt  and  damages)  aforesaid,  according  to  the  force,  form  and 
effect  of  the  said  recovery."  The  damages  aforesaid,  (or  the 
debt  and  damages,)  referred  to  in  the  scire  facias,  are  such  as 
are  stated  in  the  judgment — for  that  must  be  pursued  ;  and  such, 
it  is  presumed,  was  the  nature  of  the  sd.fa,  in  the  present  case. 
The  execution  issued  upon  it,  directed  upon  its  face  the  levy  of 
the  debt,  interest  and  costs  contained  in  the  original  judgment ; 
but  a  considerable  sum  of  costs,  which  had  accrued  on  execu- 
tion, after  the  original  fi,  fa,  had  been  lodged  and  before  the 
judgment  on  sd.fa,,  was  endorsed  on  the  Ji,  fa.  which  followed 
the  scire  facias,  and  that  sum  of  costs  was  paid  by  proceeds  of 
sale  of  the  original  defendant's  property,  whereby  the  sum  ap- 
plicable to  the  debt  was  reduced.  So  much  as  had  been  applied 
to  such  costs,  the  present  defendant  insisted  was  misapplied,  and 
was  in  law  a  payment,  pro  tanto,  (being  in  the  sheriff's  hands,) 
of  the  debt — and  so  the  plaintiff  in  this  action  could  not  recover 
the  balance  he  claimed,  but  only  that  which  would  remain  after 
such  application.  It  is  insisted  that  the  judgment  on  sci.  fa. 
excluded  the  costs  accruing  intermediably  between  that  judgment 
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and  the  original  judgment,  and  should  have  been  recovered  spe- 
cially, if  payable  at  all,  either  on  the  scire  facias  or  on  a  count 
for  that  purpose  in  the  present  action. 

When  the  plaintiff  obtained  judgment  by  default,  on  the  sci. 
fa.y  it  authorized  him,  as  we  have  seen,  to  have  execution  for  his 
former  recovery  according  to  the  "  force,  form  and  effect"  of  the 
same.  Now  such  a  judgment  would  authorize  the  collection, 
by^.  fa.,  of  all  the  costs  which  had  attended  the  first  and  sub- 
sequent processes  of  execution. 

The  costs  included  in  the  original  judgment,  those  which,  by 
operation  of  law,  attended  upon  the  fl.  fa.,  one  or  more,  related 
back  to  the  original  recovery,  as  well  as  those  incident  to  the 
sci.fa.  That  this  is  true  we  may  well  affirm,  when  the  follow- 
ing cases  are  consulted,  which  related  to  the  rights  of  both 
creditor  and  bankrupt.   • 

Aylett  vs.  Harford  et  al.  2  Bl.  R.  1317. — Verdict  was  found 
before  commission  of  bankruptcy,  and  40  s.  costs — after  that,  the 
plaintiff  incurred  other  costs  arising  out  of  his  recovery.  It  was 
held,  that  "  the  costs  de  incremento  are  annexed  to  those  (re- 
covered) and  become  consolidated  by  a  fair  and  equitable  rela- 
tion of  law."  The  plaintiff  was  held  entitled  to  prove  for  such 
subsequent  costs. 

Graham  vs.  Benton,  1  Wils.  41. — "  Though  costs  have  been 
incurred  after  bankruptcy,  yet  those  and  the  debt  are  considered 
only  as  one  debt."  And  this  is  true,  though  the  costs  in  ques- 
tion arise  on  a  scire  facias  after  the  bankruptcy  on  a  judgment 
recovered  before,  they  relate  back  to  the  judgment  {Phillips  vs. 
Brown,  6  T.  R.  282) ;  or  though  by  action  of  debt  after  the 
bankruptcy  on  a  judgment  before,  accruing  interest  and  addi- 
tional costs  have  been  recovered  by  executors  of  the  deceased 
judgment  creditor  {Blandford  vs.  Foote,  Cowp.  138),  in  which 
last  judgment  Lord  Mansfield  and  the  whole  Court  concurred. 

We  deduce  the  following  consequence  :  that  the  *'  force,  form 
and  effect"  of  the  judgment  revived  on  sci.fa.,  in  the  case  before 
us,  drew  to  that  recovery  all  the  lawful  costs,  de  ivcremento  ; 
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and  the  order  to  have  execution  of  it  accordingly  authorized 
their  collection. 

An  objection  is  drawn  from  the  remark  on  the  docket — "Judg- 
ment revived  for  $44.30  and  interest."  We  cannot  construe 
this  to  mean  otherwise  than  an  order  for  leave  to  enter  the 
proper  judgment — the  form  and  nature  of  which  has  already 
been  suggested — not  restricting  the  force  and  effect  of  a  judg- 
ment on  scire  facias,  upon  default.  The  figures  may  serve  to 
identify  the  record  to  which  the  order  applied.  They  ought  not 
to  have  a  more  extended  operation.  In  Lanier  vs.  Smyth,  2 
Bail.  359,  it  was  decided,  that  if,  on  scire  facias  to  revive  judg- 
ment, the  defendant  make  default,  the  plaintiff  may  sign  judg- 
ment immediately.  "  In  practice"  (says  the  Court)  "  the  cases 
are  sometimes  placed  on  the  docket,  and  orders  for  reviving 
judgments  are  made,  as  of  course ;  but*no  useful  purpose  is  an- 
swered by  it,  and  it  is  quite  unnecessary." 

The  only  other  objection  urged  is,  that  the  jfl.  fa.  on  scire 
facias  did  not  include  the  costs  in  question  among  the  damages 
which,  on  its  face,  were  commanded  to  be  levied.  To  this  we 
must  answer,  that  the  scire  facias  itself  had  to  pursue  the  origi- 
nal judgment,  and  the  costs  in  question  were  of  course  not  in 
it,  for  they  were  subsequent  and  incidental — that  costs,  de 
incrementOj  are  always  taxed  by  the  cleric  and  endorsed  on  the 
fi.fa. ;  that,  it  is  understood,  the  usual  course  in  renewing^. /a. 
before  that  officer,  by  virtue  of  the  Act  of  1827,  is  to  make  the 
face  of  the  new  execution  conform  to  that  of  the  old  one,  the 
clerk  endorsing  the  taxation  of  costs  found  on  the  old  one  also 
on  the  new,  with  memoranda  of  levy  or  other  matter,  officially 
endorsed — and  what  has  been  done  on  this  occasion  seems  quite 
conformable,  and  not  to  involve  any  diversity  on  principle. 

If  the  costs,  which  have  absorbed  a  goodly  portion  of  the 
sales  made,  had  been  already  paid,  or  had  been  improperly  tax- 
ed— that  was  matter  which  defendant  had  ready  means  to 
redress  by  bringing  in  review  the  taxation,  at  the  proper  time, 
before  the  fit  tribunal.    If  costs  have  been  unlawfully  exacted. 
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or  received,  we  are  all  familiar  with  a  means  of  very  ample 
reimbursement  by  statutory  authority. 

Upon  the  whole,  we  see  not  sufficient  ground  for  reversing 
the  decision  below,  upon  any  of  ihe  questions  made,  and  accord- 
ingly order  that  the  motion  be  dismissed. 

O'Neall,  Wardlaw,  Frost,  Whitner  and  Glover,  JJ., 
concurred. 

Motion  dismissed. 


Thomas  P,  Ligon  vs.  Young  McNeil. 

A  suit  oommenood  on  a  magistrate's  judgment  while  the  execntion  issued  on  it  has  actiye 
energy,  is  premature ;  and  to  such  suit  the  statute  of  limitations  has  no  applicatiooi 
although  the  original  cause  of  action  be  barred. 

Before  Glover,  J.,  at  Fairfield,  Spring  Term,  1853. 

This  was  a  suit  by  summary  process  on  a  magistrate's  judg- 
ment rendered  the  26th  March,  1849.  The  execution  was  signed 
4th  June,  1849,  and  had  not  since  been  renewed. 

The  cause  of  action  was  a  promissory  note  dated  3d  Februa- 
ry, 1844,  and  payable  the  1st  of  January,  1845,  on  which  a 
credit  was  endorsed  the  18th  January,  1849.  The  process  in 
this  case  was  entered  in  the  sheriff's  office  the  17ih  March,  1853. 

The  statute  of  limitations  was  relied  upon  by  the  defendant 
as  a  good  plea  in  bar  to  the  action,  which  was  sustained.  The 
judgment  of  a  magistrate's  court  not  being  matter  of  record  was, 
in  the  opinion  of  the  presiding  Judge,  within  the  operation  of 
the  statute,  provided  the  cause  of  action  be  barred. 
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The  plaintiii  appealed  and  now  moved  this  Court  for  a  new 
trial. 

Mickle,  for  the  motion. 
Hanrnwnd,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  The  magistrate  rendered  his  judgment,  (the 
cause  of  action  in  this  case,)  on  the  26th  March,  1849 — signed 
execution  4th  June,  1849.  The  process  was  lodged  with  the 
sheriff  on  the  17th  March,  1853.  Four  years  therefore  had  not 
expired  before  action  brought,  whether  the  reckoning  be  made 
from  the  date  of  the  judgment,  or  the  execution. 

Does  the  plea  of  the  statute  of  limitations  avail  ? 

"Any  execution  lawfully  issued  by  any  magistrate  of  this 
State  may  be  levied  at  any  time  within  four  years  from  the  date 
thereof,  and  not  afterwards,  unless  revived  by  suit  at  law."  A. 
A.  1847,  11  Stat.  433. 

No  action  will  be  permitted  upon  a  magistrate's  judgment  (or 
execution,  if  that  be  the  cause  of  action,  and  there  be  any  dif- 
ference between  the  two,)  while  the  party  plaintiflF  has  the  bene- 
fit of  the  process  which  he  has  obtained  from  the  magistrate. 
The  statute  begins  to  run  from  the  moment  the  cause  of  action 
accrues.  It  had  not  accrued  to  the  plaintiiff  at  all  when  he  be- 
gan this  action,  (vide  Vandiver  vs.  Hammet,  4  Rich.  509,)  and 
therefore,  the  statute  of  limitations  had  no  application  what- 
ever. The  inadvertence  was,  that  the  original  cause  was  sup- 
posed to  be  the  cause  of  action  here.  A  motion  for  non-suit 
might  have  a  very  close  application  to  the  case ;  thai,  however, 
was  not  made  on  the  Circuit,  nor  even  here — and  we  are  not 
inclined  to  interpose  it,  since  we  do  not  know  that  justice  would 
be  thereby  advanced.  This  is  enough  for  the  case,  and,  there- 
fore, all  that  can  be  said  for  the  Court,  or  with  any  force  of  au- 
thority. Some  questions,  however,  force  themselves  upon  a 
mind  engaged  upon  the  subject. 

Considering  the  Act  of  1847,  above  cited,  and  our  doctrine, 
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that  no  suit  can  be  brought  on  a  magistrate's  decree,  judgment, 
or  execution,  until  the  expiration  of  four  years  from  the  date  of 
the  execution^  must  not  the  plaintiff  have  eight  years  and  a  day, 
in  any  case,  to  bring  such  action  as  this ;  or,  if  a  magistrate 
may  issue  his  execution  within  a  year  and  a  day,  must  he  not 
have  nine  years  and  a  day,  from  the  rendition  of  judgment  by  a 
magistrate,  "  to  revive  by  suit  at  law,"  his  execution  ?  Again : 
The  theory  is,  that  a  plaintiff  shall  not  harrass  a  defendant  by 
multiplying  suits  and  accumulating  costs,  having  one  adequate 
remedy,  voluntarily  sought,  in  full  force.  Yet  are  no  circum- 
stances conceivable  where  a  plaintiff  in  a  magistrate's  execution 
may  be  permitted  a  remedy  in  the  higher  jurisdiction  anterior 
to  the  expiration  of  the  four  years  ?  A  writ  of  attachment  may 
be  issued  in  this  State  on  a  judgment  in  another  State,  before 
the  expiration  of  a  year  and  a  day  from  the  date  of  its  recovery. 
Clark  4*  Co.  vs.  Connor^  2  Strob.  346.  A  judgment  creditor 
while  the  judgment  is  enforceable  by  execution  may  levy  an  at- 
tachment on  the  goods  of  an  absent  debtor — a  majority  of  the 
Court  thinking,  that  this  might  be  done  in  spite  of  objection  from 
any  quarter,  the  minority  acquiescing  because  they  thought  a 
garnishee  could  not  make  the  objection ;  Shooter  vs.  McDuffie^ 
6  Rich.  61. 

However  these  matters  may  be,  the  present  case  is  not  gov- 
erned by  any  such  considerations ; — and  the  motion  to  reverse 
the  decree  on  Circuit  is  granted,  and  a  new  trial  ordered. 

O'Neall,  Wardlaw,  Frost,  Whitner  and  Glover,  JJ., 
concurred. 

MotioT^ranted. 
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Thomas  E,  Ison,  Assigiiee  vs.  Jacob  Ison. 

In  debt  on  sealed  note  by  assignee,  the  plea  of  non  e^  factum  does  not  put  the  assign- 
ment in  issue  :  plaintiff,  therefore,  is  not  required  to  prore  it  at  the  trial. 

Before  Glover,  J.,  at  Union,  Spring  Term,  1863. 

This  was  an  action  of  debt  on  a  single  bill,  made  by  Jacob 
Ison  in  favor  of  Solomon  Coleman  for  $117  12,  dated  the  15th 
July,  1839,  on  which  $50  was  paid  the  30th  December,  1842. 
Solomon  Coleman  assigned  it  to  the  plaintiff  the  12th  May, 
1848,  which  assignment  was  witnessed  by  one  Hill. 

Thomas  H.  Murray  proved  Jacob  Ison's  signature  to  the  sin- 
gle bill ;  his  acknowledgment  that  he  had  made  it  and  the  con- 
sideration. 

To  prove  the  assignment,  the  plaintiff  proposed  to  ask  T.  P. 
Sims,  if  Solomon  Coleman  did  not  acknowledge  that  he  had 
signed  his  name  to  it.  This  was  objected  to  on  the  ground  that 
the  declarations  of  the  assignor  were  inadmissible.  The  objec- 
tion was  overruled  and  the  witness  replied,  that  Coleman  ac- 
knowledged he  had  signed  his  name  to  the  assignment ;  that 
the  note  was  then  present ;  and  that  he  had  heard  of  the  death 
of  Hill,  the  witness  to  the  assignment,  from  Coleman  and  others. 

The  jury  was  instructed  that  the  plaintiff  was  entitled  to  re- 
cover the  balance  due  on  the  single  bill  and  that  the  evidence 
sustained  his  action.     The  verdict  was  for  the  plaintiff. 

The  defendant  appealed  and  now  moved  this  CoujjLfor  a  non- 
suit or  new  trial  on  the  grounds 

1.  Because  there  was  no  legal  evidence  to  prove  the  assign- 
ment of  the  single  bill  sued  on. 

2.  Because  the  declarations  of  the  payee,  made  after  he  has 
parted  with  his  interest  in  the  note,  are  not  evidence  to  affect 
the  rights  of  third  persons. 

Thomson,  for  the  motion. 

Dawkins,  contra. 
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The  opinion  of  the  Court  was  delivered  by 

Withers,  J.  It  is  proper  to  add  to  the  facts  v  hich  appear 
in  the  report  from  the  Circuit,  that  the  plea  was  the  general  is- 
sue. So  we  have  this  case  : — Debt  on  single  bill  by  assignee, 
under  and  by  virtue  of  the  Act  of  1798 : — Plea,  general  issue : — 
Clear  proof  of  the  execution  by  the  maker  or  obligor,  who  is 
sued,  and  a  question  touching  the  competence  of  evidence  of 
the  assignment  to  the  plaintiff;  to  wit,  testimony,  by  a  witness, 
that  he  heard  the  payee,  or  obligee,  admit  that  he  had  assigned 
it,  as  appeared  on  the  paper  produced. 

When  it  is  remembered,  that  the  office  of  pleading  is  to  pre- 
sent a  precise  issue,  so  that  the  point  or  points  of  contestation 
shall  stand  out  in  bold  relief,  from  the  mass  of  facts  that  may 
have  been  involved  and  thrown  behind,  as  it  were,  in  the  pro- 
gress of  the  parties  through  the  regular  stages  of  the  legal  con- 
test— and  also  that  the  evidence  is  to  be  confined  to  the  issue, 
we  see  the  great  importance  of  fixing  attention  upon  the  legal 
nature  of  the  issue,  in  any  cause,  since  it  regulates  the  range  of 
evidence  necessary  and  allowable. 

What  has  the  defendant  put  in  issue  by  his  plea  of  non  est 
factum  7  Nothing  but  the  execution  of  the  sealed  instrument 
as  a  valid  obligation  at  the  time.  That  is  elementary.  It  is 
pertinent  to  that  issue  to  show  that,  for  any  cause,  it  was  void 
at  law,  or  has  become  so,  as  produced  at  the  trial,  and  before 
action,  by  erasure  or  other  species  of  forgery.  For  in  any  such 
cases,  the  paper  never  had  any  legal  existence — that  is  to  say, 
was  never  made. 

But  the  plea  does  not  contest  the  assignment  to  the  plaintiff; 
nor,  (according  to  various  American  decisions,  and,  it  would  seem, 
according  to  sound  reasoning,)  any  other  of  the  plaintiff's  material 
averments,  beyond  the/oc^um.  It  may  be  more  satisfactory  to 
refer  to  a  case  of  our  own,  quite  in  point,  to  wit,  Solomon  vs. 
Evansj  3  McC.  274.  It  was  debt  on  bail  bond ;  plea  non  est 
factum  ;  assignment  not  under  seal,  and  tested  by  one  witness 
only,  that  is,  illegal  according  to  stat.  of  Anne  on  that  point.   It 


382  APPEALS  AT  LAW. 

Ordinary  vm.  Richardson. 

was  distinctly  adjudged,  that  the  issue  relieved  the  plaintiff  from 
all  obstacles  arising  from  the  assignment — and  he  had  judgment 

The  position  we  assume  is  wholly  beyond  the  class  of  cases, 
where  the  specialty  is  but  inducement,  and  the  gist  of  the  action 
is  some  fact  dehors^  where  nil  debet  may  be  permitted  to  be 
pleaded,  as  debt  for  rent  due  on  indenture  of  lease  :  debt  for  an 
escape  :  on  judgment  against  executor  for  devastavit^  &c. 

Hence  we  are  relieved  from  discussing  any  rules  touching 
hearsay  evidence,  or,  more  properly,  admissions  of  any  one : 
as  well  as  any  touching  a  necessity  on  a  plaintiff  to  establish  in 
evidence,  his  legal  interest  in  the  cause  of  action.  The  plea  in 
the  present  case  did  not  drive  this  plaintiff  into  such  questions. 

The  motion  is,  therefore,  dismissed. 

O'Neall,  Wardlaw,  Frost,  Whitner  and  Glover,  JJ., 
concurred. 

Motiofi  dismissed. 


Wm.  Lewis,  Ordinary  vs.  TF.  H»  B.  Richardson^  Adrnfr. 

Where  a  sheriff  exposes  to  sale  property  levied  mider^.ya.,  and  it  is  bid  off  by  one  insol- 
vent and  onable  to  pay  his  bid,  and  the  sheriff  resells  the  property,  bat  not  within 
the  time  prescribed  by  the  Act  of  1839  so  as  to  fix  liability  on  the  first  bidder,  for  less 
than  the  first  bid,  the  execution  is  not  satisfied  to  the  extent  of  the  first  bid. 

A  decree  of  the  Court  of  Equity  ordering  distribution  before  payment  of  debts — declaring 
the  property,  when  delivered  to  the  distributees,  liable,  in  their  hands,  to  levy  and  sale 
under  execution  against  the  administrator,  and  directing  forthcoming  bonds  to  be  exe> 
cuted  by  the  distributees  to  the  administrator,  will  not  excuse  the  administrator  from 
the  payment  of  the  debts — ^he  has  his  remedy  on  the  bonds. 

Before  Wardlaw,  J.,  at  Sumter,  Spring  Term,  1863. 

This  was  an  action  of  debt  on  the  administration  bond  of 
Eleanor  Spann,  administratrix  of  Charles  Spann,  jun.  The 
intestate  of  defendant  was  one  of  the  sureties.    The  declaration 
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was  on  the  penalty  of  the  bond,  and  the  first  plea  was  non  est 
factum^  on  which  issue  was  joined. 

2.  Plea.  Sets  forth  the  condition  of  the  bond,  and  pleads  per- 
formance. 

Replication.  That  the  Bank  of  Charleston,  in  1841,  got  judg- 
ment against  Eleanor  Spann  as  administratrix,  for  $1,149  27. 
That  at  the  date  of  this  judgment  the  administratrix  had  assets  to 
the  amount  thereof,  but  on  the  same  day  wasted  them,  and  has 
never  paid  the  judgment. 

Rejoinder.  That  on  the  28th  January,  1837,  a  bill  in  equity 
was  filed  by  Michael  C,  Charles  C.  and  James  T.  Spann,  against 
Eleanor  Spann,  John  R.,  Caroline  M.  and  Mary  N.  Spann,  all 
distributees  of  Charles  Spann,  the  intestate,  for  partition  and 
account.  Partition  ordered  and  confirmed  June  Term,  1837. 
But  as  the  administratrix  represented  that  there  were  debts  yet 
unpaid  by  the  estate,  the  partition  was  made  upon  the  terms 
that  the  estate  to  be  divided  should  be  subject,  in  the  hands  of 
the  distributees,  to  any  judgments  or  executions  which  should 
be  thereafter  obtained  against  the  administratrix  for  the  estate 
debts.  That  complainants  and  the  guardian  of  the  minors 
should  give  bond  to  the  administratrix  and  security  for  the  pro- 
duction of  the  property  allotted  to  them  to  satisfy  any  such 
judgments. 

That  such  judgments  should  have  a  lien  upon  the  slaves  or 
other  property  allotted  to  the  distributees,  and  be  subject  to  be 
sold  by  virtue  thereof 

The  property  was  thereupon  delivered  to  the  distributees. 
That  afterwards,  to  wit,  in  1841,  the  Bank  of  Charleston  got 
judgment  as  stated  by  plaintiff,  and  so  did  the  Inglesbys,  and 
executions  were  lodged  in  sheriff's  office  for  Sumter  District. 
Under  them  the  sheriff  sold  a  tract  of  land  of  intestate  and  the 
following  slaves,  to  wit :  Sampson,  Chloe,  Sam,  Mittey,  Winney, 
Aleck,  Hannah,  Viney,  Ben,  Dick,  Sarah,  Judy,  Ham  and  Peter, 
being  some  of  the  slaves  allotted  to  the  distributees,  which  were  of 
value  more  than  sufficient  to  satisfy  the  said  executions.  The 
land  was  bid  off  for  $10,  and  the  slaves  for  $3,965,  which  sum 
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was  more  than  sufficient  to  satisfy  both  the  executions  and 
costs  : — So  defendant  denies  that  the  administratrix  wasted,  &;c. 

Surrejoinder,  That  ten  of  the  slaves,  viz  :  Sampson,  Chloe, 
Sam,  Mittey,  Viney,  Ben,  Dick,  Sarah,  Ham  and  Peter,  were 
bid  off  at  the  sheriff's  sale  by  John  R.  Spann,  jun.,  for  ^520 ; 
that  John  R.  Spann,  jun.,  was  then,  and  has  ever  since  been, 
insolvent  and  unable  to  pay  his  bid,  and  has  never  paid  it. 

That  said  ten  slaves  were  afterwards  re-sold  by  the  sheriff 
for  $150 ;  that  the  amount  realized  from  the  said  sale  of  the 
other  four  negroes,  Winney,  Aleck,  Hannah  and  Judy,  and  from 
the  said  sale  of  the  plantation  and  the  re-sale  aforesaid,  and 
which  was  applicable  and  in  fact  applied  to  the  execution  of 
the  Bank  of  Charleston  was  $752  57  cents,  leaving  a  balance 
due  on  said  execution  of  $734  besides  interest.  Plaintiff  avers 
that  the  said  $752  57  was  all  that  has  been  or  could  be  realized 
on  the  execution  of  the  Bank  of  Charleston  for  and  on  account 
of  said  sales  in  said  rejoinder  mentioned. 

Rebutter.  That  the  sheriff's  sale  of  the  ten  slaves  in  surre- 
joinder mentioned  at  which  John  R.  Spann,  jun.,  became  pur- 
chaser at  $2520  was  made  on  6th  February,  1843,  and  the  re- 
sale by  the  sheriff  upon  the  failure  of  John  R.  Spann,  jun.,  to 
comply  with  his  bid,  at  which  re-sale  the  slaves  brought  only 
$150,  was  made  on  1st  November,  1847,  and  not  at  the  time 
prescribed  by  law  ;  whereby  the  sheriff  became  liable  to  pay  to 
the  Bank  of  Charleston  the  said  sum  of  $2520  or  so  much 
thereof  as  should  be  necessary  to  satisfy  their  ^. /a.,  which  sum 
of  $2520,  together  with  the  proceeds  of  the  sale  of  the  other 
four  slaves  in  the  surrejoinder  mentioned,  were  more  than  suffi- 
cient to  satisfy  the  execution  of  the  Bank  of  Charleston :  Where- 
fore and  not  admitting  that  the  said  $752  50  in  surrejoinder 
mentioned,  was  all  that  had  been  or  could  be  realized  on  the  ex- 
ecution of  the  Bank  of  Charleston  for  and  on  account  of  the  sales 
in  the  rejoinder  mentioned,  defendant  prays  judgment,  &c. 

Demurrer^  general,  and  joinder. 

His  Honor,  the  presiding  Judge,  sustained  the  demurrer.  The 
defendant  appealed  on  the  grounds 
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1.  Because  the  sheriff  was  bound  to  have  made  a  re-sale  on 
the  same  or  the  next  succeeding  sale-day,  and  not  having  done 
so,  he  was  liable  for  the  debt. 

2.  Because  the  sheriff  being  liable  for  the  debt  the  adminis- 
tratrix is  discharged. 

3.  Because  the  alleged  insolvency  of  the  bidder  did  not  au- 
thorize the  sheriff  to  dispense  with  the  requisitions  of  the  law, 
A.  A.  1839. 

4.  Because  the  defendant  was  not  bound  to  allege  in  the  re- 
butter that  the  plaintiff  in  the  execution  under  whjglj^the  sale 
was  made,  had  given  the  sheriff  directions  /Aftf^-^, 
same  or  some  subsequent  sale-day  to  tha^r^^^jjT^h^       thl 
was  made,  or  that  he  had  given  no  dwect^s  at  \ 
plaintiff  had  given  the  sheriff  directio&'niDt  ^  ^^ 
same  or  a  subsequent  sale-day,  that  was  mes^iOlse  of  wjMBn'tl^ 
sheriff  had  a  right  to  avail  himself,  and  th4same.^i^^!to  JMtve 
been  set  forth  in  the  surrejoinder.  \v^      -^pt-Jf 

5.  The  demurrer  carries  us  back  to  the  first  tSWfm  pleading, 
and  as  the  plaintiff  committed  the  first  fault,  the  demurrer  should 
have  been  overruled. 

Moses,  DeSaussure,  for  appellant. 
Mayrant  4*  Richardson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  In  this  case  I  think  the  demurrer  was  prop- 
erly sustained.  The  rejoinder  was  framed  in  accordance  to  the 
precedent  settled  in  the  Ordinary  vs.  Spann,  1  Rich.  429.  The 
plaintiff's  surrejoinder  was  a  full  answer  to  and  avoidance  of 
it.  Fpr  it  accounted  for  and  explained  away  the  satisfaction 
presumed  from  the  levy  and  sale  mentioned  in  the  rejoinder,  by 
setting  out  that  ten  of  the  slaves  so  levied  on  and  sold  were  bid 
off  by  John  R.  Spann,  jun.,  who  then  was,  and  ever  since  has 
been,  unable  to  pay :  that  the  said  slaves  were  afterwards  re- 
sold and  produced  $150,  which,  with  the  balance  left,  after 
satisfying  older  liens,  arising  from  the  sale  of  the  other  four 
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slaves  and  the  land,  made  a  sum  of  $752  57  applicable  to  the 
execution  of  the  Bank  of  Charleston,  and  leaving  thereon  a 
balance  still  due  and  unpaid.  The  rebutter  repeats  the  sale  set 
out  in  the  rejoinder j  and  alleges  the  re-sale  to  have  been  made, 
after  a  delay  of  more  than  four  years,  and  insists  that  the  sheriff 
thereby  became  liable  to  pay  the  execution. 

This,  it  is  plsiin,  is  no  answer  to  the  surrejoinder.  The 
sheriff  may  be,  and  I  dare  say  ought  to  be  liable  for  damages 
for  the  great  delay  in  making  the  re-sale,  still  that  does  not  dis- 
charge the  administratrix,  and  consequently  her  surety,  from 
the  obligation  to  pay  the  debt  of  her  intestate. 

A  judgment  had  been  recovered  against  her  for  the  debt ; 
assets  amply  sufficient  to  pay  the  debt  were  in  her  hands.  It  is 
true,  they  were  very  improperly  distributed  by  the  decree  of  the 
Court  of  Equity,  which  still,  however,  declared  them  liable  for 
the  payment  of  the  debts,  and  directed  forthcoming  bonds  to  be 
executed  to  her.  These  facts  did  not  excuse  her  from  the  pay- 
ment of  the  debt.  She  had  her  remedy  on  the  forthcoming 
bonds. 

Jt  is  very  true,  if  John  R.  Spann,  jun.,  had  been  able  to  pay 
his  bid,  that  this  would  have  discharged  the  administratrix. 
For  then  the  sheriff  would  in  law  have  been  charged  with  the 
proceeds  of  the  sale,  and  the  debt  would  have  been  satisfied. 
But  when  his  inability  appeared,  it  was  plain  that  no  satisfaction 
was  or  could  have  been  made. 

The  motion  is  dismissed. 

Wardlaw,  Frost,  Whitner  and  Glover,  JJ.,  concurred. 
Withers,  J.,  having  been  of  counsel,  gave  no  opinion. 
Motion  dismissed. 
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The  State  vs.  Ervin  J,  Goodman. 

m 

The  indictment  charged  that  the  defendant  "  did  write  a  certain  false,  malioions  and  de- 
famatory libel,  of  and  concerning  the  said  E.  E.,  which  said  false,  malicious  and  de- 
famatory libel  is  of  the  following  purport  and  effect,  that  is  to  say,"  and  then  set  ont^ 
within  inverted  commas,  what  the  eyidence  showed  to  be  an  exact  copy  of  the  libel. 
Verdict,  guilty.  On  motion  in  arrest  of  judgment,  hddf  that  the  indictment  was  bad 
because  it  did  not  profess  to  set  out  the  libel  in  htec  verba. 

An  indictment  must,  as  a  general  rule,  profess  to  set  out  the  words  of  the  libel :  and  to 
set  it  forth  according  to  its  purport  and  effect,  copying  the  libel  within  inverted  com- 
mas, is  not  a  compliance  with  the  rule. 

Before  O'Neall,  J.,  at  Sumter,  Fall  Term,  1852. 

This  was  an  indictment  for  a  libel.  The  defendant  was 
found  guilty,  and  he  now  moved  in  arrest  of  judgment  or  for  a 
new  trial. 

Spain,  for  the  motion. 
Fair,  Solicitor,  contra. 

The  opinion  of  the  Court  was  delivered -by 

Wardlaw,  J.  The  indictment  introduces  the  libel  thus — 
^'did  write  a  certain  false,  malicious  and  defamatory  libel,  of 
and  concerning  the  said  Ezekiel  Keels,  which  said  false,  mali« 
cious  and  defamatory  libel  is  of  the  following  purport  and  effect, 
that  is  to  say" — and  then  sets  out,  within  inverted  commas, 
what  the  evidence  showed  to  be  an  exact  copy  of  the  libel.  A 
motion  in  arrest  of  judgment  is  made  upon  the  ground,  amongst 
others,  that  the  indictment  does  not  profess  to  set  out  the  libel 
in  hcBc  verba. 

This  Court  has  struggled  to  resist  the  motion,  for  it  perceives 
that  the  defendant  has  suffered  nothing  from  disregard  of  the 
rule  which  he  invokes,  and  that  the  rule  is  liable  to  be  abused 
by  defendants,  who  avail  themselves  of  trifling  inaccuracies  in 
transcribing  of  papers  which  a  pleader  undertakes  to  set  forth 
ad  tenorem.  But  established  forms  should  not  be  changed  upon 
slight  considerations.    A  settled  rule,  however  its  operation  in 
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a  particular  case  may  be  regretted,  must  be  preserved  with  a 
view  to  its  usefulness  in  other  cases  :  and  a  violation,  harmless 
in  its  consequences,  indulged  now,  might  lead  to  mischievous 
violations  hereafter. 

Whenever  a  charge,  either  civil  or  criminal,  is  brought  against 
a  defendant,  arising  out  of  the  publication  of  a  written  instru- 
ment, the  rule  is,  that  the  declaration  or  indictment  must  pro- 
fess to  show  the  instrument  itself.  ( Wright  vs.  Clements^  3 
B.  &  Al.  503  ;  Rex  vs.  Bear,  2  Salk.  417  ;  1  Ld.  Raym.  415.) 
Some  exceptions  have  been  admitted,  as  where  the  instrument 
is  in  the  possession  of  the  defendant,  or  has  been  lost,  or  is  grossly 
indecent,  or  is  long  and  contains  irrelevant  passages,  but  in  this 
case  no  ground  of  exception  has  been  suggested.  Admitting  the 
rule  the  solicitor  has  endeavored  to  bring  the  case  within  it 

He  has  contended,  and  properly,  that  the  words,  to  the  tenor^ 
are  never  indispensable.  Any  other  phrase,  as,  in  the  wards 
following^  to  wit,  which  professes  that  the  very  words  of  the 
instrument  have  been  shown,  will  serve.  But  does  the  phrase, 
"  of  the  following  purport  and  effect,  that  is  to  say,"  so  profess  ? 
In  popular  language^  neither  tenor  nor  purport  is  understood  to 
mean  a  copy,  but  in  the  law,  according  to  its  use  in  pleading 
from  time  immemorial,  tenor  has  acquired  a  technical  significa- 
tion, and  implies  a  transcript  or  exact  copy : — whilst  purport, 
less  frequently  used  and  less  precisely  defined,  has  not  been  held 
to  mean  more  than  the  substance  as  it  appears  on  the  face  tof  the 
instrument — the  professed  import.  ( GilchrisVs  case,  2  Leach, 
757 ;  King  vs.  Wilkes,  4  Burr.  2527.)  Purport  differs  from 
substance,  standing  by  itself,  somewhat  as  fortn  differs  from 
matter ;  but  still  purport  falls  short  of  tenor.  It  conveys  the 
idea  of  meaning  disclosed  by  the  instrument  itself  independent 
of  other  evidence,  but  still  of  meaning,  and  not  of  the  very 
words — of  meaning  rendered  substantially  and  not  literally. 

Purport  alone  does  not  then  answer  the  requisition  of  the 
rule — even  less  do  purport  and  effect  conjoined. 

When  the  pleading  professes  to  set  forth  the  very  words,  the 
defendant  may  admit  the  allegation  and  take  the  opinion  of  the 


«       APPEALS  AT  LAW.  389 

Ck>lambia,  May,  1863. 

Court,  whether  the  charge  arises  out  of  the  instrument  set  forth ; 
but  when  the  pleading  professes  to  set  forth  only  the  meaning, 
import,  purport,  substance,  or  effect  of  the  instrument,  a  meaning 
different  from  the  true  one  may  be  imputed,  and  evidence  must 
be  heard,  before  any  opinion  can  be  formed.  Even  although  the 
whole  instrument  may  have  been  exactly  copied,  the  record  does 
not  show  that  this  has  been  done.  The  opinion  of  the  Court 
upon  the  true  meaning  may  be  influenced  by  a  verdict  against 
the  defendant.  Precision  and  exactness  of  statement  are  disre- 
garded ;  and  the  danger  is  encountered  of  departing  from  a  rule, 
which  has  been  long  established,  and  which  perhaps  rests  upon 
reasons,  that  its  overthrow  would  discover,  even  more  important 
than  those  now  in  view. 

The  commas,  which  usually  mark  a  quotation,  afford  too 
slight  and  uncertain  an  indication  of  a  purpose  to  transcribe 
exactly,  to  have  received  much  attention  in  cases  like  this. 
They  could  not  be  relied  on  to  control  such  previous  intimation 
of  a  contrary  purpose,  as  is  given  by  the  words  purport  and 
effect. 

No  mere  rejection  of  words  from  this  indictment  could  make 
it  profess  plainly  to  set  out  the  libel  in  hcec  verba.  He  wrote  a 
libel,  that  is  to  say,  might  do  so  doubtfully  and  unskilfully ;  but 
it  would  not  be  admissible  to  reject  as  surplusage  from  a  sen- 
tence, words  which  so  essentially  affect  the  meaning  as  in  this 
case  do  the  words,  '^  which  said  false,  scandalous,  malicious  and 
defamatory  libel  is  of  the  following  purport  and  effect." 

This  indictment  has  been  copied  from  No.  220  of  the  prece- 
dents contained  in  a  publication  made  by  Mr.  Davis,  late  Solici. 
tor  General  of  Massachusetts.  The  cases  he  has  referred  to  in 
his  appendix,  (p.  290,)  do  not  authorize  the  change  which  he 
has  ventured  to  make  from  tenor  to  purport.  He  has  been  fol- 
lowed by  Mr.  Wharton,  in  American  Criminal  Law,  p,  545-9 ; 
but  this  and  similar  precedents  of  his  have  been  lately  held  in- 
j^ifficient  in  the  Courts  of  his  own  State ;  (1  Cushing  46,  66.) 

The  ancient  rule  was  very  emphatically  declared  by  this 
Court  only  three  years  ago,  in  a  case  where  a  declaration  con- 
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tained  the  words,  in  substance  as  follows;  {Bagley  vs.  Johnston^ 
4  Rich.  22,)  and  we  could  not  consistently  depart  from  it  now, 
without  holding  that  less  strictness  is  required  in  a  criminal 
charge  than  in  a  civil  one,  or  attributing  to  purport  a  significa- 
tion which  it  has  not  heretofore  received. 

Upon  the  other  questions  in  this  case  the  Court  reserves  its 
opinion. 

The  motion  in  arrest  of  judgment  is  granted. 

O'Neall,  Frost,  Withers,  Whitner  and  Glover,  JJ., 
concurred. 

Judgment  arrested. 


A.  Simonds  vs.  W.  G.  Speed. 
W.  Carrington  vs.  same. 

In  an  aoUon  upon  a  paitnenhip  debt,  where  one  or  more  of  the  partnen  are  ont  of  the 
State,  the  declaration,  under  the  Act  of  1792,  must  be  framed  as  if  all  the  partnen  were 
before  the  Court ;  except  that  it  most  state  which  of  the  partners  have  not  been  sonred- 

The  effect  of  a  judgment  for  plaintiff  in  such  a  case  is,  to  render  the  partnership  property, 
and  the  separate  property  of  the  partner  served,  liable  to  satisfy  the  debt :  stmbU. 

Writ  against  two  persons  as  partners,  and  declaration  against  one  on  a  partnership  debt* 
stating  that  the  other  was  out  of  the  State  and  had  not  been  served : — General  de- 
murrer overruled — as  the  writ  was  against  both  and  the  declaration  may  be  amended 
by  the  writ,  the  objection  goes  to  the  form  and  not  the  substance. 

Before  Withers,  /,  at  Anderson^  Spring  Term,  1853. 

These  were  actions  of  assumpsit— the  first  upon  a  promissory 
note,  and  the  second  upon  an  open  account. 

The  writ  in  each  case  was  against  the  defendant  and  one 
Wm.  R.  Sanders,  describing  them  as  partners  trading  under  the 
firm  of  Wm.  R.  Sanders  &  Company. 
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In  Simonds's  case  the  declaration  was  as  follows : 
"  William  G.  Speed,  the  defendant,  late  partner  in  trade,  and 
doing  business  under  the  name  and  style  of  W.  R.  Sanders  &; 
Co.,  with  one  William  R.  Sanders,  who,  at  the  commencement 
of  this  suit,  was,  and  is  now,  living  without  the  limits  of  this 
State,  and  was  not  served  with  process,  was  attached  to  answer 
to  Andrew  Simonds,  the  plaintiff,  of  a  plea  of  trespass  on  the 
case,  &c.  And  thereupon  the  said  plaintiff,  by  Martin  & 
Parker,  his  attorneys,  complains,  for  that  whereas  the  said  de- 
fendant, with  the  said  William  R.  Sanders,  under  the  partner- 
ship name  and  style  of  W.  R.  Sanders  &  Co.,  heretofore,  to  wil, 
on  the  first  day  of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  fifty-one,  in  the  city  of  Charleston,  and  State 
aforesaid,  to  wit,  at  Anderson  Court  House,  in  the  District  and 
State  aforesaid,  made  their  certain  promissory  note  in  writing, 
the  date  whereof  is  the  day  and  year  aforesaid,  and  thereby 
then  and  there  promised,  one  day  after  the  date  of  said  promis- 
sory note,  to  pay  to  the  order  of  the  plaintiff,  by  the  name  of  A. 
Simonds,  three  hundred  and  seven  47-100  dollars  value  received ; 
and  then  and  there  delivered  the  said  promissory  note  to  the 
said  plaintiff.  By  means  whereof,  and  by  force  of  the  statute  in 
such  case  made  and  provided,  the  said  defendant  became  liable 
to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to  the  tenor  and  effect  of 
the  said  promissory  note  ;  and  being  so  liable,  he,  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  Anderson  Court  House  aforesaid,  in  the 
District  and  State  aforesaid,  undertook  and  faithfully  promised 
the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said 
promissory  note  specified  according  to  the  tenor  aud  effect 
thereof.  Yet  the  said  defendant,  not  regarding  his  said  several 
promises  and  assumptions,  but  contriving  and  intending  craftily 
and  subtil  ly  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  hath  not  as  yet  paid  the  said  plaintiff  the  said  sum  of 
money  in  the  said  promissory  note  specified,  or  any  part  there- 
of, but  to  pay  him  the  same  hath  refused,"  &c. 
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In  Carrington's  case  the  declaration,  also,  was  upon  a  part- 
nership debt,  and,  after  stating  that  Sanders  was  out  of  the  State 
and  had  not  been  served,  proceeded  against  the  defendant  as 
upon  a  several  liability. 

In  each  case  the  defendant  demurred.  In  Simonds's  case 
cause  was  assigned,  to  wit,  that  '^  the  plaintiff  sued  out  his  writ 
in  his  action  against  the  defendant  and  one  William  R.  Sanders, 
alleging  them  to  be  partners  in  trade  trading  as  William  R. 
Sanders  &,  Co.,  and  in  his  said  declaration  declares  against  this 
defendant  alone.  And  that  the  declaration  is,  in  other  respects, 
bad,  informal,"  &c.  In  Carrington's  case  the  demurrer  was  ^ 
general,  without  any  cause  assigned ;  and,  in  both  cases,  plain- 
tiffis  joined  in  demurrer. 

His  Honor,  the  presiding  Judge,  overruled  the  demurrers.  The 
defendant  appealed  on  the  ground  : 

Because,  where,  as  in  these  cases,  two  persons  are  partners  in 
trade,  and  execute  a  note  in  the  partnership  name,  and  one  of 
them  leaves  the  State,  an  action  on  the  note  should  be  against 
both  partners  under  the  Act  of  1792,  by  services  of  process  on 
the  resident  partner ;  and  a  declaration  against  one  of  them, 
that  is,  the  resident  partner^  is  defective  in  substance,  and  a  ge- 
neral demurrer  will  be  fatal  to  it. 

VandiveTy  for  appellant. 

Noble^  contra. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  In  each  of  these  cases,  the  declaration  was  framed 
on  the  A.  A.  1792,  7  Stat.  281.  This  Act  recites,  "  to  the  end 
that  plain  and  adequate  remedy  may  be  furnished,  at  law,  upon 
co-partnership  debts,  where  one  or  more  of  the  co-partners  is  or 
are  out  of  the  State,  or  where  there  are  dormant  co-partners," 
and  then  enacts,  "that  in  all  such  cases,  it  shall  be  sufficient  to 
serve  process  on  such  of  the  co-partners  as  may  reside  or  be 
found  in  the  State,  or  upon  such  of  the  firm  or  co-partnerships 
as  are  known ;  and  suits,  so  commenced  against  co-partnerships, 
are  hereby  declared  to  be  legal  and  valid." 
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It  is  to  be  noticed,  that  for  the  recovery  of  partnership  debts, 
the  Act  makes  legal  and  valid  suits  commenced  against  partner- 
ships, by  service  of  process  on  the  partner  resident  in  the  State, 
when  the  other  partner  is  abroad.  Before  the  Act,  suits  could 
not  be  commenced  against  a  partnership  without  serving  all  the 
partners  with  process.  The  remedy  provided  is,  that  service  on 
one,  the  resident  partner,  shall  be  sufficient  to  maintain  an  ac- 
tion against  the  co-partnership — that  is,  against  all  the  partners. 
The  Act  does  not  provide,  that  if  one  of  the  partners  is  out  of 
the  State,  a  partnership  debt  may  be  recovered  by  a  suit  against 
the  resident  partner  alone ;  nor  that  a  judgment  against  the 
resident  partner  shall  make  liable  the  partnership  effects  to  an 
execution  on  such  judgment.  Yet  it  is  in  conformity  with  this 
latter  view  or  construction  of  the  Act,  that  the  declaration  is 
framed.  The  directions  of  the  Act  were  pursued  when  the  writ 
was  sued  out  against  both  partners.  But  the  plaintiff  has 
charged  in  the  declaration,  only  Speed.  The  verdict  and  judg- 
ment must  conform  to  the  declaration ;  and  then  the  suit  is  not 
against  the  co-partnership,  and  cannot  be  maintained  under  the 
Act.  The  Act  was  drawn  so  as  not  to  violate  the  forms  of 
pleading.  If  a  suit  is  brought  to  recover  a  co-partnership 
debt,  a  co-partnership  liability  must  be  declared  on.  It  is  incon- 
sistent with  the  forms  of  pleading  to  set  out  a  partnership  debt 
and  charge  that  thereby  one  partner  became  liable  to  pay,  and 
being  so  liable,  promised  to  pay :  and  to  assign,  as  a  breach  of 
the  contract,  his  refusal  to  pay.  In  these  particulars  the  decla- 
ration is  informal  and  defective. 

This  conclusion  is  not  weakened  by  reference  to  the  Act  of 
1823,  which  provides  a  remedy  on  joint  contracts  where  one  of 
the  contracting  parties  is  out  of  the  State,  by  enabling  the  plain- 
tiff to  sue  on  the  joint  contract,  by  service  of  process  on  the  resi- 
dent joint  contractor.  I  apprehend,  in  that  case,  the  contract 
and  liability  must  be  declared  on  as  joint.  This  is  to  be  infer- 
red from  the  proviso  of  the  Act,  which  requires  the  plaintiff  to 
state  in  his  declaration  that  the  other  contracting  party  was  with- 
out the  limits  of  the  State  ;  and  by  the  further  proviso,  that  the 
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judgment  should  not  bind  him.  These  would  be  needless  pre- 
cautions, if  the  absent  contractor  was  not  declared  against.  But 
it  is  not  necessary  to  affirm  anything  on  this  point.  It  is  suffi- 
cient to  obviate  any  relevancy,  of  the  Act  of  1823,  to  the  ques- 
tion made  in  this  case,  to  remark,  that  though  a  partnership 
contract  is  a  joint  contract,  a  joint  contract  is  not  a  partnership 
contract. 

The  conclusion  is  aided  by  analogy  to  the  legislative  provi- 
sion of  New- York  on  the  same  subject.  By  the  revised  statutes 
it  is  provided  that,  in  cases  of  joint  contracts,  when  one  of  the 
parties  cannot  be  served,  ''  process  shall  issue  against  them  in 
the  manner  now  in  use,"  and  the  plaintiff  shall  have  judgment 
against  the  party  brought  into  Court,  and  against  the  other  joint 
debtors,  in  the  same  manner  as  if  they  had  been  brought  into 
Court  by  virtue  of  such  process  ;  but  execution  shall  not  issue 
against  the  body  or  lands  of  the  party  not  brought  into  Court. 
Under  this  Act,  the  declaration  and  proceedings  and  judgment 
are  the  same  as  if  all  the  parties  had  been  arrested;— only  it 
must  be  stated  in  the  declaration  which  of  the  defendants  was 
not  brought  into  Court.  2  Johns.  R.  87,  Dando  vs.  Doll ;  2 
Johns.  Cases,  339,  Hildreth  vs.  Becker.  In  Pennsylvania,  there 
being  no  process  of  outlawry  in  civil  actions,  the  return  of  rwn 
est  ifiventiis,  for  all  purposes  of  pleading,  has  the  same  effect ; 
and  the  plaintiff  having  done  all  that  he  can  to  bring  all  the 
defendants  into  Court,  it  is  held,  that  he  may  proceed  against 
the  one  who  has  been  arrested,  stating  in  his  declaration  the 
writ  and  return.  But  in  such  cases,  the  course  is,  to  lay  the 
promises  to  have  been  made  by  both.  But  if  the  defendant  who 
has  been  arrested  will  not  take  advantage  of  the  omission  so  to 

• 

lay  the  promise,  by  demurrer,  but  pleads  non-assumpsit  and  goes 
to  trial,  and  verdict  passes  against  him,  judgment  will  not,  for 
that  cause,  be  arrested.  6  Serg.  and  R.  36,  Dillman  vs. 
Schultze,  In  Whelpdale^s  case,  5  Co.  1 19,  cited  in  1  Chitt.  PI. 
423,  if  two  defendants  are  jointly  sued,  one  appears  and  the  other 
makes  default  and  is  outlawed,  he  who  appears  shall  be  charged 
with  the  whole. 
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From  these  references  to  authority,  no  opinion  of  the  Court  is 
to  be  drawn,  respecting  the  effect  of  the  judgment  in  a  suit  to 
recover  a  partnership  debt,  under  the  Act  of  1792— beyond  this, 
that  by  such  a  judgment,  the  partnership  property  and  that  of 
the  partner  brought  into  Court,  are  made  liable  to  satisfy  the 
plaintiff's  debt.  No  more  is  decided,  than  that  iu  a  suit  under 
the  Act,  the  declaration  must  be  the  same  as  if  all  the  partners 
were  brought  into  Court,  except  that  it  must  be  stated  in  the 
declaration  which  of  the  partners  have  not  been  served  with 
process. 

It  is  a  general  rule  that  a  judgment  on  demurrer,  for  matter 
of  substance,  is  final ;  and  no  amendment  thereafter  is  allowed. 
But  it  is  not  always  clear  whether  the  cause  of  demurrer  is  mat- 
ter of  substance  or  of  form.  If  the  writ  had  not  been  sued  out 
against  both  partners,  judgment  on  demurrer,  in  Simonds's  and 
Carrington's  cases,  must  have  ended  those  suits.  But  the  plain- 
tiff may  amend  his  declaration  by  his  writ.  The  declaration 
sets  out  a  co-partnership  note,  but  in  framing  it  so  as  to  charge 
the  partnership  under  the  Act,  only  the  defendant  who  was 
served  is  charged  with  liability  on  the  note.  This  is  a  mistake 
in  the  form  of  declaring. 

In  the  case  of  A.  Simonds^  which  is  a  special  demurrer,  the 
motion  is  granted,  and  leave  given  to  the  plaintiff  to  amend  on 
payment  of  the  costs  of  the  demurrer.  In  the  case  of  WilliaTn 
Carrington,  which  is  a  general  demurrer,  the  motion  is  dis- 
missed, with  leave  to  amend. 

O'Neall  and  Glover,  J  J.,  concurred. 

Wardlaw,  J.  I  concur.  The  decision  goes  only  to  the 
form  of  the  declaration :  but  to  obviate  objections,  I  state  my 
opinion,  that  the  judgment  and^./a.  would  be  against  '*  Wil- 
liam R.  Sanders  &  Company,  partners,  of  whom  William  G. 
Speed  only  has  been  served  with  process :"  and  the  plea  would 
be  by  William  G.  Speed,  that  "  William  R.  Sanders  <fc  Com- 
pany did  not  promise,  &c." 

Withers,  J.    The  question  is,  whether  the  liability  to  pay 
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shall  be  alleged  against  both  co-partners,  or  against  the  resident 
co-partner.  I  deem  the  latter  the  true  course — so  that  verdict, 
judgment  and  execution  may  go  against  the  resident  co-partner, 
as  such.  That  would  subject  the  co-partnership  effects  to  the 
Ji,  fa,^  and  that  is  all  which  a  plaintiff  deserves,  or  is  entitled  to, 
where  he  can  serve  process  only  on  a  resident  partner.  Such  a 
judgment  and^.  fa.  may  bind  the  private  estate  of  that  partner. 
But  if  the  notion  of  the  defendant's  counsel  prevails,  the  declara- 
tion would  charge  both  partners,  as  if  both  were  served,  the  judg- 
ment and  execution  would  follow  accordingly,  for  they  must 
conform — and  we  should  heave  in  the  hands  of  the  sheriff  b,JL 
fa.  to  bind  both  partners  equally,  and  in  the  same  manner,  and 
how  could  he  know  anything  of  the  record  in  the  Clerk's 
office?  ,   • 

How  would  the  plea  of  the  general  issue  go  in  these  cases  ? 
Not,  I  apprehend,  in  the  name  of  both,  when  one  only  is  sued. 
Could  a  ca.  sa.  go  against  the  absent  partner? 

The  partner  served  cannot  confess  judgment  for  the  firm. 
Can  it  be  rendered  against  them  by  service  upon  one  ? 

It  is  one  thing  to  lay  the  promises  by  both,  and  another  to 
lay  the  liability  to  verdict  and  judgment  against  both,  when  one 
only  is  served. 


James  Hutto  vs.  John  W,  Tindall  and  others. 

Wliere  the  mere  use  of  a  road  b  j  the  pablio  through  nninoloBod  woodland,  is  relied  upon 
to  establish  a  right  of  way  in  the  public,  it  must  be  shown  tiiat  the  use  was  continued 
for  twenty  years  and  was  adverse. 

Mere  disuse  of  a  public  way  for  twenty  years,  raises  the  presumption  of  an  eztingnish- 
ment  of  the  public  right ;  BeTnblc 

Before  Whitner,  J.,  at  Orangeburg,  Spring  'Terniy  1853. 

This  was  an  action  of  trespass  quare  clausumf  regit  for  pull- 
ing down  plaintiff's  fences  on  several  occasions  and  leaving 
them  down,  passing  through  his  field  containing  about  forty 
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acres,  and  finally  forcing  him  to  abandon  his  crop  planted  there- 
in. The  field  had  been  cleared,  enclosed  and  cultivated  about 
four  years.  Defendants  justified,  claiming  a  right  of  way  for 
the  public  through  the  field. 

There  was  evidence,  that  an  old  road,  used  to  some  extent 
by  the  public,  had  once  passed  over  the  land  which  plaintiff 
had  cleared  and  enclosed.  One  witness  said,  he  understood  it 
existed  before  the  war  of  the  revolution — other  witnesses  had 
known  it,  perhaps  fifty  years.  It  originally  passed  entirely 
through  woodland.  Some  seventeen  or  eighteen  years  before 
the  trial  one  Mrs.  Johnson  had  obstructed  it  by  clearing  a  field 
and  putting  a  fence  across  it ;  and  some  two  years  after  that 
one  Corbett  had  obstructed  it  in  another  place  by  a  mill  dam. 
Since  Corbett's  obstruction,  the  use  of  it  had  been  so  entirely 
abandoned,  that  trees  had  grown  in  the  track  and  logs  fallen 
across  it  had  been  suffered  to  remain.  No  one  knew  that  the 
road  had  ever  been  worked  upon  by  the  public.  Some  effort 
was  made  to  show,  that  it  had  been  laid  out  by  public  authori- 
ty, and  with  that  view  some  orders,  made  January  22, 1787,  by 
the  County  Court  for  Orange,  were  given  in  evidence. 

"In  my  instructions  to  the  jury,"  said  his  Honor  in  his  re- 
port, "  I  thought  a  proper  test  would  be  whether  on  the  case 
made  the  plaintiff  could  be  convicted  of  a  nuisance,  and  hence 
was  governed  in  my  charge  with  great  caution  by  the  precise 
principles  and  phraseology  adopted  in  Sartor's  case. 

"  Pursuing  the  line  indicated  in  the  testimony,  they  were  di- 
rected first  to  inquire  whether  this  road  was  laid  out,  or  had 
been  worked,  by  public  authority,  and  that  this  should  be  so 
held  if  the  orders  of  the  County  Court  had  reference  to  this 
road. 

"  Second.  Whether  this  was  a  road  by  prescription.  As  in 
the  case  of  a  private  way,  the  jury  were  told,  *  th^  mere  use  of 
a  road  over  woodland  would  not  give  a  right.'  That  *  the  use 
must  be  adverse,  accompanied  by  acts  which  showed  the  use 
was  claimed  as  a  right  and  not  by  permission  of  the  owner.' 
Such  acts,  for  instance,  as  working  on  it  and  keeping  it  in  re- 
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pair,  requiring  those  who  interfered  by  fences,  &c,,  to  open  other 
ways  accessible  to  the  public,  or,  as  shown  by  the  conduct  of 
the  owners  of  the  soil,  in  voluntarily  providing  a  substitute.  I 
pointed  the  jury  to  such  acts  as  had  been  proven  ;  and,  refer- 
ring to  the  great  lapse  of  time,  whether  others  should  be  pre- 
sumed from  the  circumstances  to  have  existed,  although  not 
particularly  proven,  was  referred  to  them.  The  frailty  of  me- 
mory— the  fact  that  a  portion  of  the  history  of  the  road  was 
beyond  the  reach  of  memory — were  referred  to  in  favor  of  de- 
fendants, whilst  amongst  other  matters  the  fact  of  Corbett's  ob- 
struction, acquiesced  in  by  the  public  at  no  little  inconvenience,  it 
would  seem,  might  well  be  taken  as  a  sort  of  running  commen- 
tary at  that  day,  at  least,  not  only  strong,  but  almost  conclusive 
of  the  public  estimation  then. 

"  If  the  circumstances  satisfied  the  jury  that  the  public  had 
ever  acquired  a  right  to  this  road,  my  instructions  were  certainly 
calculated  to  guard  them  against  views  hostile  to  the  defence 
from  any  changes  made  in  the  road  not  materially  affecting  its 
identity,  &c.  In  reference  to  the  obstruction  at  the  mill,  I  said 
quite  as  strongly  for  the  defence  as  could  be  asked,  that  not 
having  existed  for  twenty  years  as  an  adverse  interference,  it 
could  not  defeat  the  public  right ;  that  the  non-use  of  the  road 
by  the  public  must  be  at  least  twenty  years,  whether  as  a  con- 
sequence of  the  denial  of  the  right  to  the  public  or  a  voluntary 
change  of  purpose  on  their  part  longer  to  exercise  the  right,  by 

substituting  other  roads,  total  abandonment,  &c." 

« 

The  jury  found  for  the  plaintiff  $400.  The  defendants  ap- 
pealed, and  now  moved  for  a  new  trial,  on  the  grounds,  inter 

1.  Because  his  Honor  charged  the  jury  that  mere  use,  by  the 
public,  of  the  road  in  question,  however  uninterrupted  and  how- 
ever long  continued,  would  be  insufficient  to  constitute  it  a  pub- 
lic or  a  settlement  road,  but  that  the  defendants  must,  in  addition 
to  such  use,  also  prove  (otherwise  than  by  presumption  arising 
from  the  length  of  time,)  particular  acts  of  assertion  of  the  right 
to  use. 
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2.  Because  his  Honor  also  charged  the  jury  that  a  road  once 
established,  as  a  public  or  a  settlement  road,  would  be  destroyed 
by  twenty  years  mere  non-user,  without  any  proof  of  particular 
acts  of  assertion  of  the  right  to  obstruct. 

3.  Because  his  Honor  charged  the  jury  that  the  fact  that  Cor- 
bett,  (who  had  obstructed  the  road  in  question,  fourteen  or  fif- 
teen years  ago,  though  disclaiming  any  right  so  to  do,)  was  not 
proceeded  against,  was  strong,  (if  not  conclusive  proof,)  that  the 
said  road  never  had  been  a  public  or  a  settlement  road. 

Bellinger,  for  appellants,  cited  Best  on  Pres.  134,  §  101,  137, 
§  103 ;  Dig.  R.  L.  6,  7,  9,  65 ;  Outhbert  vs.  Lawton,  3  McC. 
194;  2  McC.  451 ;  1  McM.  229 ;  2  Hill,  641 ;  2  Strob.  61. 

Hutson,  contra,  cited  Dig.  R.  L.  164 ;  Nash  vs.  Peden,  1  Sp. 
122;  Cheves,  1 ;  3  Rich.  87;  3  Kent,  448;  16  Wend.  535 ;  12 
Ves.  264 ;  3  Camp.  314 ;  3  Mason,  275  ;  23  Pick.  216  ;  10  Eng. 
C.  L.  R.  103. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  Court  is  satisfied  from  the  full  report  of  the 
testimony  in  this  case,  that  the  jury  attained  a  just  conclusion 
when  they  found  a  verdict  for  the  plaintiff;  and  that  the  dam- 
ages are  no  more  than  a  proper  reparation  to  the  plaintiff  for  the 
wrongs  and  injury  committed  by  the  defendants.  It  is  there- 
fore only  necessary  to  consider  the  objections  made,  by  the 
grounds  of  appeal,  to  the  charge  of  the  Circuit  Judge  on  points 
of  law. 

The  jury  were  instructed,  that  the  mere  use  of  a  road  over 
unenclosed  woodland  could  not  confer  a  right  of  way,  as  a 
neighborhood  road  or  private  path,  unless  the  use  was  shown 
to  have  been  adverse ;  that  is,  accompanied  by  such  acts  as 
showed  that  the  way  was  claimed  as  a  right,  and  not  used  by 
the  permission  of  the  owner  of  the  land  over  which  it  passed ; — 
such,  for  instance,  as  working  on  it,  keeping  it  in  repair,  requir- 
ing those  who  interfered  with  it,  by  fences,  to  open  another  way 
convenient  to  the  pubUc  ;  or  by  other  facts  and  circumstances 
which  showed  a  concession  of  the  way  by  the  owner  of  the  soil. 
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Public  roads  of  any  kind,  can  be  established  only  by  public 
authority ;  or  by  dedication  ;  or  by  long  use,  which  though  not 
strictly  prescription,  bears  so  close  an  analogy  to  it,  that  it  may 
be  expressed  by  that  term.  Less  than  twenty  years'  use  is  in- 
sufficient to  create  either  a  public  or  a  private  road.  The  same 
period  of  prescription  is  applied  to  both  kinds.  From  a  use  for 
that  period  of  time,  a  grant  may  be  presumed.  The  presump- 
tion of  a  grant  is  founded  on  the  acquiescence  of  the  owner  of 
the  land  in  the  exercise,  by  the  public  or  by  an  individual,  of  a 
privilege  inconvenient  or  injurious  to  the  owner,  or  inconsistent 
with  his  exclusive  right  of  property.  A  neighborhood  road  dif- 
fers in  its  use  from  a  private  right  of  way  in  this  only,  that  more 
persons  pass  along  it.  The  track  of  the  road  is  not  generally 
of  greater  width  ;  and  the  prejudice  to  the  owner  by  the  appro- 
priation of  a  part  of  his  land  for  the  road,  and  all  other  inci- 
dental inconveniences,  attend  upon  a  neighborhood  road  not  less 
than  upon  a  private  right  of  way.  If  the  injury  or  inconve- 
nience be  greater  in  the  case  of  a  neighborhood  road  than  of  a 
private  way,  that  is  an  argument  why  stronger  evidence  should 
be  required  of  the  owner's  acquiescence.  When,  therefore,  in 
either  case,  the  use  of  the  way  is  the  evidence  from  which  a 
grant  is  to  be  presumed,  the  same  evidence  should  be  required 
in  both  cases. 

As  the  presumption  of  a  grant  of  way  by  the  owner  of  the 
land,  arises  from  the  exercise  of  a  privilege  adverse  to  his  right 
of  property,  and  from  his  acquiescence  in  the  exercise  of  the 
privilege,  the  presumption  will  not  be  supported,  if  the  use  of 
the  way  does  not  impinge  on  his  rights,  nor  conflict  with  his  en- 
joyment of  his  property.  A  distinction  must  therefore  be  ob- 
served, between  the  claim  of  a  way  through  enclosed  and  culti- 
vated land,  and  of  a  way  over  unenclosed  woodland.  In  the 
former  case,  the  mere  use  is  an  invasion  of  property,  and  a  tres- 
pass ;  and  acquiescence  or  submission  to  the  exercise  of  a  privi- 
lege, under  circumstances  which  make  it  actionable,  may  justify 
the  inference  of  a  legal  right  in  the  person  who  exercises  the 
privilege.    But  when  the  way  passes  over  woodland,  those  who 
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trav^el  it  commit  no  trespass,  (at  least  not  until  after  notice  to  de- 
sist,) and  subjects  the  owner  to  no  loss  or  inconvenience.  To 
prohibit  them  would  be  considered  churlish  ;  and  would  be  in- 
effectual, unless  a  constant  watch  was  kept  to  prevent  them. 
And  to  require  the  owner  to  secure  his  land  against  an  adverse 
claim,  by  a  use  not  actionable,  of  a  way  over  it,  would  to  that 
extent,  exclude  his  property  from  the  protection  of  the  law. 

With  respect  to  private  rights  of  way,  the  law  is  well  settled 
that  no  presumption  of  the  grant  of  them  can  arise,  without 
proof  of  circumstances  to  show  that  the  use  of  the  way  was 
adverse.  In  Rowland  vs,  Wolfej  and  McKee  vs.  Garret^  1 
Bail.  66,  341,  it  was  held  that  lapse  of  time,  alone,  is  not  suffi- 
cient to  afford  the  presumption  of  a  grant  of  way.  The  use 
must  be  adverse  to  the  owner  of  the  land.  Merely  passing  over 
uncultivated  and  unenclosed  forest,  which  is  common  to  every 
one,  cannot,  by  any  lapse  of  time,  give  a  right  to  any  individual. 
These  cases  do  not  decide  that,  in  no  case,  can  a  prescriptiTe 
right  of  way  be  acquired  over  woodland.  In  neither  case  were 
there  any  circumstances  to  give  an  adverse  character  to  the  use 
of  the  way.  In  Sims  vs.  Davis  ^  Tygart,  Cheves,  1,  it  is  af- 
firmed, as  in  Rowland  vs.  Wolfe^  that  no  right  of  way  can  arise 
from  the  mere  use  of  a  road  over  woodland  ;  unless,  it  is  added, 
there  be  some  assertion  of  ownership  by  the  claimant,  or  some 
act  of  the  owner  of  the  soil  showing  an  admission  that  the 
claimant  had  a  right.  In  Hogg  vs.  GUl^  1  McM.  329,  the  rule 
is  well  stated  by  Butler,  J.  The  use  of  a  way,  for  twenty  years, 
through  enclosed  ground,  implies  that  it  is  adverse ;  but  when 
it  runs  entirely,  through  unenclosed  forest,  it  is  merely  permis- 
sive. In  the  first,  there  is  the  presumption  of  a  grant,  which 
cannot  be  resisted  but  by  proof  to  rebut  it ;  in  the  other,  this 
presumption  does  not  exist,  but  by  some  evidence  to  raise  it. 
An  examination  of  all  our  cases,  will  show  that  this  rule  has 
been  uniformly  observed. 

In  Na^h  vs.  PedeUy  1  Spear,  20,  Judge  Evans  says,  in  rela- 
tion to  private  paths  or  neighborhood  roads,  he  can  see  no  rea- 
son why  the  public  may  not  claim  by  prescription,  in  the  same 
26 
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way  as  individuals ;  but  the  evidence  of  right,  arising  from 
prescriptive  use,  ought  perhaps  to  be  of  the  same  adverse  cha- 
racter as  in  the  case  of  a  private  way.  And,  again,  in  Prince 
vs.  Wilbourn,  1  Rich.  58,  he  says,  he  can  see  no  reason  why 
the  use  of  a  public  way  may  not  be  permissive,  as  well  as  the 
use  of  a  private  way. 

In  the  JState  vs.  Sartor,  2  Strob.  60,  circumstances  were  shown 
which  might  give  an  adverse  character  to  the  use.  The  jury 
were  instructed  that,  as  in  the  case  of  a  private  way,  the  mere 
use  of  a  neighborhood  road  over  woodland  would  not  give  a 
right ;  that  the  use  must  be  adverse ;  accompanied  by  acts  which 
show  the  way  was  claimed  as  a  right,  and  not  by  the  permis- 
sion of  the  owner.  On  appeal  from  these  instructions,  the  mo- 
tion for  a  new  trial  was  dismissed.  In  that  case,  the  Judge 
who  delivered  the  opinion  of  the  Court  does  say, — **  I  think 
there  is  a  great  difference  as  to  the  evidence  from  which  a  ded- 
ication to  public  use  may  be  presumed,  and  prescription  for  a 
private  right  of  way.  In  the  latter,  no  such  right  can  arise  in 
woodland  without  some  unequivocal  act  of  adverse  right,  such 
as  cutting  out  the  road  or  repairing  it.  But  in  the  case  of  a 
public  way,  if  it  is  found  to  exist  long  enough  to  presume  a  ded- 
ication, the  right  to  regard  it  as  public,  if  its  other  characteristics 
be  found,  is  made  out."  With  great  deference  to  the  opinion  of 
the  learned  Judge  who  delivered  the  opinion  of  the  Court,  the 
distinction  does  not  seem  to  be  tenable.  A  way  is  dedicated  to 
public  use,  when,  by  the  act  of  the  owner  of  the  land,  the  way 
is  laid  out  and  opened  to  the  public.  This  may  be  done  with 
or  without  any  formal  instrument  of  cession.  The  dedication, 
however,  is  not  complete  until  the  way  is  accepted  by  some  pub- 
lic authority,  or  by  the  public  use  of  it.  State  vs.  Carver,  5 
Strob.  267.  If  a  private  path  is  laid  out  by  the  owner  for  the 
public  use,  and  is  accepted  by  the  commissioners  of  the  roads, 
the  dedication  is  immediate  and  notorious ;  and  no  time  nor  pre- 
sumption is  necessary  to  confirm  it.  When  there  is  no  evidence 
of  dedication  by  the  act  of  the  owner,  and  a  private  path  is 
26* 
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claimed  after  twenty  years'  use,  the  right  of  way  must  be  sup- 
ported by  the  presumption  of  a  grant  or  dedication.  No  right 
of  way,  by  use,  can  be  acquired  without  the  consent  or  contrary 
to  the  publicly  declared  intention  of  the  owner  of  the  land.  If 
the  owner  of  land  should  lay  out  a  street  or  road,  and  by  erect- 
ing a  bar  or  gate  across  it,  should  signify  his  intention  to  exclude 
the  public  from  the  use  of  the  way,  that  would  debar  the  public 
claim.  And  the  use  of  a  way,  for  any  number  of  years,  during 
a  term,  cannot  give  any  right  against  the  owner,  after  the  term 
is  expired.  Woody er  vs.  Hadden^  5  Taunt.  1 26.  Whether  the 
way  be  claimed  by  the  presumption  of  a  grant  or  of  a  dedica- 
tion, proof  of  circumstances,  in  either  case,  from  which  the  con- 
sent of  the  owner  can  be  inferred,  must  be  produced.  The  evi- 
dence which  may  be  deemed  necessary  or  sufficient  to  support 
the  inference  of  the  owner's  consent  to  a  private  path  over  his 
land,  must  be  the  same,  whether  the  act  to  be  presumed  be  a 
grant  or  a  dedication  by  the  owner. 

The  presumption  of  a  grant  of  way  should  be  restrained  by 
rules  of  evidence  which  may  prevent  its  insiduous  operation. 
Too  often  a  use  commenced  and  continued  in  coiurtesy,  after  the 
expiration  of  the  prescribed  time  is  claimed  adversely,  and  judi- 
cially established  as  a  right.  It  is  only  a  reasonable  security 
to  the  land-owner  that  he  should  be  apprised  of  an  adverse 
claim  of  a  way  over  his  land,  before  the  use  has  matured  into 
a  right ;  whether  the  way  claimed  is  a  neighborhood  road  or  a 
private  way.  No  reason  can  be  assigned  why,  in  this  respect, 
any  distinction  should  be  made  between  them. 

Mere  disuse  of  a  way,  for  twenty  years,  affoi'ds  the  presump- 
tion of  the  extinguishment  of  a  right  of  way ;  without  any  act 
of  resumption  by  the  owner  of  the  land  over  which  the  way 
passed.  3  Kent  Com.  453.  But  even  if,  in  addition,  some  act 
of  the  owner,  adverse  to  the  existence  of  the  right,  were  neces- 
sary, very  effective  acts  for  the  extinguishment  of  the  right  of 
way,  in  this  case,  were  done  by  Corbett,  when  he  flowed  the 
road  fifteen  years  before  the  trial  of  the  case,  and  by  Mrs.  John- 
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son,  who  had  seventeen  or  eighteen  years  before,  enclosed  and 
cultivated  the  pathway. 
The  motion  is  refused. 

Wardlaw,  Withers  and  Whitner,  JJ.,  concurred. 

Glover,  J.,  had  been  counsel  for  the  plainti£ 

O'Neall,  J.,  was  absent  at  the  hearing. 

Motion  refused. 


The  State^  ex  relatione  John  H.  Heise  vs.  the  Town  Council  of 

Columbia, 

An  ordinaoioe  of  the  Town  GonnoU  of  ColnmbiA,  deolaring  that  any  retailer  who  shall  tell 
or  give  any  spiritaoiu  liqnon  to  a  slave  without  a  written  permit,  shall  forfeit  his 
lioense,  htld  void— the  Council  havnig  no  power  to  pan  such  an  ordinance. 

The  only  penalties  whioh  the  Town  Oooneil  of  Oolombia  can  impose  for  violations  of 
their  ordinances,  are  fines  not  exceeding  fifty  dollars. 

A  Town  Council  in  granting  a  license  to  retail  under  the  Act  of  1649,  must  conform  to  the 
directions  of  the  Act,  and  cannot  impose  conditions  not  therein  prescribed. 

The  Town  Council  of  Columbia  have  no  jurisdiction  to  adjudge  a  forfeiture. 

Several  distinct  fines,  exceeding  in  the  aggregate  the  extent  of  their  jurisdiotion,  imposed 
by  a  Town  Council,  on  the  same  person,  for  separate  acts  of  retailing  on  dififorent  days, 
are  not  void  because  imposed  atone  sitting  of  the  Council. 

Before  O^eall,  J.,  at  Columbia^  Fall  Term^  1862. 

This  was  a  suggestion  for  a  writ  of  prohibition.  His  Honor 
pronounced  judgment  as  follows : 

O'Neall,  J.  In  this  case,  the  relator  had  a  license  from  the 
Town  Council  to  keep  a  tavern,  and  consequently  to  retail.  In 
the  course  of  its  term,  to  wit,  in  July  last,  he  was  charged  be- 
fore the  Town  Council  with  selling  spirits  to  a  slave  without  the 
written  permit  of  his  owner — and  upon  an  examination  and 
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trial  before  the  Council,  the  relator  was  convicted,  and  his 
license  adjudged  to  be  forfeited.  Subsequent  to  this,  the  relator 
continued  to  retail,  and  on  being  summoned  before  the  Town 
Council,  he  was  by  them  fined  $19  60  for  retailing  on  the  14th, 
15th,  17th,  18th,  19th — and  was  subsequently  fined  for  retailing 
on  the  21st,  22nd,  23rd,  24th  and  26th  September,  $19  60  for 
each  day,  making  an  aggregate  of  $97  50, 

By  the  8th  section  of  the  Act  of  1805,  (see  compilation  of  the 
ordinances  of,  and  Acts  relating  to  Columbia,  p.  15,)  the  Town 
Council  are,  inter  alia,  authorized  to  establish  such  by-laws,  as 
may  tend  to  preserve  the  quiet,  peace,  safety  and  good  order  of 
the  inhabitants. 

By  the  2d  and  5th  section  of  the  Act  of  1819,  (see  idem.,  p. 
26,  27,)  it  is  provided  that  the  Town  Council  may  impose  a  fine 
or  fines  for  the  violation  of  such  by-laws,  provided  no  such  fine 
shall  exceed  $50 ;  but  if  any  fine  exceeds  $20,  the  same  is  to 
be  recovered  in  the  Court  of  Common  Pleas. 

By  the  2nd  and  3rd  sections  of  the  ordinance  of  the  16th  of 
April,  1851,  regulating  the  granting  licenses  to  keep  a  tavern, 
(see  compilation  laws  of  Columbia,  p.  74,)  the  person  obtaining 
a  license  is  required  to  observe  the  directions  of  the  laws  relating 
to  slaves  and  free  persons  of  color. 

By  the  6th  section  it  is  ordained,  that  any  person  who  shall 
violate  the  true  intent  and  meaning  of  this  ordinance,  shall, 
together  with  his  or  her  sureties,  be  severally  fined  in  a  sum 
not  exceeding  $50  for  each  and  every  offence ;  and  if  any  per- 
son shall,  after  the  passage  of  this  ordinance,  give,  sell  or  deliver 
any  spirituous  liquors  to  a  slave  or  free  person  of  color,  without 
express  permission  in  writing  from  the  owner,  guardian,  or  per- 
son having  charge  of  such  slave  or  free  person  of  color,  such 
person  or  persons  shall  be  fined  not  less  than  $5,  nor  more  than 
$50,  for  each  and  every  offence,  and  s/uUl  also  forfeit  his  or  her 
license. 

The  6th  section  makes  the  person  retailing  spirittums  liqtwrs 
without  a  license  in  the  town  of  Columbia,  liable  to  a  fine  not 
less  than  $5  nor  more  than  $50. 
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The  Town  Council  having  fined  the  relator  as  before  set  out, 
are  proceeding  by  executions  in  the  hands  of  their  marshal  to 
collect  the  same.  The  relator  asks  a  writ  of  prohibition  on  the 
grounds :  1st.  That  the  Act  of  the  legislature  against  retailing, 
having  fixed  a  penalty,  the  Town  Council  had  no  authority  to 
impose  another  and  further  fine.  2nd.  That  the  Town  Coun- 
cil had  no  such  judicial  power  whereby  they  could  declare  a 
forfeiture.  3rd.  That  the  aggregate  of  fines,  $97  50,  is  more 
than  they  can  collect  otherwise  than  by  action. 

1.  That  the  by-laws  of  a  corporation  must  be  subordinate  to, 
and  not  in  conflict  with  the  statute  law,  cannot  be  denied.  I 
confess  I  don't  perceive  how  an  ordinance  imposing  a  fine  for 
doing  an  act  within  the  corporate  limits,  which  the  Legislature 
have  declared  to  be  unlawful,  can  be  said  to  conflict  with  such 
law.  Both  can  very  well  stand  together,  and  both  may  be  en- 
forced, one  as  against  a  corporator,  and  the  other  against  him, 
as  a  citizen.  My  great  respect  for  any  decision  made  by  Judge 
Nott,  has  made  me  hesitate  much  on  this  point.  Unquestion- 
ably the  case  of  Schroeder  vs.  The  City  Council^  3  Brev.  533, 
did  rule,  that  an  ordinance  imposing  a  fine  for  an  oflence,  which 
had  been  by  the  Legislature  subjected  also  to  a  fine,  could  not 
stand.  On  looking  to  that  case,  however,  it  appears  that  only 
three  out  of  six  Judges  heard  the  case,  and  two  gave  the  judg- 
ment, the  third  dissenting.  Under  such  circumstances,  as  ray 
judgment  is  clear  against  the  decision,  I  am  not  bound  to  follow 
it.     Upon  this  ground,  therefore,  I  am  against  the  prohibition. 

2.  So,  too,  upon  the  second,  I  see  no  reason  to  grant  the  writ. 
For  although,  it  may  be  that  the  Town  Council  had  no  right  to 
pronounce  the  judgment  of  forfeiture,  yet  that  cannot  help  the 
relator.  For  his  license  is,  by  the  ordinance,  forfeited  from  the 
fact  of  selling  spirituous  liquors  to  a  slave  without  a  permit  from 
the  owner,  &c.  No  judgment  of  forfeiture  is  necessary — proof 
of  the  fact  authorized  the  Council  to  treat  the  relator  as  retail- 
ing afterwards  without  a  license. 

3.  But  upon  the  third  ground,  I  am  compelled  to  grant  the 
prohibition  as  to  the  five  last  fines— $97  50.    The  fines  imposed 
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were  imposed  at  one  session,  and  in  the  aggregate  amount  to 
$97  50.  This  sum  is  more  than  the  Council  can  collect  other- 
wise than  hy  action.  The  State  vs.  The  Town  Council  of 
Moultrieville,  Rice,  158,  expresses  my  views  of  this  matter.  It 
is  therefore  ordered,  that  a  writ  of  prohibition  to  restrain  the 
collection  of  the  fines  imposed  on  the  relator,  amounting  to  $97 
50,  by  the  executions  of  the  Town  Council  in  the  hands  o£  their 
marshal,  be  granted. 

The  relator  appealed  from  so  much  of  his  Honors  decision  as 
refused  a  writ  of  prohibition  to  restrain  further  proceedings  un- 
der the  execution  issued  for  the  sum  of  $19  60,  and  moved  this 
Court  to  reverse  such  part  of  said  decision,  and  to  order  the  issu- 
ing of  the  writ  upon  the  grounds : 

1.  Because  a  conviction  of  the  offence  of  selling  spirituous 
liquors  to  a  slave,  without  a  permit  from  his  owner,  does  not, 
under  the  Acts  of  Assembly,  work  a  forfeiture  of  license  ;  and 
no  acts,  whether  legislative  or  judicial,  of  the  Town  Council  of 
Columbia,  did,  in  any  manner,  invalidate  the  relator's  tavern 
license. 

2.  Because  the  penalties  annexed  by  the  ordinance  of  the 
16th  of  April,  1851,  to  the  offence  of  selling  spirituous  liquors  to 
a  slave,  without  a  permit  from  his  owner,  &c.,  and  of  retailing 
without  license,  are  additional  to  the  penalties  imposed  by  Act 
of  Assembly  upon  those  offences  respectively ;  and  the  ordi- 
nance is  so  far  void. 

3.  Because  the  penalties  imposed  by  the  5th  and  6th  sections 
of  the  ordinance,  are  vague  and  uncertain  ;  and  the  ordinance 
is  so  far  void. 

4.  Because  the  Town  Council  had  no  power  to  impose  any 
penalties  for  violations  of  any  ordinance,  except  penalties  of  a 
pecuniary  character. 

6.  Because  the  action  of  the  Council  was  extra-judicial ;  and 
in  conflict  with  the  law  of  the  land,  and  the  rights  of  the  relator. 

The  respondent  also  appealed  from  so  much  of  the  decision 
of  his  Honor  as  granted  a  prohibition  against  the  several  execu- 
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tions  issued  by  the  Town  Council  for  retailing  by  the  relator, 
without  a  license,  on  the  21st,  22d,  23d,  24th  and  26th  days  of 
September  respectively,  and  moved  this  Court  to  reverse  the 
same  on  the  grounds  : 

1.  That  each  day's  retailing  without  a  license  by  the  relator, 
constituted  a  distinct  offence,  complete  in  itself,  and  not  depen- 
dant upon  any  act  of  retailing  previously  or  subsequently  com- 
mitted by  the  relator. 

2.  That  for  each  of  said  offences  the  relator  was  tried. sepa- 
rately— each  case  depending  upon  its  own  proof,  having  its  own 
defence,  conviction,  sentence,  judgment  and  execution ;  and  the 
amount  of  the  fine  imposed  in  each  case  not  exceeding  twenty 
dollars,  the  Town  Council  of  Columbia,  under  the  powers  granted 
by  the  Legislature,  had  the  undoubted  right  to  collect  the  same 
by  their  own  execution. 

W.  H.  Talleyy  for  relator.  Consent  of  parties  cannot  give 
jurisdiction ;  Hard  vs.  Tombes,  7  How.  Miss.  R.  229  ;  Bell  vs. 
R.  /2.,  4  Sm.  and  Marsh.  549 ;  Leigh  vs.  Mason,  1  Scam.  249; 
Bents  vs.  Graves,  3  McC.  280.  A  by-law  cannot  give  jurisdic- 
tion ;  2  Wheat  Sel.  1183 ;  I  Harris,  237 ;  3  Pen.  and  Watts, 
259.  Jurisdiction  must  be  given  in  express  terms ;  Bowers  vs. 
Cfreen,  1  Scam.  42 ;  Bac.  Ab.  Tit.  Courts  and  Their  Jurisdic- 
tion, 102 ;  Id.  Tit.  Statute,  393 ;  2  McC.  43.  Therefore  judicial 
power  can  be  derived  only  from  the  express  terms  of  the  charter. 
Three  Acts  have  given  judicial  power  to  the  Town  Council ; 
(1)  Act  1798,  repealed  by  Act  1805 ;  (2)  Act  1805,  §  8  (Comp. 
15) :  this  section  limits  the  jurisdiction  to  $12 — the  execution 
here  is  for  $19  50 :  (3)  Act  of  1819,  §  6  and  2.  These  sections 
give  jurisdiction  over  all  offences  in  violation  of  the  valid  by- 
laws of  the  corporation ;  with  these  qualifications :  (1)  the  fine 
must  be  imposed  by  by-law  and  must  not  exceed  $20  :  (2)  the 
by-law  must  be  valid.  This  fine  $19  50  is  not  imposed  by  sect  6 
of  the  ordinance.  The  fine  which  that  section  imposes,  differs 
from  the  fine  for  which  this  execution  issued,  in  that  it  is  un- 
certain, and  cannot  be  ascertained,  by  sentence  of  the  municipal 
court  or  otherwise.    The  6th  section  is  void  by  reason  of  the 
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uncertainty  of  the  penalty ;  Ang.  and  A.  on  Corp.,  ch.  10,  i  8 ; 
8  Co.  127  b ;  Wilcock  on  Corp.,  368 ;  3  Ala,  137.  But  if  the 
6th  section  be  valid,  there  was  no  violation  of  it,  for  the  relator 
had  a  license.  That  license  was  not  invalidated  by  the  pre- 
vious proceedings  for  selling  spirits  to  a  slave,  for  their  force 
and  effect  depend  upon  the  validity  of  sect.  6  of  the  ordinance. 
That  section,  together  with  the  6th,  is  void — I.  Because  the 
offences  therein  named  are  subjects  proper  for  general  legisla- 
tion— as  is  evidenced  by  the  fact  of  such  legislation  thereon  ; 
and  the  power  to  pass  the  sections  has  not  been  conferred  by 
the  charter ;  7  Stat.  142.  Such  power  cannot  be  deduced  from 
the  power  to  grant  licenses  ;  for  the  power  of  the  Town  Coun- 
cil in  granting  licenses  is  identical  with  that  o^  Commissioners 
of  Roads  ;  A.  A.  1849,  §  13,  11  Stat.  560.  It  is  not  conferred  by 
A.  A.  1806,  §  8,  Comp.  1 .5  ;  1  Cush.  493 ;  9  Miss.  92 ;  12  Johns. 
R.  122 ;  Schroeder  vs.  City  Council,  2  Tread.  737 ;  8  Blackf. 
341.  Sections  5  and  6  cannot  be  sustained  on  the  ground  of 
contract;  for  (1)  they  undertake  to  confer  judicial  power;  (2) 
they  have  at  best  only  a  constructive  assent  to  support  them  ; 
(3)  they  are  acts  of  penal  legislation.  But  if  the  contract  were 
admitted,  it  would  be  void.  Wilcock,  pt.  1,  Tit.  349  ;  4  Shep. 
121.  If  the  contract  were  valid,  the  Town  Council  was  a 
contracting  party  and  could  not  determine  whether  there  was  a 
breach.  II.  Section  5  is  void,  because  the  penalty  is  not  a  sum 
certain.  III.  The  designation  in  the  charter  of  the  mode  of 
enforcing  the  by-laws,  (by  "fine  or  fines,")  precludes  the  Coun- 
cil from  adopting  any  other  mode ;  Kirk  vs.  Nowilly  1  T.  R. 
118;  Wilcock,  Tit.  449;  Ang.  and  A.,  ch.  10,  §  8,3;  Com. 
Dig.  Tit.  By-Law,  C,  7,  note  o ;  2  Scam.  187 ;  6  Barb.  Sup.  Ct. 
613  ;  1  Russ.  on  Cr.  49.  The  2d  sect.  A.A.  1819,  (Comp.  26, 7,) 
gives  power  to  impose  "  fine  or  fines ;"  the  8th  sect.  A.  A,  1805, 
"  fines  and  penalties."  Forfeiture  of  license  is  not  a  fine  :  neither 
is  it  a  penalty  within  the  meaning  of  the  latter  Act,  for  the 
penalty  of  a  by-law  must  be  pecuniary  and  certain.  IV.  A  by- 
law imposing  as  a  penalty  forfeiture  of  goods  is  void  ;  1  T.  R. 
118;  2  Sid.  121;  1  Vent.  47;  2  Vent.  183;  8  Co.  127;  9 
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Wend.  671 ;  19  Wend.  42 ;  Ang.  and  A.,  ch.  10,  §  8 ;  Wilcock, 
pt.  1,  Tit.  10,  159,  222,  460,  445.  A  license  possesses  all  the 
essential  qualities  of  property.  The  Council  had  not  the  judicial 
power  to  vacate  the  license :  1.  Because  the  value  of  the  license 
was  uncertain,  the  limits  of  the  jurisdiction  certain ;  and  its 
value  was  beyond  those  limits.  2.  The  license  was  protected 
from  forfeiture  by  any  proceeding  before  the  Town  Council,  by 
Art.  9,  Sect.  2,  Constitution  of  the  State  (I  Stat.  191).  The 
license  was  a  "  privilege"  in  the  nature  of  a  right  of  property. 
As  to  the  signification  of  the  terms  '*  judgment  of  his  peers," 
and  "  the  law  of  the  land,"  cited  ZyUtra^s  case,  1  Bay,  384 ; 

1  Brev.  471 ;  1  McM.  502 ;  2  Sp.  767.  The  proceedings  of  the 
Town  Council  were  not  authorized  by  any  statute,  nor  counte- 
nanced by  the  common  law.  Bac.  Ab.  Tit.  Statute,  392.  What 
is  said  in  Rogers  vs.  Jones^  I  Wend.  237,  is  an  obiter  dictum. 
The  Charleston  cases  do  not  apply,  for  the  City  Council  of 
Charleston  have  express  power  to  regulate  the  sale  of  spirituous 
liquors,  and  to  enforce  their  by-laws  in  the  municipal  court.  7 
Stat.  142. 

Arthur,  contra,  on  respondent's  ground  of  appeal,  cited  and 
commented  on  State  vs.  Town  Council  of  Mbultrieville,  Rice, 
158 ;  3  Rich.  174 ;  1  Rich.  190 ;  1  Bail.  1 ;  Comp.  26.  On 
relator's  grounds  he  cited  4  Strob.  385 ;  2  Bail.  186  ;  2  Bail.  164; 

2  Mill,  214 ;  Rogers  vs.  Jones,  1  Wend.  237 ;  2  N.  and  McC. 
280,  475  ;  4  McC.  487 ;  2  McC.  465  ;  City  Council  vs.  C7mr, 
2  Rice  Dig.  50 ;  City  Council  vs.  Johnston,  MS.  1825 ;  Comp. 
8,  10,  14,  27  ;  3  Strob.  355  ;  Jac.  L.  D.  Forfeiture ;  2  Bl.  Com. 
420 ;  2  Kent,  385 ;  Jac.  L.  D.  Franchise  ;  3  Rich.  380  ;  4  Rich. 
89  ;  Ang.  and  A.  337 ;  2  Sp.  428  ;  17  Ves.  324 ;  Wilcock,  143 ; 
2  Bail.  166  ;  2  Bl.  Com.  37 ;  1  Bay,  45 ;  5  Serg.  and  R.  510 ; 
Ang.  and  A.  364  ;  2  McM.  233. 

Gregg,  same  side,  cited  Act  1815,  7  Stat  135 ;  Act  1740,  7 
Stat.  408. 

Moses,  in  reply.  The  whole  question  depends  on  the  grant 
of  power  to  the  Town  Council  under  its  charter.  A  corporation 
has  no  legislative  power,  and  is  confined  to  its  charter,  firom 
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which  it  derives  all  its  authority.  The  power  to  grant  licenses 
is  given  to  the  Town  not  by  the  8th  sect,  of  the  Act  of  1805, 
but  by  the  9th,  and  this  confers  no  higher  right  than  is  accorded 
by  law  to  the  Commissioners  of  Roads,  who  have  the  jurisdic- 
tion over  licenses  where  it  is  not  given  to  corporations.  That 
the  8th  sect,  of  the  Act  of  1805  was  never  considered  as  vesting 
unlimited  jurisdiction,  even  by  the  Town  Council,  is  evident 
from  the  fact,  that  from  1805  down  to  almost  the  present  day, 
powers  indispensable  to  a  corporation  of  this  kind  have  been 
asked  for  and  granted — such  as  the  regulation  of  the  assize  of 
bread,  street  work,  auctions,  &c.  These  have  all  been  added 
to  the  Town  by  legislative  grants  since  1805.  The  whole  ex- 
tent of  power  is  the  right  to  punish  for  a  violation  of  their  by- 
laws by  pecuniary  fine,  and  where  penalty  is  used  it  is  in  a  sy- 
nonimous  sensft.  The  term  **  penalty"  always  implies  a  money 
obligation.  2  Bouv.  L.  D.  308.  A  by-law  must  accord  with 
the  general  laws  of  the  State  and  the  general  principles  of  that 
law.  Kyd  on  Corp.  107,  109.  Now  the  general  license  Act  of 
1849  ordains  two  causes  of  forfeiture — neither  of  which  is  the 
cause  alleged  for  forfeiture  of  Heise's  license,  and  corporations 
are  required  by  the  said  Act  of  1849  to  conform  to  its  requisi- 
tions. The  grant  is  not  from  the  TJown  Council,  but  from  the 
Legislature — and  the  general  law  of  the  land  prevents  imposi- 
tion of  any  forfeiture  of  the  license,  except  as  by  that  Act  pre- 
scribed. A  by-law  cannot  ordain  that  the  goods,  which  are  the 
subject  of  the  offence,  shall  be  forfeited,  except  power  is  given 
by  statute.  Clark  vs.  Tucker,  2  Vent.  183.  But  the  ordinance 
undertakes  to  enforce  the  by-law  by  a  mode  different  from  that 
of  fine,  which  the  charter  has  provided  to  the  exclusion  of  all 
other  modes — and  this  it  cannot  do.  1  T.  R.  125,  8 ;  McRa 
vs.  Cam,  cited  1  McM.  328.  The  relator  is  not  estopped  by 
implied  consent.  He  claimed  his  license,  not  from  the  Council, 
but  from  the  State.  If  it  is  put  on  the  ground  of  contract:  is  one 
of  the  contracting  parties  competent  to  try  the  question,  whether 
the  grant  has  been  violated  ?  He  also  cited  1  Lev.  17 ;  1  Mod. 
676  ;  Commonwealth  vs.  TurneVy  1  Cush.  496. 
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The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  Town  Council  of  Columbia  had  granted  to 
the  relator  a  tavern  or  retail  license  under  the  Act  of  1849.  By 
the  6th  sec.  of  an  Ordinance  passed  in  1861,  it  is  provided  that 
''  if  any  person  shall  give,  sell  or  deliver  any  spirituous  liquors 
to  a  slave  or  free  person  of  color,  without  express  permission  in 
writing  from  the  owner,  guardian  or  person  having  charge  of 
such  slave  or  free  person  of  color,  such  person  shall  be  fined 
not  less  than  five,  nor  more  than  fifty  dollars  for  each  and  every 
such  offence ;  and  shall  also  forfeit  his  license."  The  relator 
being  charged  with  offending  against  this  Ordinance,  was  sum- 
moned before  the  Town  Council,  and  upon  examination  and 
trial  before  the  Council,  he  was  convicted  and  his  license  ad- 
judged to  be  forfeited.  By  the  6th  sec.  of  the  same  Ordinance, 
it  is  provided,  that  ''  Any  person  who  shall  sell  or  retail  any 
spirituous  liquors  within  the  corporate  limits  of  Columbia,  in 
any  quantity  less  than  three  gallons,  without  having  first  ob- 
tained a  license  so  to  do,  shall  forfeit  and  pay,  for  each  and  every 
such  offence,  not  less  than  five,  nor  more  than  fifty  dollars," 
After  the  relator's  license  was  adjudged  to  be  forfeited,  he  was 
charged  with  retailing  without  a  license  on  the  14th,  16th, 
17th,  18th  and  19th  days  of  September ;  and  for  these  offences 
was  fined  $19  60,  by  the  Town  Council.  Subsequently,  the 
relator  was  charged  with  having  retailed,  without  license,  on 
the  21st,  22d,  23d,  24th  and  26th  days  of  September.  For  each 
and  every  of  these  offences,  the  relator  was  summoned  to  ap- 
pear and  answer  before  the  Town  Council ;  and  being  by  them 
convicted  of  the  several  offences,  he  was  sentenced  to  pay  a 
fine  of  $19  60  for  each  offence,  making  an  aggregate  of  $97  60. 
The  prohibition  was  granted  against  the  collection  of  the  fines, 
amounting,  in  the  aggregate  to  $97  60  ;  and  was  refused  as  to 
the  fine  for  $19  60.  From  this  judgment  both  parties  have  ap- 
pealed. 

The  two  controlling  questions  presented  by  the  appeal  are,  first, 
Has  the  Town  Council  legislative  power  to  impose  the  penalty 
of  forfeiture  for  a  violation  of  one  of  its  by-laws  ?  and  second- 
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ly,  Has  the  Town  Council  jurisdiction  to  adjudge  the  forfeiture 
of  a  license  ?  If,  on  either  ground,  the  relator's  license  was  ille- 
gally forfeited,  the  prohibition  must  issue.  If  the  relator's  li- 
cense was  not  legally  forfeited,  then  he  did  not  retail  without  a 
license,  and  did  not  commit  the  several  offences  for  which  he 
was  fined. 

By  the  Act  of  1806,  incorporating  the  Town  of  Columbia,  the 
Intendant  and  Wardens  are  empowered  to  "  establish  such  by- 
laws as  may  tend  to  preserve  the  quiet,  peace,  safety  and  good 
order  of  the  inhabitants  thereof;  and  to  fix  and  impose  fines 
and  penalties  for  the  violation  thereof;  which  may  be  recovered,, 
in  a  summary  way,  by  the  Intendant  and  Wardens,  or  a  ma- 
jority of  them ;"  "  provided  the  fines  and  penalties  imposed  do 
not  exceed  the  sum  of  twelve  dollars,  for  one  and  the  same  of- 
fence." The  second  section  of  the  A.  A.  1819  repeals  so  much 
of  the  A.  A.  of  1805  as  restrains  the  imposition  "  of  any  greater 
fines  by  their  by-laws  than  twelve  dollars ;"  and  empowers  the 
Intendant  and  Wardens  to  '^  impose  any  fine  or  fines  for  the  vio- 
lation of  any  such  rules,  regulations  or  by-laws  as  they  may 
think  for  the  benefit  and  good  government  of  the  said  town ; 
provided  no  such  fine  shall,  in  any  case,  exceed  the  sum  of  fifty 
dollars."  It  is  further  enacted  by  the  fifth  section,  that  "  when 
any  fine,  imposed  by  the  said  Intendant  and  Wardens,  shall 
exceed  twenty  dollars,  the  same  may  be  recovered  in  the  Cir- 
cuit Court  for  Richland  District ;  and  when  such  fines  shall  be 
under  twenty  dollars,  they  may  be  recovered  before  the  Intend- 
ant and  Wardens  or  any  three  of  them." 

On  the  reading  of  these  clauses  of  the  Acts  of  Assembly,  in- 
corporating and  amending  the  charter  of  the  town  of  Columbia^ 
it  is  too  plain  for  argument,  that,  under  the  power  which  they 
confer,  the  Town  Council  can  enforce  obedience  to  their  Ordi- 
nances only  by  fines,  not  exceeding  fifty  dollars.  The  Acts 
are  either  enabling  or  restraining  Acts.  If  the  Town  Council 
derives  from  these  Acts  the  power  to  punish,  by  penalties,  of- 
fences against  the  by-laws,  then,  the  nature  and  amount  of  the 
penalties  which  may  be  inflicted,  are  prescribed ;  and  the  Town 
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Council  can  impose  no  other  or  greater  penalties.  If  the  Acts 
are  not  enabling,  then  they  are  restraining  Acts ;  and  any  inci- 
dental power,  which,  before  these  Acts,  may  have  been  claimed 
by  the  Town  Council  to  enforce  its  by-laws,  by  fines  and  for- 
feitures of  any  kind,  has  by  the  Acts  been  abridged  ;  and  the 
Town  Council  must  conform  their  Ordinances  to  the  restrictions 
imposed. 

The  power  conferred  by  these  Acts  is  exhausted  when,  by  the 
5th  section  of  the  Ordinance  of  1851,  any  person  who  sells  or 
gives  liquor  to  a  slave  is  made  subject  to  a  fine  of  not  less  than 
five,  nor  more  than  fifty  dollars.  And  yet,  by  the  same  section, 
the  offender's  license  to  retail  is  also  declared  to  be  forfeited. 
If  the  plain  terms  of  the  Act  are  to  govern,  it  is  obvious  that 
such  additional  forfeiture  violates  the  charter ;  because  it  in- 
creases the  penalty  for  the  offence  beyond  the  highest  limit  of 
the  fine  authorized  by  the  charter.  When  the  license  is  obtained 
it  is  worth  fifty  dollars  and  much  more ;  otherwise  it  would  not 
be  purchased  ;  and  its  forfeiture,  at  any  time,  inflicts  an  indefi- 
nite, and  it  may  be,  a  very  real  loss  on  the  retailer. 

If  the  Town  Council  cannot  derive  the  power  to  impose  the 
penalty  of  forfeiture  from  the  charter,  they  will,  in  vain,  seek 
for  it  in  the  common  law,  as  an  incidental  power  of  municipal 
corporations.  Kirk  vs.  Nowill,  IT.  R.  118,  is  a  leading  case 
on  the  subject.  It  was  an  action  of  trespass  for  taking  and  car- 
rying away  a  number  of  forks.  The  defendant  pleaded  in  jus- 
tification an  Act  of  Parliament,  which  incorporated  the  com- 
pany of  Cutlers,  and  a  provision  in  the  same  Act,  that  no  person, 
making  cutlery,  should  omit  to  put  steel  in  the  edges,  on  pain 
of  ten  shillings  for  every  offence,  and  the  wares,  so  deceitfully 
made,  "  to  be  seized  and  recovered  by  the  Master  and  Wardens 
of  the  said  Company,"  to  be  employed  for  the  poor  of  the  com- 
pany ;  and  that  the  company  had  made  a  by-law,  by  which  the 
"searchers"  of  the  company  should  seize  and  break  up  any 
such  deceitful  wares  and  sell  the  material  for  the  benefit  of  the 
company ;  and  that  the  defendants  being  duly  appointed  search- 
ers, and  empowered  by  the  said  by-law,  did  seize  and  destroy 
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the  forks  in  the  declaration  mentioned.  Judgment  was  entered 
for  the  plaintiff.  Lord  Mansfield  said,  '^  no  such  extraordinary 
power  of  making  by-laws  to  incur  a  forfeiture  appearing  to  have 
been  conferred,  it  is  impossible  for  the  Court  to  say  this  by«law 
can  be  supported  by  the  Act."  And  BuUer,  J. — "  This  by-law 
is  bad,  considered  in  every  point  of  view.  Taking  it  generally, 
as  a  by-law  creating  a  forfeiture,  the  Act  of  Parliament  not  hav- 
ing given  to  the  corporation  power  to  make  such  a  by-law,  it  is 
bad  on  that  ground.  The  Act  expressly  negatives  such  a  pow- 
er ;  for  the  Act  prescribes  on  what  terms  by-laws  shall  be  en- 
forced ;  namely  by  fine  and  amercement ;  therefore  the  corpo- 
ration is  precluded  by  the  Act  from  inflicting  any  other  kind  of 
forfeiture."  In  McRa  vs.  O^Caifi,  (MS  )  cited  in  Kennedy  vs. 
Sowden,  (1  McM.  328,)  a  by-law  of  the  Town  Council  of  Cam- 
den, forfeiting  any  hog  running  at  large,  was  adjudged  to  be 
void.  It  is  unnecessary  to  multiply  cases  on  this  point  when 
none  to  the  contrary  can  be  produced. 

It  has  been  argued  that  a  distinction  is  to  be  made,  between 
the  forfeiture  of  a  license  and  the  forfeiture  of  goods  and  chat- 
tels. But  a  license  is  a  thing  of  value.  The  oppression  and 
hardship  of  a  forfeiture  does  not  depend  on  the  nature,  but  the 
value  of  the  thing  forfeited.  By  this  criterion,  must  the  illegality 
of  a  forfeiture  be  adjudged.  It  may  be  better  for  the  retailer  to 
have  his  stock  in  trade  forfeited  than  his  license  to  retail. 

It  is  also  argued  that  the  by-law  does  not  create  a  forfeiture ; 
but  only  regulates  the  retailing  of  spirituous  liquors.  It  can- 
not be  denied  that  the  Town  Council  may  lawfully  adopt  any 
regulations  and  impose  any  restraints  on  the  retailing  of  spiritu- 
ous liquors,  which  may  be  proper  to  prevent  any  nuisance  or 
inconvenience.  But  the  suppression  of  a  trade  is  not  a  regula- 
tion. To  be  regulated,  the  trade  must  subsist.  The  Ordinance 
does  not  impose  regulations  or  restraints  on  the  relator's  trading, 
but  prohibits  it. 

Cases  have  been  cited  of  by-laws,  not  obligatory,  which  have 
been  held  to  bind  those  who  assent  to  them.  These  cases  re- 
late to  corporations  or  joint  stock  companies,  organized  for  some 
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enterprise  of  profit ;  in  which  to  some  extent  and  in  some  par- 
ticular transactions,  the  stockholders  may  be  treated  as  copart- 
ners. But  there  is  a  manifest  distinction  between  such  compa- 
nies and  legislative  corporations,  established  as  a  part  of  the 
government  of  the  country.  Such  corporations  exercise  a  dele- 
gated power  of  legislation  over  a  limited  territory  and  a  portion 
of  the  citizens ;  and  may  be  controlled  or  abolished  by  the  le- 
gislature. White  vs.  TTie  City  Council  of  Charleston,  2  Hill, 
671.  The  relation  of  the  Town  Council  to  the  corporators  of 
Columbia  is  that  of  governors  and  governed ;  having  no  analogy 
to  a  copartnership.  Besides,  in  the  cases  cited,  the  members 
were  charged  with  the  obligations  of  a  by-law,  as  a  contract 
founded  on  their  express  consent.  There  is  no  such  evidence 
in  this  case,  to  charge  the  relator  with  the  penalty  of  the  5th 
section,  by  contract. 

But  it  is  contended  that  even  if  the  Town  Council  cannot 
inflict  a  forf&iture  of  anything  else,  they  may  forfeit  a  license 
to  retail.    The  ground  taken  is,  that  the  license  is  granted  by 
the  Town  Council,  on  the  condition  of  forfeiture  for  any  viola- 
tion of  the  6th  section ;  and  that  the  relator  must  be  held  to 
have  accepted  it  on  that  condition  ;  and  so,  for  any  breach  of 
the  condition,  the  Town  Council  may  revoke  the  license.    If 
the  license  were,  in  fact,  obtained  from  the  grant  of  the  Town 
Council,  there  would  be  some  force  in  that  argument.    But  it  is 
not  so  obtained.    The  authojity  which  grants  the  license  must 
have  the  power  to  prohibit  the  selling  of  spirituous  liquors.  The 
license  originates  in  such  prohibition.    The  Town  Council  can- 
not prohibit  the  retailing  of  spirituous  liquors  in  the  town  of  Co- 
lumbia, any  more  than  the  retailing  of  dry  goods  or  groceries. 
It  is  the  legislature  which  has  prohibited  all  persons,  not  having 
obtained  a  license,  to  sell  spirituous  liquors ;  and  it  is  from  the 
legislative  authority  that  the  license  is  derived.    Acts  of  the  le- 
gislature regulate  the  sales  of  such  as  may  take  out  a  license, 
the  term  and  price  of  the  license,  and  the  conditions  on  which 
it  may  be  granted.    A  special  authority  is  delegated  by  the 
State  to  municipal  corporations  and  the  commissioners  of  roads 


APPEALS  AT  LAW.  417 

— ■ — 

Colmnbia^  May,  1863. 

to  grant  licenses  to  persons  who  may  apply  for  them,  on  their 
compljring  with  the  conditions  prescribed.  The  Town  Council 
cannot,  any  more  than  the  commissioners  of  the  roads,  add  to 
or  alter  the  terms  and  conditions  prescribed  by  the  legislature. 
If  there  was  any  doubt  on  that  subject,  before,  it  has  been  re- 
moved by  the  Act  of  1 849.  The  13th  section  enacts  that,  in 
the  granting  of  licenses,  "  every  city  or  town  corporate  shall 
conform  to  the  directions  and  be  subject  to  the  restrictions  herein 
contained  and  provided  for  commissioners  of  roads  in  the  seve- 
ral districts  of  the  State."  It  will  not  be  affirmed  that  the  com- 
missioners of  the  roads  can  impose  other  conditions  of  forfeiture 
than  such  as  the  State  has  prescribed — nor  can  the  Town  Coun- 
cil. A  license  to  retail  spirituous  liquors  is  a  privilege  granted 
by  the  State,  on  the  payment  of  a  valuable  consideration  to  the 
State,  by  the  grantee ;  for  the  price  is  paid  to  the  State  when  it 
is  paid  to  a  town  corporate  or  the  commissioners  of  roads,  by 
the  order  of  the  State.  The  Town  Council  cannot  therefore 
forfeit  it  as  a  penalty,  any  more  than  other  valuable  effects.  If 
the  Town  Council  can  forfeit  it  for  the  offence  of  selling  spirits 
to  a  slave,  they  may  declare  it  forfeited  for  any  other  offence ; 
and  thus  convert  a  license  to  retail  into  a  recognizance  of  the 
retailer  for  the  observance  of  all  their  by-laws. 

There  is  another  valid  objection  to  the  legality  of  the  forfeit- 
ure of  the  relator's  license,  from  the  want  of  jurisdiction  of  the 
Town  Council  to  adjudge  a  forfeiture.  By  the  charter  their 
jurisdiction  is  expressly  limited  to  the  recovery  of  fines,  not  ex- 
ceeding twenty  dollars.  In  ZyUtra  vs.  The  Corp.  of  Charles- 
ton^ 1  Bay,  383,  Waties,  J.,  says,  "  No  power  nor  jurisdiction 
beyond  what  is  expressly  granted,  can  be  claimed  by  a  corpora- 
tion, and  for  this,  the  authorities  are  too  numerous  to  be  cited." 
In  Pringle  vs.  Carter^  1  Hill,  55,  Martin,  J.,  says,  "  When  a 
tribunal,  unknown  to  the  common  law,  is  established  by  statute, 
it  is  to  be  confined  strictly  to  the  powers  conferred." 

It  is  not  necessary  for  the  decision  of  this  case,  but  it  may  be 
important  to  the  Town  Coimcil,  to  notice  the  respondent's  ground 
of  appeal.  A  majority  of  the  Court  are  of  opinion,  that  the  pro- 
27 
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ceedings  of  the  Town  Council,  when  they  imposed  five  fines 
on  the  relator  for  retailing  on  the  21st  and  subsequent  days  of 
September,  were  not  irregular  and  illegal,  because  the  fines  were 
imposed  at  one  sitting.  Bach  act  of  retailing  was  a  distinct 
offence,  for  each  of  which  the  relator  was  summoned  to  answer, 
and  in  each  case  a  fine  was  imposed.  The  case  of  The  State 
vs.  The  Town  Council  of  Moultrieville,  does  not  conflict  with 
this  decision. 

The  motion  to  reverse  the  Circuit  order,  which  refused  a  pro- 
hibition against  the  fine  for  $19  50,  is  granted,  and  the  respond- 
ent's motion  is  dismissed. 

Wardlaw,  Withers,  Whitner  and  Glover,  J  J.,  concuri-ed. 

O'Neall,  J.  In  this  case,  I  do  not  concur ;  and  adhere  to 
my  Circuit  opinion. 

Relator'* s  motion  granted — Respondents  dismissed. 


27* 
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John  Marshall  vs.  Dr,  Brian  Crunter, 

Action  of  slander :  the  woidB  laid  did  not  in  ezprees  terms  eluagd  tbe  crime,  which,  by 
innuendoy  it  was  stated  the  defendant  meuitto  impute  to  the  plaintiff,  and  there  wu  no 
prefatory  inducement  showing  of  what  the  words  were  spoken :  the  Circuit  Judge 
charged,  that  the  declaration  would  suflBce  if  the  jury  belieyed  that  the  words  would  well 
carry  the  meaning  that  had  been  ascribed  to  them,  and  were  understood  and  should 
have  been  understood  by  the  witnesses  according  to  that  meaning : — Htld,  that  such 
charge  was  proper,  and  a  verdict  for  plaintiff  was  sustained. 

It  is  not  essential  that  words,  to  be  actionable,  per  «e,  without  prefatory  averment, 
should  charge  a  crime  in  express  terms. 

Where  a  prefatory  averment  is  necessary,  the  omission  of  it  should  be  pointed  out  by 
special  demurrer :  stmhle. 

A  verdict  supported  by  any  one  of  th6  oounts  is  good,  although  all  the  others  be  bad. 

Slanderous  words  spoken  to  a  magistrate  are  actionable,  if  spoken  maliciously  and  with  no 
h<maJUie  intention  of  prosecuting. 

Case  lies  for  maliciously  and  without  probable  cause  applying  to  a  magistrate  for  a  warrant 
for  hog-stealing ;  and  malice  will  be,  primafacU^  implied,  if  want  of  probable  cause 
be  shown. 

New  trial  in  an  action  of  slander,  on  the  ground  of  excessive  damages,  refused,  it  not  ap- 
pearing that  the  jury  were  not  "  indifferent  between  the  parties,"  or  that  the  damages 
were  "flagrantly  extravagant." 

Before  Wardlaw,  J.,  at  Richland^  Spring  Term,  1853. 

In  this  action  of  slander — plea,  the  general  issue, — the  report 
of  his  Honor,  the  presiding  Judge,  is  as-  follows : 

"  The  defendant  is  78  years  old  ;  had  an  attack  of  paralysis 
three  years  ago ;  has  a  large  fortune,  perhaps  $40,000,  at  inter- 
est, besides  lands  and  negroes ;  attends  but  little  to  his  affairs 
himself,  and  lives  upon  a  small  farm  cultivated  by  three  or  four 
hands,  at  a  considerable  distance  from  his  river  plantation. 
The  plaintiff  is  not  much  younger ;  has  lost  all  his  family,  and 
been  reduced  from  a  comfortable  condition  to  scanty  means ; 
lives  three-quarters  of  a  mile  from  defendant,  on  adjoining  land, 
and  is  intemperate  in  drinking,  but  (as  admitted)  of  unexcep- 
tionable character  for  honesty  and  fair  dealing. 

"  The  substances  of  the  testimony  adduced  by  the  plaintiff  is 
as  follows,  viz : 

"  E.  S.  J,  Hayes. — In  January,  1852,  A.  P.  Vinson  and  Hayes, 
together  with  Ruffin  Jones  and  Edward  Gunter,  son  of  the  de- 
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fendant,  dined  with  the  defendant  by  invitation.  Before  Squire 
Vinson  came  in,  the  defendant  was  talking  to  Hayes  and  his  son 
about  a  black  sow  which  the  plaintiff  had  killed.  When  Vinson 
came  in  he  repeated  what  he  had  said,  and  said  more,  talking 
on  this  subject  mainly  during  dinner  and  afterwards  whilst  the 
witnesses  stayed.  [Ruffin  Jones,  who  was  manager  of  defendant's 
business  about  his  home,  seems  to  have  come  in  last,  and  to 
have  departed  first :  Vinson  left  the  others  when  he  went.]  The 
words  spoken  were  these :  4  dined  at  General  Hopkins's  last 
Sunday,  and  on  my  return  home  late  in  the  evening  I  was  in- 
formed by  two  of  my  black  girls  that  .one  of  my  sows  was  shut 
up  in  Marshall's  pen.  I  sent  for  my  overseer,  Ruffin  Jones, 
early  next  morning,  and  directed  him  to  go  to  Marshall's  and 
see  about  it ;  he  hesitated  at  first  to  go,  saying  that  as  Marshall 
was  generally  drunk  early  in  the  morning,  he  preferred  going 
in  the  afternoon,  when  he  would  be  more  likely  to  find  him 
sober.  I  directed  him  to  go  to  the  pen  and  see  the  sow ;  he  did 
so,  and  on  his  return  told  me  that  the  sow  was  mine,  and  that 
he  would  swear  to  it.  He  further  stated  that  several  of  my 
shoats,  pigs  of  this  sow,  were  lyring  round  the  pen,  and  that  the 
mark  of  the  sow  had  been  altered,  the  ears  having  been  fresh 
cut.  In  the  evening  I  sent  Jones  to  see  Marshall ;  he  told  me 
on  his  return  that  he  had  met  Marshall  returning  from  one  of 
his  fields,  and  in  conversation  between  them,  Marshall  said,  '  I 
understand  old  Dr.  Gunter  says  I  have  one  of  his  sows  shut  up 
in  my  pen ;  you  may  tell  him  that  the  sow  is  not  his,  but  my 
own  ;  that  he  will  never  see  her  again,  and  that  he  may  go  to 
hell.'  Jones  stated  further,  that  on  his  return  by  the  pen  he  saw 
Marshall's  negroes  cleaning  the  sow  which  had  been  killed.  I 
knew  this  so^  as  well  as  I  did  one  of  my  yard  dogs.  What  am 
I  to  do  Y  To  Vinson,  when  he  came  in,  *  I  have  just  been  tell- 
mg  Mr.  Hayes  and  Ned  about  a  sow  of  mine  that  has  been  killed 
by  John  Marshall.'  Words  then  repeated  as  above,  and  at  the 
conclusion,  *  I  reckon  I  will  have  to  apply  to  you  for  a  warrant' 
Vinson  expressed  unwillingness  to  act,  and  requested  Dr.  G.  to 
go  to  Columbia,  where  he  could  see  a  lawyer.    Dr.  G.  persisted 
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in  his  application,  and  in  the  course  of  his  remarks  said :  '  By 
God,  I  don't  see  the  necessity  of  my  going  to  Columbia  for  a 
magistrate,  when  I  have  one  at  my  own  door.'  Yinson  replied, 
'  I  am  not  sure  that  I  am  a  magistrate,  as  I  have  not  qualified 
since  my  last  appointment ;  and  as  I  am  a  neighbor  to  both  of 
you,  I  dislike  to  have  anything  to  do  in  the  matter.'  Dr.  Gunter 
said  to  him,  ^  I  reckon,  by  God,  I  can  compel  you  to  do  your 
duty.'  Vinson  replied,  '  certainly,  doctor,  if  you  come  to  me  and 
insist  on  it,  I  will  have  to  issue  a  warrant.'  By  the  language, 
Hayes  was  led  to  believe  that  plaintiff  had  been  guilty  of  hog 
stealing,  but  not  that  defendant  seriously  intended  to  press  the 
matter  to  a  prosecution. 

"  In  a  conversation  introduced  by  Hayes  some  weeks  after- 
wards, at  defendant's  own  house,  defendant  having  been  told 
that  Yinson  understood  him  as  having  applied  for  a  warrant, 
said  to  Hayes :  *  Yes,  you  recollect,  I  did  it  in  your  presence.' 

"  A.  P.  Vinson,  Esq, — On  the  occasion  of  the  dinner  party, 
the  defendant  said,  '  John  Marshall  has  stolen  a  sow  of  mine ; 
I  can  prove  the  sow  to  be  mine  by  Ruffin  Jones.'  He  accused 
the  plaintiff  of  hog  stealing;  and  applied  to  Yinson,  then  a  mag- 
istrate, for  a  warrant  against  plaintiff  for  hog  stealing,  using  the 
words  warrant  and  hog  stealing.  Yinson  answered,  that  it  was 
unpleasant  to  issue  a  warrant  against  a  neighbor  for  hog  steal- 
ing, and  defendant  replied:  '  I  require  you  to  do  your  duty  as  a 
magistrate.'  In  answer  to  cross-interrogatories,  Yinson  detailed 
the  statements  made  by  defendant,  of  what  Jones  had  told  him, 
nearly  in  the  same  way  Hayes  had  done,  and  answered :  '  I  am 
certain  that  defendant  was  serious  in  his  application  for  me  to 
take  legal  proceedings  against  the  plaintiff  for  killing  his  hog, 
but  I  do  not  know  whether  other  persons  thought  he  was  se- 
rious,' I  said  that  *  my  term  of  office  was  out  or  nearly  so,  and 
I  would  rather  he  would  go  to  some  magistrate  in  Columbia ;' 
and  afterwards  I  said  that  '  when  I  ascertained  that  I  was  still 
a  magistrate,  if  he  still  insisted,  I  would  grant  him  a  warrant.' 
He  spoke  favorably  of  plaintiff's  previous  good  character. 

^'  In  a  subsequent  interview  between  the  parties,  had  at  Squire 
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Yinson's,  in  the  presence  of  Riiffin  Jones  and  Edward  Gunter, 
(probably  early  in  February,)  the  defendant  civilly  requested  the 
plaintiff  to  pay  him  for  the  hog,  and  endeavored  to  show  him 
that  he  ought  to  do  so ;  plaintiff  answered,  that  he  was  not  in 
the  habit  of  paying  for  his  own  property.  The  defendant  re- 
peated, as  before,  what  Jones  had  told  him,  and  further  said, 
that  he  had  sent  Jones  to  request  the  plaintiff  not  to  kill  the  sow 
until  they  could  see  whose  she  was,  and  that  Jones,  not  seeing 
plaintiff,  had  made  the  request  of  Bob,  his  driver.  The  defen- 
dant said  that  plaintiff  ought  not  to  have  killed  the  sow  and  put 
her  out  of  the  way,  knowing  that  she  was  claimed  by  the  de- 
fendant ;  and  the  plaintiff  admitted  that  in  that  he  had  done 
wrong. 

''  For  the  defendant,  Ruffin  Jones  and  Edward  Gunter  were 
examined.  The  substance  of  their  testimony,  not  included  in 
the  preliminary  statement,  is  given  below : 

"  Ruffin  Jones. — On  a  Monday  morning,  in  January,  by  de- 
fendant's directions,  I  went  to  the  plaintiff's  hog-pen,  and  there 
saw  a  black  sow ;  one  of  her  ears  was  cut  or  torn  down  to  a 
stump,  one-half  of  the  upper  edge  being  fresh  cut,  the  other  half 
old  and  healed  over ;  near  the  pen  were  three  shoats,  two  of 
them  unmarked,  and  the  third  in  defendant's  mark.  The  marks 
of  plaintiff  and  defendant  are  identical  in  one  ear ;  in  the  other 
ear  plaintiff's  mark  is  a  crop  and  underbit ;  the  defendant's,  a 
figure  7.  [By  consent^  a  year  before,  the  plaintiff  had  spoken  to 
me  about  hogs  he  had  bought,  which  had  Col.  Myers's  old 
mark — ^the  same  as  defendant's.]  I  did  not  know  the  sow.  I 
returned  and  told  the  defendant  of  what  I  had  seen,  and  told 
him  that  the  sow  answered  the  description  which  he  had  given 
me  of  his.  From  the  beginning  I  was  cautious ;  told  defendant 
that  his  negroes  said  it  was  his  hog,  but  did  not  give  him  my 
opinion. 

^^  I  went  again ;  met  plaintiff,  who  was  walking  to  a  field  a 
mile  off,  but  was  not  sober.  He  said,  *  I've  been  told  you  have 
been  at  my  pen  to  claim  a  hog  for  Dr.  Gunter.'  I  answered, 
'  No,  I  went  to  look  at  it.'    He  replied,  <  Tell  Dr.  G.  that  it  is 
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my  hog — he'll  not  get  it — ^he  may  go  to  helL'  On  my  way 
back  I  passed  near  the  pen,  and  saw  plaintiff's  negroes  cleaning 
a  hog  there.  I  delivered  no  message  from  defendant  to  plaintiff, 
but  on  my  return  told  defendant  what  the  plaintiff  had  said, 
and  of  my  having  seen  the  hog  killed. 

'^  Next  day  the  defendant  talked  to  me  of  the  matter — said 
he  could  not  lose  his  hog  in  that  way ;  he  must  look  into  it ; 
would  indict  Marshall  for  it 

"  That  night  (Tuesday)  some  negroes  of  plaintiff's  were  burnt ; 
next  day  defendant  said,  '  I  believe  I  will  drop  the  idea  of  troub- 
ling Marshall  about  the  hog ;  he  has  lost  much  more  than  I 
have.' 

"  Afterwards,  during  several  weeks  before  the  commencement 
of  the  suit,  defendant  would  talk  to  me  of  the  matter,  whilst  I 
was  engaged  about  the  plantation ;  he  still  seemed  inclined  to 
see  into  it,  and  wanted  pay  for  his  hog. 

"  Once  he  said,  Marshall  has  got  the  sow,  but  I've  got  the 
pigs  in  the  pen,  and  he  will  not  get  them.  Again,  about  two 
weeks  after  my  visit  to  the  pen,  he  said,  '  I've  applied  to  Squire 
Vinson  for  a  warrant ;  he  says  it  is  unpleasant,  and  advises  me 
to  go  to  Columbia,  but  I  told  him  that  was  inconvenient,  and 
asked  if  he  would  not  act  if  I  insisted,  and  he  said  yes.' 

"  He  never  used  the  word  steal,  but  used  words  which  I  con- 
sidered of  like  import :  for  instance,  when  the  parties  met  at 
Squire  Vinson's,  defendant  said  to  plaintiff,  '  It  was  my  hog ; 
pay  me  for  it,-,  and  I'll  say  no  more  about  it.'  Plaintiff  refused, 
and  defendant  said,  '  I've  known  you  long,  dealt  with  you  much, 
and  found  no  dishonesty.  I  would  hate  now  to  stain  your 
character,  and  thought  the  easiest  way  was  for  you  to  pay  for 
the  hog.'  Plaintiff  answered,  'I  don't  pay  for  my  own  prop- 
erty.' My  inference  was,  that  the  defendant  meant  stealing.  If 
one  should  say  that  I  had  killed  his  hog,  I  would  understand 
that  he  meant  I  had  stolen  it.  In  the  conversation  at  Vinson's, 
plaintiff  acknowledged  that  he  had  been  wrong  in  putting  the 
hog  out  of  the  way,  but  said,  *  I  killed  it  to  save  it,  for  I  allowed 
Gunter's  negroes  would  take  it  out  of  my  pen  that  night'^ 
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''  One  side  of  swallow  fork  cut  o£f,  makes  figure  7 ;  the  sow's 
ear  looked  as  if  figure  7  had  been  turned  into  a  stump ;  but 
neither  swallow  fork  nor  figure  7  properly  made,  comes  down 
into  the  ear  so  low  as  that  stump  was. 

"  Edward  Chanter. — At  the  dinner,  my  father  did  not  use  the 
word  hog'Stealing.  He  asked  Vinson  for  an  indictment  against 
Marshall,  but  did  not  say  for  what,  whether  for  stealing,  or  to 
set  the  worth  of  the  hog.  I  afterwards  spoke  to  Hayes  about  it, 
and  think  I  am  exact  as  to  the  language.  Vinson  said,  '  Doctor, 
you  had  better  do  as  I  did.'  Father  asked,  '  What's  that  ?'  and 
Vinson  said,  ^  I  sent  to  my  neighbor  word  to  turn  my  pigs  out 
of  his  pen.'  I  answered,  '  It  is  too  late  for  that — the  hog  is 
killed ;'  and  Vinson  said  to  me,  '  Don't  let  the  old  man  indict 
Marshall.'    I  promised  that  I  would  put  a  stop  to  it 

'^  At  Vinson's,  father  said  to  plaintiff,  '  You  pay  me  for  the 
hog.'  Plaintiff  said,  '  It  was  mine.'  Father  said,  '  Well,  let  us 
put  up  Jones  to  swear  whose  it  was,  and  stand  to  that.'  Some 
of  the  company  answered  that  that  would  not  do,  as  Jones  would 
only  say  to  the  best  of  his  belief.  I  said  I  thought  they  were 
mistaken,  and  Vinson  reminding  me  of  my  promise,  told  me  to 
put  a  stop  to  it,  whereupon  I  said,  '  Jones  cannot  tell  whose  hog 
it  was.'  Jones  was  there.  I  said,  '  Marshall,  you  got  the  mes- 
sage, and  still  killed  the  sow.'  He  said  'Yes.'  Vinson  told 
him,  *  There  you  were  wrong,'  and  father  said,  'You  would 
not  have  done  it  if  you  had  been  sober,  for  I've  known  you 
long.'  Marshall  said,  'He  would  drink  no  more,'  and  I  thought 
the  whole  affair  was  dropped  until  the  writ  came. 

"In  his  address  to  the  jury,  one  of  the  defendant's  counsel 
insisted,  that  the  evidence  was  inapplicable  to  the  9th  and  11th 
counts ;  that  under  the  8th  count  the  imputation  of  malice  had 
been  rebutted,  and  that  all  the  other  counts  were  insufficient, 
because  they  either  alleged  words  that  were  plainly  not  action- 
able per  se^  and  contradicted  the  inuendoes  that  ascribed  to  them 
an  actionable  signification,  or  were  at  most  equivocal,  and  could 
be  aided  only  by  a  prefatory  averment,  of  which  there  was  none. 

"  I  left  it  to  the  jury  to  judge  whether  the  9th  and  11th  counts 
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had  been  proved.  I  thought  the  1st,  3d  and  6th  insufficient.  I 
held  that  the  7th  would  suffice  if  the  jury  believed  that  the 
words  would  well  carry  the  meaning  that  had  been  ascribed  to 
them,  and  were  understood  and  should  have  been  understood 
by  the  witnesses  according  to  that  meaning.  Where  no  extrin- 
sic circumstance  gave  to  words  a  meaning  different  from  their 
ordinary  import,  but  an  actionable  signification  was  to  be  col- 
lected from  ambiguous  words  themselves,  and  other  words  ac- 
companying them,  I  considered  that  no  prefatory  averment  was 
necessary,  but  that  from  all  the  words  spoken  and  laid,  and  the 
manner  of  the  speaking,  the  jury  should  judge  of  the  propriety 
of  the  inuendoes. 

'^  I  instructed  the  jury  that  an  action  would  not  lie  for  words 
spoken  to  a  magistrate  in  a  bona  fide  eifort  to  institute  a  prose- 
cution for  the  crime  imputed  by  the  words ;  but  that  such  action 
would  lie  for  words  maliciously  spoken  to  a  magistrate,  as  to 
any  other  person,  where  there  was  no  real  application  for  crimi- 
nal proceedings.  I  left  it  to  the  jury  to  judge,  whether  the  de- 
fendant, when  he  rehearsed  to  Vinson  the  narration  he  had 
given  to  Hayes  and  Edward  Gunter,  was  really  applying  to  a 
magistrate  for  a  warrant ;  if  he  was  not,  I  supposed  the  2d,  4th 
and  6th  counts  might  be  sustained  by  the  evidence.  I  had  then 
only  heard  one  of  those  counts,  hastily  read,  and  been  told  that 
the  others  were  in  general  similar.  Upon  looking  at  a  copy  of 
the  second,  I  find  the  allegation  that  defendant  was  applying 
for  a  warrant  more  distinctly  made  than  I  had  supposed  ;  but  I 
yet  think  that  proof,  showing  the  application  not  to  have  been 
bona  fide,  would  authorize  a  recovery  under  that  count.  The 
official  character  of  the  witness  may  be  mere,  descriptio  per- 
soncB,  and  the  words  which  seem  to  indicate  the  purpose  of 
applying  for  a  warrant,  only  show  the  malice  more  plainly, 
when  it  is  found  that  that  purpose  did  not  exist.  It  is  at  last  a 
question  of  malice,  and  that  the  jury  has  found,  notwithstanding 
circumstances  that  ordinarily  rebut  its  existence. 

"  Under  the  8th  count,  I  held  that  if  want  of  probable  cause 
existed,  malice  would  be,  prima  fadcj  implied,  but  might  be 
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rebutted.  I  instructed  the  jury  upon  the  law  concerning  prob- 
able cause,  and  submitted  the  facts  involved  in  that,  and  in  the 
rebuttal  of  malice  which  had  been  argued  to  have  been  made, 
to  the  decision  of  the  jury.  If  any  sufficient  count  was  found 
to  have  been  proved,  I  thought  it  unimportant  whether  other 
counts  charging  the  same  words  were  or  were  not  sufficient  (a) 

(a)  The  Ist,  3d  and  5th  counts  of  the  declaration  were  ruled  insufficient  by  the  Circuit 
Jodge.    Of  the  10th  no  notice  at  all  was  taken.    The  other  counts  are  as  follows : 

Second  Count  — And  afterwards,  to  wit,  on  the  day  of  in  the  year  one 

thousand  eight  hundred  and  fifty-two  aforesaid,  at  Columbia  aforesaid,  in  a  certain  other 
discourse  which  the  said  Brian  Gunter  then  and  there  had  with  the  said  Andrew  P.  Vinson, 
then  and  there  being  one  of  the  magistrates  in  and  for  the  District  of  Richland  in  the 
State  aforesaid,  in  the  presence  and  hearing  of  diners  other  good  and  worthy  citizens  of 
this  State,  he,  the  said  Brian  Qunter,  further  contriving  and  intending  as  aforesaid,  then 
and  there  in  the  presence  and  hearing  of  the  said  last  mentioned  citizens,  then  and  there 
'  falsely  and  maliciously  spoke  and  published  of  and  concerning  the  said  John  Marshall, 
these  other  false,  scandalous,  malicious  and  defamatory  words  following,  that  is  to  say  : 
I  (meaning  the  said  Brian  Gunter)  have  just  been  telling  Mr.  Hays  (meaning  thereby 
one  £.  S.  J.  Hayes)  and  Ned,  (moaning  thereby  one  Edward  Gunter,)  of  a  sow  of  mine 
(meaning  thereby  a  sow  of  said  Brian  Gunter)  that  was  killed  by  John  Marshall,  (mean- 
ing the  plaintiff,)  (meaning  thereby  that  he,  the  said  Brian  Gunter,  had  just  been  telling 
the  said  £.  S.  J.  Hayes  and  Edward  Gunter  that  the  said  John  Marshall  had  stolen  a  sow 
belonging  to  the  said  Brian  Gunter,)  which  (meaning  the  said  sow)  I  (meaning  the  said 
Brian  Gunter)  con  prove  to  be  my  (meaning  the  said  Brian  Gunter's)  property  by  Ruffin 
Jones — (meaning  thereby  that  the  said  John  Marshall  had  been  guilty  of  hog  stealing) — 
I  (meaning  the  said  Brian  Gunter)  want  yon  (moaning  the  said  Andrew  P.  Vinson)  to 
give  me  .(meaning  the  said  Brian  Gunter)  a  warrant  against  Marshall,  (meaning  John 
Marshall,  the  plaintiff,)  for  hog  stealing,  (meaning  thereby  that  the  said  Brian  Gunter 
wished  the  'said  Andrew  P.  Vinson,  as  a  magistrate  of  said  District  of  Richland,  to  issue 
a  warrant  for  hog  stealing  against  the  said  John  Marshall,)  (meaning  thereby  to  charge 
the  said  John  Marshall  with  the  crime  of  hog  stealing,)  I  (meaning  the  said  Brian  Gunter) 
require  you  (moaning  the  said  A.  P.Vinson)  to  do  your  (meaning  the  said  Vinson's)  duty 
as  a  magistrate,  (meaning  thereby  that  the  said  Brian  Gunter  required  the  said  A.  P. 
Vinson,  as  one  of  the  magistrates  of  the  District  of  Richland  as  aforesaid,  to  issue  a  war- 
rant against  the  said  John  Marshall  for  hog  stealing,)  (meaning  thereby  that  the  said 
John  Marshall  was  guilty  of  t^e  crime  of  hog  stealing.) 

Fourth  Count. — And  aflerwafds,  to  wit,  on  the  day  of  in  t^e  year  of 

our  Lord  one  thousand  eight  hundred  and  fifty-two  aforesud,-  in  a  certain  other  discourse 
which  the  said  Brian  Gunter  then  and  there  bad  with  the  said  Andrew  P.  Vinson,  he,  the 
said  Andrew  P.  Vinson  then  and' there,  being  one  of  the  magistrates  in  and  for  the  District 
of  Richland,  in  the  State  aforesaid,  and  within'  the  jurisdiction  of  this  Court,  in  the 
presence  of  divers  other  good  and  worthy  citizens  of  this  Btato,  he,  the  said  Brian  Gunter, 
further  contriving  and  intending,  as  aforesaid,  then  and  there  in  the  presence  and  hearing 
of  the  said  last  mentioned  citizens,  then  and  there  falsely  and  maliciously  spoke  and  pub- 
lished of  and  oottceming  the  said  -John  Manhall,  these  other  fiilsei  soandalooB,  malioioiiB 
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"  The  jury  found  for  the  plaintiff  $3,000,  which  was  an 
amount  higher  than  I  would  have  found ;  but  it  was  for  thera, 
and  not  for  me,  to  fix  the  amount  of  damages,  and  probably  the 
result  they  attained  is  wise  and  just." 

The  defendant  appealed,  and  now  moved  this  Court  for  a  new 
trial  upon  the  grounds 
1.  Because  his  Honor,  the  presiding  Judge,  instructed  the 

and  defamatoiy  words,  that  u  to  say :  I  (meaning  the  said  Brian  Ganter)  want  yon 
(meaning  the  said  Andrew  P.  Vinson)  to  give  me  (meaning  the  said  Brian  Gmiter)  a 
warrant  against  John  Marshall,  (meaning  John  Marshall,  the  plaintiff,)  for  hog  stealing, 
(meaning  thereby  that  the  said  Brian  Ganter  wished  the  said  Andrew  P.  Vinson,  as  a 
magistrate  of  said  District  of  Richland,  to  issne  a*  warrant  for  hog  stealing  against 
the  said  John  Marshall,)  (meaning  thereby  to  charge  the  said  John  Marshall, 
the  plaintiff,  with  the  crime  of  hog  stealing,)  I  (meaning  the  said  Brian  Ganter,) 
require  you  (meaning  the  said  Andrew  P.  Vinson)  to  do  your  (meaning  the  said 
Andrew  P.  Vinson's)  duty  as  a  magistrate — (meaning  that  the  said  Brian  Ganter 
required  the  said  Andrew  P.  Vinson,  as  one  of  the  magistrates  of  the  District  of  Richland 
as  aforesaid,  to  issue  a  warrant  against  the  said  John  Marshall  for  hog  stealing,)  (mean- 
ing thereby  that  the  said  John  Marshall  was  guilty  of  the  crime  of  hog  stealing.) 

Sixth  Count. — And  afterwards,  to  wit^  on  the  day  of  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  flfty-two  aforesaid,  at  Columbia  aforesaid,  and 
within  the  jurisdiction  of  this  Court,  in  a  certain  other  disoonrse  which  the  said  Brian 
Gunter  then  and  there  had  with  the  said  Andrew  P.  Vinson,  then  and  there  being  one  of 
the  magistrates  in  and  for  the  District  of  Richland,  in  the  State  aforesaid,  in  the  presence 
and  hearing  of  divers  other  good  and  worthy  citizens  of  this  State,  the  said  Brian  Gunter, 
further  oontriring  and  intending,  as  aforesaid,  then  and  there  in  the  presence  and  hearing 
of  the  said  last  mentioned  citizens,  then  and  there  falsely  and  maliciously  spoke  and  pub- 
lished of  and  concerning  the  said  John  Marshall,  these  and  other  false,  scandalous, 
malicious  and  defamatory  words  following,  that  is  to  say :  I  (meaning  the  said  Brian 
Ganter)  want  you  (meaning  the  said  Andrew  P.  Vinson)  to  give  me  (meaning  the  said 
Brian  Gunter)  a  warrant  against  John  Marshall,  (meaning  the  said  John  Marshall,  the 
plaintiff,)  for  hog  stealing,  (meaning  thereby  that  the  said  Brian  Gunter  wished  the  said 
Andrew  P.  Vinson,  as  a  magistrate  of  the  District  of  Richland  aforesaid,  to  issue  a  war- 
rant against  said  John  Marshall  for  hog  stealing,) — (meaning  thereby  to  charge  the  said 
John  Marshall  with  the  crime  of  hog  stealing.) 

Seventh  Count. — And  afterwards,  to  wit,  on  the  day  of  in  the  year  one 

thousand  eight.hnndred  and  fifty-two  aforesaid,  at  Columbia  aforesaid,  in  a  certain  other 
discourse  which  the  paid  Brian  Gtmter  then  and  there  had  with  one  E.  S.  J.  Hays,  other- 
wise known  as  Elliott  S.  J.  Hays,  in  the  presence  and  hearing  of  divers  other  good  and 
worthy  citizens  of  the  State,  he,  the  said  Brian  Gunter,  further  contriving  and  intending, 
as  aforesaid,  then  and  there,  in  the  presence  and  hearing  of  the  said  last  mentioned 
oitisens,  falsely  and  maliciously  spoke  and  published  of  and  concerning  the  said  John 
Marshall,  these  qther  false,  scandalous,  malicious  and  defamatory  words,  that  is  to  say  : 
I  (meaning  the  said  Brian  Gunter)  had  been  to  dine  at  General  Hopkins's,  (meaning 
titerebgr  one  General  William  Hopkins,)  (meaning  thereby  that  the  said  Brian  Gdnter  had 
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jury,  that  they  might  find  a  verdict  for  the  plaintiff  on  the  7th 
count  of  the  declaration,  if  the  proof  were  sufficient ;  whereas, 
in  fact,  the  words  laid  in  the  said  count  are  not  actionable  in 
themselves,  and  are  not  so  explained  by  the  colloquium  and 
averments  as  to  be  made  actionable. 
2.  Because,  under  the  2d,  4th  and  6th  counts  of  the  declara- 

been  dining  at  the  reridenoe  of  the  said  Qenenl  William  HopkinB,)  and  got  home  late  in 
the  erening,  (meaning  thereby  that  the  said  Brian  Gonter  had  retomed  home  late  in  the 
evening,)  and  when  I  (meaning  the  said  Brian  Gunter)  got  home,  I  (meaning  the  laid 
Brian  Gunter)  was  told  by  two  of  my  (meaning  the  said  Brian  Gnnter's)  girls,  (meaning 
thereby  servants  of  the  said  Brian  Gunter,)  that  they  (meaning  the  said  girls) 
had  seen  a  black  sow  of  mine  (meaning  of  the  said  Brian  Gunter's)  shut  up  in  Marahall's 
(meaning  the  said  plaintiff's)  pen,  and  I  (meaning  the  said  Brian  Gunter)  sent  for  BoiBn 
Jones,  (meaning  one  Ruffin  Jones,)  and  directed  him  (meaning  the  said  Ruffin  Jones)  to 
goto  Marshall's  (meaning  the  said  plaintiff)  and  see  about  it,  (meaning,  to  see  about  the 
sow  in  the  plaintiff's  pen.)  Jones  (meaning  the  said  Roflln  Jones)  went  down  (meaning 
down  to  the  plaintiff's)  in  the  evening,  passed  by  the  pen,  (meaning  the  pen  of  the  plain- 
tiff,) and  saw  the  sow,  (meaning  the  sow  above  mentioned,  ae  olaimed  by  the  said  Brian 
Gunter,)  and  Jones  (meaning  the  said  Rufl3n  Jones)  said  that  the  mark  (meaning  the  mark 
of  the  said  sow)  had  been  recently  altered,  (the  said  defendant  thereby  intending  to  diarge 
the  said  plaintiff  with  wrongfully  and  illegally  altering  the  mark  on  his,  the  said  defen- 
dant's, BOW.)  Jones  (meaning  the  said  Ruffin  Jones)  met  Marshal],  (meaning  the  said 
plaintiff,)  and  Marshall  (meaning  the  said  plaintiff)  said  to  liim,  (meaning  the  said  Ruffin 
Jones,)  "  I  (meaning  the  said  plaintiff)  understand  that  old  Bootor  Gunter  (meaning  the 
said  Brian  Gunter)  says  that  I  (meaning  the  said  plaintiff)  have  one  of  his  (meaning  the 
aaid  Brian  Gnnter's)  sows  shut  up  in  my  (meaning  the  said  plaintiff's)  pen.  Tell  Gunter 
(meaning  the  said  Brian  Gunter)  the  sow  (meaning  the  sow  aforesaid)  is  mine,  (meaning 
the  said  plaintiff's,)  that  I  (meaning  the  said  plaintiff)  can  prove  it,  and  that  he  (mean- 
ing the  said  Brian  Gunter)  will  never  see  her  (meaning  the  said  sow)  again ;  and  that  he 
^meaning  the  said  Brian  Gunter)  may  go  to  hell."  Jones  (meaning  the  said  Ruffin 
Jones)  passed  the  pen  (meaning  the  pen  of  the  said  plaintiff)  shortiy  after,  and  saw 
Marshall's  (meaning  the  plaintiff's)  negroes  cleaning  the  hog,  (meaning  the  aforeeaidsow.) 
Now,  what  do  you  (meaning  the  aforesaid  Elliott  S.  J-Hays)  think  of  thati — a  sow  [mean- 
ing the  sow  aforesaid]  I  [meaning  the  said  Brian  Gunter]  know  as  well  a<  one  of  my 
[meaning  the  said  Brian  Gnnter's]  yard  dogs, — [meaning  thereby  that  the  said  John 
Marshall  had  unlawfUly  and  feloniously  stolen  a  hog  belonging  to  the  said  Brian  Gunter.] 
Eighth  (7ounl.— And  whereas,  also,  the  said  plaintiff  now  is  a  good,  true,  honest,  just 
and  faithful  oitisen  of  this  State,  and  as  suoh  hath  always  behaved  and  oondneted  him- 
Mlf,  and  hath  not  ever  been  guilty,  or,  until  the  time  of  the  committing  of  the  several 
l^evanoes  by  the  said  defendant,  as  hereinafter  mentioned,  been  suspected  to  have  been 
guilty,  of  felony  or  any  other  suoh  crime ;  by  means  whereof  he,  the  said  plaintifl^  belbre 
the  committing  of  the  said  several  grievances,  by  the  said  defendant,  as  hereinafter  men- 
tioned, had  deservedly  obtained  and  acquired  the  good  opinion  and  credit  of  all  his  neigh- 
bors, and  other  good  and  worthy  oitiiens  of  this  State,  to  wit  at  Columbia  afbxesaid— yet 
the  said  defendant^  well  knowing  the  premises,  but  contriving  and  maUdoadj  intending^ 
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tion,  his  Honor  left  it  to  the  jury  as  a  question  of  fact,  to  find 
whether  the  defendant  spoke  the  words  therein  laid  in  a  bona 
fide  application  to  a  magistrate  for  a  warrant,  or  not ;  in  which 
latter  alternative  they  were  instructed  that  they  were  at  liberty 
to  find  for  the  plaintiff  on  those  counts ;  whereas,  it  is  respect- 
fully submitted,  that  no  evidence  would  have  authorized  the 

to  iigare  the  said  plaintiff  in  his  aforesaid  good  name,  fame  and  oredit,  and  to  bring  him 
into  public  soandali  infamy  and  disgraoe,  and  to  caose  him,  the  said  phuntiff,  to  be  im- 
prisoned, and  thereby  impoyerish,  oppress  and  wholly  roin  him,  heretofore  to  wit  on  the 
day  of  in  the  year  1852  aforesaid,  at  Golnmbia  aforesaid,  went  and  ap- 

peared before  one  A.  P.  Vinson,  esq.,  then  and  there  being  one  of  the  magistrates  assigned 
to  keep  the  peaoe  in  and  for  the  said  District  of  Richland,  in  the  State  aforesaid,  and  then 
and  there,  before  the  said  A.  P.  Vinson,  so  being  such  magistrate  as  aforesaid,  to  wit  at 
Colombia  aforesaid,  falsely  and  maUoiously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  charged  the  said  plaintiff  with  having  feloniously  stolen  a  oertein  hog 
of  him,  the  said  defendant ;  and  upon  such  charge,  he,  the  said  defendant,  then  and  there 
falsely  and  maliciously,  and  without  any  probable  cause  whatsoever,  demanded  of  and 
from  the  said  A.  P.  Vinson,  esq.,  so  being  such  magistrate  as  aforesaid,  his,  the  said  A. 
P.  Vinson's,  certain  warranty  under  his  hand  and  seal,  for  the  apprehending  and  taking 
of  the  said  plaintiff,  and  for  bringing  him,  the  said  plaintiff,  before  him,  the  said  A.  P. 
Vinson,  esq.,  or  some  other  magistrate  of  the  said  State,  to  be  dealt  with  according  to 
law,  for  the  said  supposed  offence. 

Ninih  C<mnt. — And  afterwards,  to  wit  on  the  day  of  in  the  year  one 

thousand  eight  hundred  and  fifty-two  aforesaid,  at  Columbia  aforesaid,  in  a  certain  other 
discourse  which  the  said  Brian  Gunter  then  and  there  had  with  one  and 

other  persons,  in  the  presence  and  hearing  of  divers  other  good  and  worthy  oitisens  of 
this  State,  he,  the  said  Brian  Onnter,  further  contriving  and  intending,  as  aforesaid,  then 
and  there,  in  the  presence  and  hearing  of  the  said  last  mentioned  oitisens,  falsely  and 
nuJioionsly  spoke  and  published  of  and  concerning  the  said  plaintiff,  these  other  false, 
soandalous,  malicious,  and  defamatory  words  following,  that  is  to  say :  Marshall  (mean- 
ing the  plaintiff)  has  stolen  my  (meaning  the  said  defendant's)  sow,  (meaning  thereby  to 
charge  the  said  plaintiff  with^the  crime  of  hog  stealing.) 

JBUventh  Covnt. — And  afterwards,  to  wit  on  the  day  of  in  the  year 

one  thousand  eight  hundred  and  fifty-two  aforesaid,  at  Columbia  aforesaid,  in  a  certain 
other  discourse  which  the  said  Brian  Gunter  then  and  there  had,  with  one  Ruffin  Jones, 
and  other  persons,  in  the  presence  and  hearing  of  divers  other  good  and  worthy  citiiene 
of  this  State,  he,  the  said  Brian  Gunter,  further  contriving  and  intending,  as  aforesaid, 
then  and  there,  in  the  presence  and  hearing  of  the  said  last  mentioned  dtiiens,  fialsely 
and  maliciously  spoke  and  published  of  and  ooneeming  the  said  plaintiff  these  other 
false,  soandalous,  malidouB  and  defamatory  words  following,  that  is  to  say :  Marshall 
[meaning  the  plaintiil^]  has  stolen  my  [meaning  the  said  Brian  Guntor's]  sow,  and  I 
[meaning  the  said  Brian  Gunter,]  want  yon  [meaning  the  sud  RuiBn  Jones,]  to  go  to  his 
[meaning  the  plaintiff's]  house  and  see  about  it,  [meaning  thereby  that  the  said  plaintiff 
had  fekmiously  stolen  a  hog  belonging  to  the  said  Brian  Gunter.]  He  [meaning  the  said 
plaintiff,]  has  got  her  [meaning  the  said  sow,]  in  his  [meaning  sud  plaintiff's]  pen,  now» 
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jury  to  find  a  verdict  for  the  plaintiff  on  those  counts,  of  which 
an  essential  part  was  the  averment,  that  the  defendant  spoke 
the  words  charged  in  an  application  to  a  magistrate  for  a 
warrant. 

3.  Because  his  Honor  instructed  the  jury,  that  they  might  find 
a  verdict  for  the  plaintiff  on  the  11th  count  of  the  declaration, 
when  it  is  respectfully  submitted  that  there  was  no  testimony 
whatever  to  prove  the  utterance  of  the  actionable  words  laid  in 
that  count. 

4.  Because,  if  the  jury  found  their  verdict  on  the  8th  count  of 
the  declaration,  it  was  contrary  to  the  decided  weight  of  the 
testimony,  which  negatived  all  presumption  of  malice  on  the 
part  of  the  defendant. 

5.  Because  the  damages  assessed  by  the  jury  are  excessive 
and  unreasonable. 

Gregg,  Garlingtorif  for  the  motion,  cited,  on  the  first  ground, 
Sturgeneger  vs.  Taylor y  2  Brev.  480 ;  6  T.  R.  691 ;  Asbell  vs. 
Witt,  2  N.  &  McO.  364 ;  Power  vs.  Miller,  2  McC.  220 ;  2 
Rice  Dig.  294,  §  20  ;  Davis  vs.  Johnson,  2  Bail.  579 ;  Morgan 
vs.  Livinginston,  2  Rich.  572 ;  1  Stark,  on  Slander,  372,  383, 
391,  416,  418,  421  ;  15  Wend.  232;  4  M.  &  S.  164 ;  2  Stra. 
934 ;  1  Chit.  PL  306,  400,  404 ;  5  Ad.  <fc  El.  654 ;  Rex  vs. 

Horne,  2  Cowp.  683 ;  4  Blackf.  470 ;  4  Shepl.  317 :   on  the 

- 

and  I  [meanrng  said  Brian  Gunter,]  want  you  [meaning  aaid  Boffin  Jones,]  to  go  and  see 
about  it,  [meaning  thereby  to  charge  the  said  plaintiff  with  the  crime  of  hog  stealing.] 
By  means  of  the  committing  of  which  said  seyeral  grievances,  by  the  said  Brian  Gonter, 
as  aforesaid,  he,  the  said  John  Marshall,  hath  been,  and  is,  greatly  injured  in  his  said 
good  name,  fame  and  credit,  and  brought  into  public  scandal,  infamy  and  disgrace,  with 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  citizens  of  this  State,  insomuch 
that  divers  of  those  neighbors  and  citizens,  to  whom  the  innocence  and  integrity  of  the 
said  John  Marshall,  in  the  promises,  were  unknown,  have,  on  occasion  of  the  commitUng 
of  the  sud  grievances,  by  the  said  Brian  Gunter,  as  aforesaid,  from  thence,  hitherto,  sus- 
pected and  belieyed,  and  still  do  suspect  and  believe,  the  said  John  Marshall  to  have 
been,  and  to  be,  a  person  guilty  of  hog  stealing,  and  have,  by  reason  of  the  committing 
of  the  said  grievances,  by  the  said  Brian  Gunter,  as  aforesaid,  firom  thence,  hitherto, 
wholly  refused,  and  still  do  refuse,  to  have  any  transaction,  aoq[uaintanoe  or  disoourse 
with  him,  the  said  John  Marshall,  as  they  were  before  used  and  accustomed  to  have,  and 
otherwise  would  have  had ;  and  the  said  John  Marshall  hath  been,  and  is,  by  means  of 
the  premises,  otherwise  greatly  beared,  to  wit  at  Columbia  aforesaid,  to  the  damage,  ^ 
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second  ground,  1  Stark,  on  Sland.  246-7  ;  Hodgson  vs.  Scarlett^ 
.  1  B.  &  Al.  244  ;  Vause  vs.  Lee^  1  Hill,  197 ;  *  Milom  vs.  Burn- 
slides,  1  N.  <fc  McO.  426  ;  Sanders  vs.  Rollinsonj  2  Strob.  447  ; 
Tkorne  vs.  Blanchard,  5  Johns.  R.  508 :  on  fourth  ground,  1 
iStark.  on  Slander,  226 ;  4  Co.  290  ;  Cro.  Jac.  432  ;  4  Co.  292 ; 

1  Hill,  197  :  and  on  fifth  ground,  Sims  vs.  McLendon^  3  Strob. 
557  ;  Poppenheim  vs.  Wilkes,  2  Rich.  354. 

Arthur,  S,  O,  Talley,  contra,  cited,  on  first  ground,  Hogg 
ads.  Wilsmi,  1  N.  dc  McC.  216;  Davis  vs.  Davis,  2  N.  &  McC. 
81 ;  Sawyer  ads.  Eifert,  2  N.  &  McC.  511 ;  Hugley  vs, 
Hugley,  2  Bail.  592 ;  3  Lev.  68  ;  1  Stark,  on  Slander,  44, 46,  62, 
108,  390,  393 ;  6  C.  &  P.  245 ;  8  Mod.  240 ;  9  East,  56 ;  Miller 
vs.  Ker,  2  McC.  285 ;  Randall  vs.  Holsenbake,  3  Hill,  175 ; 
Peake  N.  P.  25  ;  2  Camp.  72 ;  Holt,  R.,  425 ;  5  East,  463 ;  3 
Brev.  95;  2  Sp.  592;  Davis  vs.  Ruff,  Cheves,  17:  on  the 
second  ground,  1  Chit.  PL  351 ;  1  Saund.  R.  117,  note  4,  132 ; 
Gale  vs.  Hays,  3  Strob.  455  ;  1  Stark,  on  Slander,  264,  426 ;  1 
B.  &  C.  24 ;  Smith  vs.  Youm^ns,3  Hill,  85 ;  Heyward  vs.  Cuth- 
bert,  4  McC.  354 ;  3  Johns.  R.  178 ;  3  Stark.  Ev.  896 ;  4  Serg. 
&  R.  420 ;  Leigh  N.  P.  1368-9, 1374 :  on  third  ground,  Grubbs 
ads.  Kyzer,  3  McC.  305 ;  1  Stark,  on  Slander,  323,  374 :  on 
fourth  ground,  1  Mill,  162;  2  Mill,  452;  1  Bail.  113,  421 :  on 
fifth  ground,  Davis  vs.  Ruff,  Chev.  17 ;  Davis  vs.  Whitridge, 

2  Strob.  232 ;  2  N.  &  McC.  217.    They  also  cited  2  Selw.  N.  P. 
430,  436 ;  5  Esp.  R.  110,  note ;  44  Eng.  C.  L.  R.  225. 

The  opinion  of  the  Court  was  delivered  by 

Glover,  J.  The  first  ground  of  appeal  submits,  '^  that  the 
words  laid  in  the  7th  count  are  not  actionable  in  themselves  and 
are  not  so  explained  by  the  colloquium  and  averments  as  to  be 
made  actionable."  Words  which  do  not  in  express  terms  charge 
a  crime  may  be  actionable  if  used  in  such  manner  as  to  convey 
the  imputation  of  crime.  The  construction  of  slanderous  words 
depends  upon  the  understanding  of  those  who  heard  them.  It 
is  their  popular,  and  not  their  legal,  technical  import  which  fur- 
nishes a  rule  for  ascertaining  their  meaning :  otherwise  the  most 
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licentious  indulgence  would  be  extended  to  a  slanderer  who 
should  clothe  his  defamatioi)  in  studied  phrases  and  equi\rocal. 
language.  {Sawyer  ads.  Eifertj  2  N.  &  McC.  611 ;  Davis  vs. 
Johnson^  2  Bail.  679.)  In  a  late  case,  Lord  Denman  has  very 
clearly  expressed  the  true  rule  which  should  govern  the  con- 
struction of  words  used  in  a  double  sense  : — '^  The  question  in 
an  action  for  words  is,  not  what  the  party  using  them  considered 
their  meaning  by  any  secret  reservation  in  his  own  mind,  but 
what  he  meant  to  have  understood  as  their  meaning  by  the  par- 
ty to  whom  he  uttered  them."  {Read  vs.  Ambridge^  6  C.  6c 
P.  308.)  Nor  should  he  be  protected  by  a  construction  which 
would  give  him  the  benefit  of  the  mildest  sense  in  which  the 
words  might  be  understood,  but  their  reasonable  import  as  un- 
derstood by  those  to  whom  they  are  addressed  will  govern  the 
Court  and  jury  in  their  interpretation.  (Davis  vs.  Davisy  2  N. 
&  McC.  81 ;  Surges  vs.  Boucher^  8  Mod.  240.) 

It  is  not  always,  therefore,  the  mode  of  expression  which  may 
be  adopted  that  renders  words  actionable  per  se^  but  the  rea- 
sonable construction  which  hearers  put  upon  their  usual  and 
popular  import.  Protection  should  not  be  extended  to  him  who 
imputes  crime  under  a  vague  expression  used  to  injure  another, 
whilst  he  is  shielded  from  punishment  by  his  own  artifice. 
{Hunt  vs.  Algar,  6  C.  &  P.  245.) 

Whether  the  words  alleged  in  the  7th  count  were  actionable 
by  themselves  was  properly  submitted  to  the  jury,  and  after  they 
have  passed  upon  them,  the  Court  will  construe  them  in  that 
sense  which  will  support  the  verdict.  The  whole  conversation 
with  Hays  is  detailed  with  proper  inuendoes,  and  the  language 
is  not  so  vague  as  to  convey  the  double  meaning  of  felony  or 
trespass,  nor  was  it  so  understood  by  those  to  whom  Gunter 
spoke : — That  Marshall  had  his  hog  shut  up  in  a  pen — had  al< 
tered  the  mark,  and  that  his  negroes  had  cleaned  it,  were  words 
significant  of  the  speaker's  meaning  and  of  the  sense  which  he 
intended  his  language  should  convey.  Hayes's  evidence  sus- 
tained the  plaintiff's  allegations  and  inuendoes,  and  the  con- 
clusion of  the  jury  removes  any  doubt  of  vagueness  in  the  ex- 
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pression  of  which  the  defendant  desired  to  avail  himself,  and 
as  he  could  have  oflFered  evidence,  under  his  plea,  to  show  that 
the  words  were  used  in  a  different  and  qualified  sense,  it  is  too 
late,  after  verdict,  to  urge  a  different  meaning  from  that  which 
the  jury  has  found,  and  which  the  Court  is  bound  to  adopt. 
(Stark.  53.)  No  reference  to  extrinsic  circumstances  was  ne- 
cessary to  explain  the  language  which  Gunter  used,  and  no 
averment  of  such  circumstances  was  therefore  required.  A 
prefatory  averment  was  superseded  by  the  apparent  additional 
import  of  the  words  used,  and  connecting  the  plaintiff  with  the 
defamatory  words,  it  was  enough  that  the  matter  should  be  set 
out  with  the  proper  inuendoes.  Even  if  a  direct  averment  be 
necessary,  the  omission  of  it  must  be  pointed  out  by  a  special 
demurrer,  and  will  be  intended  after  verdict.     (Stark.  385.) 

This  Court  is,  therefore,  satisfied  with  the  charge  of  the  pre- 
siding Judge  instructing  the  jury, — "  That  the  7th  count  would 
suffice  if  the  jury  believed  that  the  words  would  well  carry  the 
meaning  that  had  been  ascribed  to  them,  and  were  understood 
and  should  have  been  understood  by  the  witnesses  according  to 
that  meaning." 

If  this  count  be  good,  it  will  scarcely  be  necessary  to  dwell 
long  on  the  2d,  3d,  and  4th  grounds  of  appeal.  The  practice 
has  long  been  settled  in  this  State,  that  if  any  one  of  the  counts 
supports  the  verdict,  it  shall  stand  good,  notwithstanding  all  the 
rest  be  bad.  Hogg  ads.  Wilson^  1  N.  &  McC.  216.  And  al- 
though the  English  rule  is  different  in  civil  cases,  Lord  Mans- 
field, in  Peake  vs.  Oldham^  Cowp.  276,  strongly  expresses  his 
disapprobation  of  it,  and  recommends  a  conformity  to  that  adopt- 
ed in  England,  in  criminal  causes. 

The  second,  fourth  and  sixth  counts  depend  upon  the  motives 
which  influenced  the  defendant  in  the  communication  that  he 
made  to  A.  P.  Vinson.  The  presumption  that  a  party  was  ac- 
tuated by  malice  in  his  communications  affecting  the  character 
of  others,  may  be  rebutted  by  the  occasion  upon  which  they  are 
made.  These  communications  are  either  conditionally  or  ab- 
solutely privileged,  the  distinction  depending  upon  the  question 
28 
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of  malice,  (Cooke's  Law  of  Def.  60.)  A  commnnication  con- 
ditionally privileged,  under  which  a  party  claims  protection, 
loses  its  privilege  upon  proof  of  express  malice.  The  words 
addressed  by  the  defendant  to  A.  P.  Vinson  conveyed  clearly 
the  charge  of  a  crime ;  but  he  insists  that  it  was  made  to  for- 
ward the  ends  of  justice,  and  was,  therefore,  a  privileged  com- 
munication. If  he  had  shown,  that  his  intention  was  bona  fide 
to  prosecute  a  felon,  it  was  competent  for  him  to  do  so ;  but  he 
offered  no  evidence,  even  of  probable  cause,  for  his  suspicions, 
nor  has  he  ever  taken  any  other  steps  in  the  prosecution  which 
he  contemplated.  The  jury  was  properly  instructed  to  inquire, 
"  Whether  the  defendant,  when  he  rehearsed  to  Vinson  the  nar- 
ration he  had  given  to  Hayes  and  Edward  Gunter,  was  really 
applying  to  a  magistrate  for  a  warrant."  It  would  be  danger- 
ous to  give  immunity  to  all  communications  to  magistrates  im- 
puting crimes,  and  the  presiding  Judge  very  properly  regarded 
that  made  by  the  defendant  to  A.  P.  Vinson  as  a  privilege  de- 
pending on  the  motives  which  influenced  him. 

Whether  the  9th  and  11th  counts  were  provefl  was  left  to  the 
jury,  and,  under  the  charge,  this  Court  would  have  been  satis- 
fied with  a  finding  on  either. 

In  reply  to  the  8th  count,  the  defendant  might  have  relied 
upon  his  communication  as  an  absolute  privilege,  and  if  he 
could  have  shown,  that  it  was  a  bona  fide  accusation  before  a 
magistrate,  supported  by  probable  cause,  his  justification  would 
have  been  complete,  because  the  occasion  existed  and  the  mat- 
ter complained  of  was  pertinent.  This,  however,  was  a  ques- 
tion for  the  jury,  and  was  submitted  to  them  with  instructions 
on  the  law  concerning  probable  cause.  If  there  was  no  proba- 
ble cause,  there  was  no  lawful  occasion  to  speak  the  words,  and 
no  necessity  to  prove  actual  malice. 

The  6th  ground  on  which  the  defendant  rests  his  motion  for 
a  new  trial  is,  that  the  damages  are  excessive  and  unreasonable. 

In  such  applications,  the  Court  must  look  both  to  the  facts 
and  circumstances  of  each  case,  and  will  exercise,  with  great 
caution,  the  power  of  granting  new  trials,  in  cases  of  tort,  which 
28* 
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appropriately  belong  to  the  jury,  and  over  which  their  discretion 
should  be  uncontrolled,  if  they  be  indifferent  between  the  par- 
ties. It  would  be  a  dangerous  invasion  of  the  province  of  a 
jury  if  the  Court  should  undertake  the  supervision  of  their  ver- 
dicts in  all  cases  of  torts^  where  the  damages  are  ideal,  and  as 
to  the  amount  of  which,  the  same  evidence  will  produce  differ- 
ent conclusions  on  minds  equally  honest ;  and  consequently,  no 
satisfactory  rule  could  be  referred  to  for  our  government.  It  is 
better,  therefore,  and  proper,  that,  in  such  cases,  the  verdict  of 
a  jury  should  not  be  disturbed  unless  for  good  cause,  otherwise 
litigants  may  be  invited  to  participate  in  a  lottery  in  which  the 
drawn  numbers  are,  sometimes,  all  blanks. 

The  first  case  in  which  a  new  trial  is  reported  to  have  been 
granted,  in  England,  upon  erroneous  verdicts,  is  Wood  vs.  Gun- 
ston,  in  1665  ;  (Styles's  Rep.  462,)  and  this  was  for  excessive 
damages  for  speaking  slanderous  words.  The  counsel  for  the 
plaintiff  opposed  it  as  a  thing  without  precedent  and  of  dan- 
gerous consequence  :  But  the  Court  said,  that  "  When  the  jury 
by  indirect  dealings,  might  not  be  indifferent  between  the  par- 
ties," they  would,  in  the  exercise  of  a  judicial  discretion,  grant 
a  new  trial. 

In  Huckle  vs.  Money^  (2  Wils.  206,)  Lord  Camden  declares, 
'<  that  it  is  very  dangerous  for  the  Judges  to  intermeddle  in  dam- 
ages for  torts.  It  must  be  a  glaring  case,  indeed,  of  outrageous 
damages,  and  which  all  mankind  at  first  blush  must  think  so." 
The  character  of  the  case  prompted  to  the  use  of  stronger  lan- 
guage than  his  Lordship  used  on  other  occasions.  It  was  for 
false  imprisonment  of  the  defendant  on  a  general  warrant  of  the 
Secretary  of  State,  on  suspicion  of  having  printed  the  North 
Briton  No.  46.  Lord  Mansfield,  in  one  case,  justified  this  exer- 
cise of  judicial  power  on  the  ground,  that  passion,  partiality  or 
prejudice  had  influenced  the  jury.  ( Gilbert  vs.  BurtenshaWj 
I  Cowp.  231.)  Chambers  vs.  Robinson,  (1  Str.  691,)  is  the  first 
case  where  a  new  trial  was  granted  merely  for  the  excessiveness 
of  the  damages  only  ;  and  the  reason  on  which  it  was  placed 
is,  "  to  give  the  defendant  the  chance  of  another  jury,"  which, 
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in  the  language  of  Lord  Camden,  '^  would  be  a  reason  for  a 
third." 

This  Court  will  never  exercise  an  arbitrary  discretion. 
"  Where  a  jury,  by  indirect  dealings,  might  not  be  indifferent 
between  the  parties,"  or  it  shall  appear  that  the  damages  as- 
sessed are  "flagrantly  extravagant,"  a  new  trial  should  be 
granted  to  promote  the  ends  of  justice. 

It  is  not  perceived  that  the  defendant's  case  is  within  the  ope- 
ration of  this  rule,  and  the  motion  is,  therefore,  dismissed. 

O'Neall,  Wardlaw,  Frost,  Withers  and  Whitner,  JJ., 
concurred. 

Motion  dismissed. 


IN  THE  COURT  OF  ERRORS, 

COLUMBIA,  DECEMBER,  1852. 


ALL  THE  JUDGES  AND  CHANCELLORS  PRESENT 


William  D,  Steele,  Ordinary  of  Pickens  District  vs,  Joseph 
Majisell  and  another^  Adniors  of  ManselL 

The  same  vs.  Joseph  ManselL 

By  oar  registry  law  a  subsequent  judgment  is  not  preferred  to  an  unrecorded  abaoluto 

conveyance  of  land. 
An  absolute  oonveyance  of  land,  not  recorded  for  four  years  after  its  delivery,  but  still 

recorded  before  any  subsequent  oonveyance  was  made,  has  priority  over  a  subsequent 

conveyance,  that  was  recorded  within  six  months  from  its  date. 
Our  registry  law  concerning  absolute  conveyances  of  land,  is  the  result  of  the  joint  opera> 

tion  of  the  45th  section  of  the  County  Ck)urt  Act  of  1785,  and  the  Act  of  1698. 
Two  Mss.  oases,  Segur  vs.  Powers  and  Swan  vs.  Ligorij  summarily  reported. 
Statutes  and  decisions  oonoemiag  reoording  reviewed. 

Before  O'Neall,  J.,  at  Pickens,  Spring  Term,  1847. 

The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows: 
"  This  was  an  action  of  debt  on  a  bond  given  to  the  Ordinary 
for  the  purchase  of  a  tract  of  land  sold  for  partition  among  the 
heirs  of  Peter  Corbin,  deceased.  James  Corbin,  the  son  of  the 
deceased,  in  his  own  right  and  by  purchase  from  the  other  heirs, 
was  entitled  to  one-half  of  the  tract  of  land  so  sold.  On  the 
10th  April,  1824,  he  sold  and  conveyed  his  interest  in  the  land 
to  Williatn  Barrett  and  Stephen  Hill.  This  deed  wa^  recorded 
3d  March,  1828.  Barrett  conveyed  to  the  intestate,  Mansell, 
23d  October,  1828.     Benjamin  Hagood,  on  25th  October,  1824, 
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recovered  a  decree  in  the  sum.  pro.  jurisdiction,  against  James 
Corbin,  for  $70  47,  with  interest  on  $59  23  from  25th  October, 
1824.  Under  this  recovery  an  execution  issued,  which,  on  the 
10th  March,  1827,  was  levied  on  James  Corbin's  interest  in  the 
land.  It  was  subsequently  regularly  advertised,  and  sold  to 
Benjamin  Hagood,  to  whom  the  sheriff  conveyed,  28th  July, 
1829.  The  sheriff's  deed  to  Hagood  was  recorded  August  4th, 
1829. 

"  The  question  was,  who  was  entitled  to  the  interest  of  James 
Corbin  ?  If  the  intestate,  Mansell,  then  on  his  discount  he  was 
entitled  to  have  half  of  the  purchase  money  discounted. 

"  I  thought,  and  so  ruled,  that  a  deed  recorded  after  six 
months,  was',  in  law,  the  same  as  an  unrecorded  deed,  and 
could  not  have  effect  against  a  subsequent  purchaser  without 
explicit  notice — that  the  sheriff's  sale  and  conveyance  was  the 
same  as  a  second  conveyance  by  the  owner  of  the  same  land, 
and  therefore  that  Hagood's  deed  must  prevail  over  that  of 
Mansell. 

*^  The  plaintiff  had  a  verdict." 

The  defendant  appealed  on  the  grounds  : 

1.  Because  his  Honor,  the  presiding  Judge,  charged  the  jury 
that  the  deed  from  James  Corbin  to  Barrett  ifc  Hill  was  null  and 
void,  because  it  had  not  been  recorded  within  six  months. 

2.  Because  his  Honor  held  that  it  was  necessary  to  prove 
notice  to  Col.  Hagood  of  the  deed  to  Barrett  &  Hill,  although 
the  same  had  been  recorded  before  the  sale  of  the  land  by  the 
sheriff  and  the  purchase  by  Col.  Hagood. 

3.  Because  his  Honor  held  that  the  deed  to  Hagood  from  the 
sheriff  was  valid,  although  the  deed  from  James  Corbin  to 
Barrett  &  Hill  was  executed  before  Hagood's  judgment  had  been 
obtained. 

4.  Because  the  legal  title  being  transferred  by  James  Corbin 
before  the  judgment^  he  had  no  interest  in  the  land  subject  to 
levy  and  sale. 

The  Law  Court  of  Appeals,  after  argument,  ordered  the  cases 
to  this  Court. 
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Perry,  for  the  appellant,  cited  7  Stat.  233 ;  P.  L.  3 ;  Ash  vs. 
j45A,  1  Bay,  304  ;  2  Bay,  80  ;  Bush  vs.  TFarm^,  2  Bay,  90  ; 
Penman  vs.  flar^,  2  Bay,  251  ;  I  McC,  Ch.  148 ;  Smith  vs. 
Latta,  Mss.  1827  ;  Barnwell  vs.  Parteous,  I  Hill  Ch.  220 ;  Coar 
vs.  McBee,  1  Sp.  195;  Youngblood  vs.  Keadle,  1  Strob.  121  •; 
McFall  vs.  Sherrard,  Harp.  295  ;  I  Green,  N.  J.  R.  44 ;  2  Ala. 
203 ;  9  Hammond,  184;  17  Wend.  25 ;  6  Ala.  801 ;  3  Mete. 
405  ;  7  Barr,  233. 

Keithj  contra,  cited  Tart  vs.  Crawford,  I  McC.  265  ;  Massey 
vs.  Thompsmi,  2  N.  and  McO.  105 ;  Segur  vs.  Powers,  1  Rice 
Dig.  216  ;  Cahiness  vs.  Mahon,  2  McC.  273 ;  Righton  vs. 
Righton,  2  Mill,  62 ;  Martin  vs.  Quattlebaum,  3  McC.  205  ; 
Kottman  vs.  Jlyer,  1  Strob.  552  ;  Givens  vs.  Branford,  2  McC. 
156  ;  OWea«  vs.  Duncan,  4  McC.  246  ;  1  Strob.  352 ;  1  Hill 
Ch.  106 ;  1  Sp.  Eq.  233 ;  1  Mill,  131 ;  3  Hill,  205 ;  2  McC. 
152 ;  1  McC.  265 ;  2  McC.  295. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  Barrett's  conveyance  to  Mansell  was  never 
recorded.  The  sale  by  the  sheriff  to  Hagood  was  made  in  1829, 
and  the  sheriff's  deed  to  Hagood  was  recorded  within  six 
months  from  its  date.  Whether  the  debt  of  Corbin  to  Hagood, 
upon  which,  in  October,  1824,  Hagood  recovered  judgment,  was 
contracted  before  or  after  April,  1824,  when  Corbin  conveyed  to 
Barrett  &  Hill,  did  not  appear. 

With  these  additions  to  the  report,  the  case  presents  a  con- 
veyance of  land,  not  recorded  within  six  months  from  its  delivery, 
nor  before  a  creditor  had,  after  the  expiration  of  the  six  months, 
obtained  a  judgment  against  the  grantor,  but  recorded  nearly 
four  years  after  its  delivery,  yet  before  a  sale  of  the  same  land 
was  made  by  the  sheriff  under  that  judgment,  and  of  course 
before  the  sheriff's  deed  was  recorded, — which  deed  was  record- 
ed within  six  months  from  its  delivery : — to  wit : 

Deed  of  Corbin  to  Barrett  &  Hill,  delivered  April  10,  1824, 
recorded  March  3,  1828  :— 

Judgment,  Hagood  vs,  Corbin,  entered  October,  1824 ;  sale 
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and  deed  thereunder  by  sheriff  to  Hagood,  July,  1829 ;  deed 
recorded  August,  1829. 

It  did  not  appear  that  Hagood,  before  the  deed  to  him,  had 
actual  notice  of  the  conveyance  made  by  Corbin  to  Barrett  & 
Hill.  So  that  the  case  is  unaffected  by  notice,  and  depends 
upon  the  influence  of  our  registry  laws  upon  the  first  conveyance. 

The  sheriff's  deed  to  Hagood  is  the  same  as  if  it  had  been 
made  by  Corbin  {a) — a  second  deed  by  the  same  grantor  to  a 
subsequent  purchaser  without  notice. 

The  questions  are,  (1)  Had  the  subsequent  judgment  priority 
over  the  unrecorded  conveyance  ?  (2)  If  not,  the  first  convey- 
ance having  been  recorded  before  any  subsequent  conveyance 
was  made,  has  the  sheriff's  deed,  which  was  recorded  within 
six  months,  priority  over  that  first  conveyance  1 

1.  The  first  question  has  often  been  decided  against  the  sub- 
sequent judgment,  if  we  consider  it  as  identical  with  the  ques- 
tion  between  a  judgment  and  a  prior  unrecorded  mortgage  of 
land.(&)  A  distinction  has,  however,  been  suggested  in  this  case 
between  an  absolute  conveyance,  and  a  mortgage  of  land  under 
the  Act  of  1791,  (c)  which  converted  such  a  mortgage  from  a 
conveyance  of  estate  into  a  pledge,  and  taking  under  ordinary 
circumstances  from  the  mortgagee  all  right  to  maintain  a  pos- 
sessory action,  enacted  that  even  after  breach  of  the  condition, 
the  mortgagor  should,  before  foreclosure,  be  regarded  as  owner 
of  the  land.  The  absolute  conveyance  and  the  mortgage  are 
both  embraced  by  the  same  provision  in  the  registry  Acts  of 
1698  {(l)  and  1786  {e) :  either  transferred  the  legal  title  before 
1791,  and  since  the  Act  of  1791,  if  any  distinction  can  be  made 
between  them,  as  to  the  effect  of  non-registration  in  a  contest 
with  a  subsequent  judgment,  there  is  rather  more  reason  for 

[a]  Massy  vb.  Thompson^  2  N.  A  McC.  105 ;  McFall  vs.  Sherrard^  Harp.  296. 

[6]  Barnwell  VB.  Porteous^  2  Hill,  Ch.  219 ;  SmUh  vs.  SmWu,  1  McC.  Ch.  148;  Griffin 
T8.  Wardlaw,  Harp.  484 ;  Ashe  vs.  Lwingstorij  2  Bay,  80 ;  Hampton  vs.  i>ry,  1  McC 
Ch.  113;  BankTi.  Campbell^  2  Rich.  £q.  191;  Ashe  vs.  Ashe,  1  Bay,  304;  Gfreenwood 
vs.  Bocguety  2  Bay,  86. 

[c]  6  Stat.  169 ;  See  Slaie  vs.  Laval,  4  MoC.  336 ;  Ex  parte  CUy  SheHJ,  I  MoC  399 ; 
Durand  vs.  Isaacs,  4  MoC.  64.        [d]  2  Stat.  137.        [e]  7  Stat.  232. 
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giving  preference  over  the  judgment  to  the  absolute  conveyance 
than  for  giving  it  to  the  mortgage.  An  absolute  conveyance  is 
usually  followed  by  a  change  of  possession,  inducing  inquiry,  if 
not  giving  notice :  a  mortgage  is  usually  secret  and  contradic- 
tory of  the  ordinary  signs  of  ownership.  A  judgment  acquires 
a  lien  upon  the  property  of  the  defendant,  not  upon  the  property 
which  he  had  transferred  before  its  entry :  its  lien  attaches  upon 
land  which  he  had  mortgaged,  subject  to  the  prior  lien  of  the 
mortgage,  but  attaches  not  at  all  upon  land  which  he  had  abso- 
lutely conveyed  by  unexceptionable  deed.  If  then  a  mortgage 
not  recorded,  could,  under  the  Acts  of  1698  and  1785,  have 
availed,  to  the  extent  of  its  lien,  to  bar  the  right  of  a  subsequent 
judgment  creditor  in  land  whereof  the  mortgagor  was  still  own- 
er, much  more  could  an  absolute  conveyance,  not  recorded,  have 
availed  to  bar  all  right  of  such  creditor  in  land,  of  which  the 
debtor  by  that  conveyance  had  been  wholly  divested.  A  sta- 
tute certainly  might  provide,  that  against  a  judgment,  neither 
mortgage  nor  absolute  conveyance  should  avail,  if  not  recorded, 
or  not  recorded  within  a  prescribed  time ;  but  if  the  registry 
Acts,  before  mentioned,  embracing  all  deeds  of  conveyance, 
mortgages  included,  did  not  so  provide  as  to  a  mortgage,  a  for- 
tiori they  did  not  as  to  an  absolute  conveyance.  The  Act  of 
1843(/)  has  now  made  special  provisions  concerning  the  record- 
ing of  mortgages,  but  does  not  embrace  other  conveyances.  If 
it  was  needful,  a  strong  argument,  to  shew  that,  by  the  pre- 
existing law,  an  unrecorded  mortgage  of  land  was  preferred  to 
a  subsequent  judgment,  might  be  drawn  from  the  legislative 
construction  contained  in  this  Act.  Additional  arguments,  too, 
might  be  drawn  from  the  decisions,  which  have  established, 
even  more  conclusively  than  is  established  concerning  land, 
that  an  unrecorded  mortgage  or  sale  of  personalty,  unimpeached 
for  fraud,  has  priority  over  a  subsequent  judgment.(^) 

Our  first  question,  standing  alone,  might,  however,  be  safely 
rested  upon  the  authority  of  Barnwell  and  Porteousj  {h)  and 

If]  11  Stat  266.       \jBr]  FiahbuTM  vs.  Kunhardt,  2  Sp.  6G0-4 ;  Bank  vs.  Gmtrdin, 
Sp.  £q. 468 ;  GUdwnvB.  Knight^  Mas.  Col.  1829,  Book  3, 641.       [h]  2  HiU,  Ch.  219. 
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the  observations  made  by  Judge  Evans  in  that  case.  It  had, 
when  that  case  was  decided,  been  long  regarded  as  a  settled 
question — so  much  so,  that  the  decision  in  favor  of  the  mort- 
gage was  followed,  even  by  Judges  who  did  not  approve  it. 
Nearly  twenty  years  more  have  now  been  added  to  the  time, 
during  which  there  has  uniformly  prevailed  on  this  subject  of 
every  day  occurrence,  the  rule  then  recognized  as  of  forty  years' 
standing.  In  vain  may  it  now  be  shown  that  Ashe  vs.  Ashe,  (t) 
and  other  cases,  out  of  which  the  rule  grew,  were  decided  alto- 
gether in  reference  to  the  Act  of  1698,  in  places  where,  and  at 
times  when,  the  Act  of  1785  was  not  considered  to  be  of  force. 
However  introduced,  the  rule  has,  ever  since  1799,  (k)  when  a 
uniform  system  of  judicature  was  established  throughout  the 
State,  been  acted  on,  where  the  45th  sect,  of  the  Act  of  1785 
was  acknowledged  to  be  of  force,  either  in  conformity  with  that 
section,  or  notwithstanding  it ;  and  for  the  Court  now  to  reverse 
it,  would  be  rashly  and  unjustly  to  take  many  valuable  lands 
from  those,  who  are  the  owners  according  to  the  law  as  it  has 
heretofore  been  expounded. 

2.  Under  the  second  question,  the  priority  of  the  first  convey- 
ance cannot  be  established  by  authority  so  plain  as  that  which 
has  been  cited  on  the  first  question.  It  seems  to  be  involved  in 
the  point  first  adjudged  in  Barnwell  vs.  Porteous — but  not 
directly.  There  it  was  held  that  a  second  conveyance  recorded 
after  the  expiration  of  six  months  from  its  delivery,  acquired  by 
reason  of  its  being  so  recorded,  a  preference  over  a  former  mort- 
gage which  had  never  been  recorded.  This  decision  proceeded 
upon  the  opinion,  never  questioned  in  our  Courts,  that  the  Act 
of  1698,  remained,  after  the  passing  of  the  Act  of  1785,  still  of 
force,  unaltered  except  so  far  as  it  was  repugnant  to  the  later 
Act :  and  the  decision  necessarily  recognized  the  recording  of  a 
deed,  after  the  expiration  of  the  six  months,  as  a  valid  recording. 

In  the  case  of  Martin  vs.  Sale  (Z),  the  first  mortgage  of  land, 
which  w^  to  Mayson,  was  not  recorded  until  the  six  months 
had  expired :  it  was,  however,  preferred  over  a  second  convey- 

[t]  1  Bay>  304.       [A:]  7  Stat.  291.       {t\  BaU.  £q.  6. 
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ance  to  Johnson  Sale,  because  he  had  notice  of  it,  and  it  was 
preferred  over  a  mortgage  to  Brooks,  which  was  made  after  it 
had  been  recorded.  Judge  Nott  i^ys,  '*  It  never  was  doubted 
that  recording  was  notice  to  all  the  world,  and  the  mortgage  to 
Mayson,  having  been  made  and  recorded  before  that  to  Brooks 
was  executed,  was  undoubtedly  entitled  to  a  preference."  This 
would  be  an  express  decision  of  the  question  now  before  us,  if 
it  appeared  clearly,  (as  I  think  is  implied,)  that  Brooks's  mort- 
gage had  been  recorded  within  six  months  from  its  delivery :  in 
any  view,  it  is  a  decision  that  recording  after  the  six  months,  is 
still,  from  the  date  of  the  recording,  notice. 

That  a  deed  recorded  before  another  deed  was  made,  is  enti- 
tled to  priority,  notwithstanding  the  lapse  of  six  months  betweon 
its  execution  and  its  recording,  seems  a  natural  inference  from 
the  proposition,  that  the  recording  after  the  six  months  is  a  valid 
recording ;  and  the  general  acknowledgment  of  this  observation 
is  probably  the  reason  why  many  express  decisions  confirmatory 
of  the  inference  are  not  to  be  found.  Cases  involving  the  point 
must  often  have  arisen  and  been  decided  ;  but  those  who  found 
the  proposition  established  by  authority,  seem  to  have  regarded 
the  inference  as  unquestionable. 

The  debate  upon  the  case  now  before  the  Court  has,  however, 
been  earnest  and  protracted.  Against  the  conclusions  we  have 
attained,  it  has  been  urged  that  by  the  words  of  the  Act  of  1785, 
a  deed  not  recorded  within  the  prescribed  time,  is  made  void  as 
to  a  subsequent  purchaser  whose  deed  has  been  duly  recorded; 
that  no  decided  case  is  directly  opposed  to  the  plain  expression 
of  the  legislative  will,  and  if  any  such  case  existed  that  it  would 
not  be  authoritative.  Even  the  priority  of  a  conveyance,  re- 
corded after  the  expiration  of  the  prescribed  time,  over  a  judg- 
ment subsequently  recovered,  has  been  denied ;  and  thus  both 
of  the  questions,  into  which  we  have  resolved  this  case,  have 
been  opened,  and  a  decision  of  one  or  the  other  of  them  in  favor 
of  the  appellee,  has  been  insisted  upon  with  a  confidence,  which, 
perhaps,  would  not  have  been  felt,  if  either  of  them  singly  had 
been  presented. 
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This  Court,  of  course,  disclaims  legislative  authority,  but  its 
members  assume  not  to  be  wiser  than  their  predecessors,  and 
feel  the  importance  of  adhering  to  the  interpretation  which  a 
statute  has  received ;  especially  in  a  matter  of  every  day  busi- 
ness, where  the  interpretation  has  long  prevailed,  and  may  well 
be  supposed  to  have  hardened  into  a  rule,  to  which  both  legis- 
lature and  community  have  conformed. 

The  grave  discussions  which  have  been  had  of  this  case 
seem,  however,  to  render  this  a  fit  occasion  to  look  somewhat 
into  the  reasons  of  the  decisions  that  have  been  made.  It  will 
be  useful  to  find  that  the  imputed  inconsistency  does  not  exist 
between  the  words  used  by  the  legislature,  and  the  construction 
givjn  by  the  Courts. 

iur  registry  law  was,  before  the  Act  of  1843,  concerning 

fertgages,(m)  lamentably  obscure  and  deficient,  and  that  Act 
las  afforded  no  remedy  in  respect  to  absolute  conveyances.  A 
fatality  seems  to  have  attended  all  the  legislative  attempts  on 
this  subject.  In  the  Act  of  1698,(n)  as  it  has  always  been 
printed,  some  important  words  are  manifestly  wanting  : — in  the 
45th  section  of  the  County  Court  Act  of  1785,(o)  perspicuity  of 

[m]  11  Stat.  256. 

[n]  2  Stat  137.  "  Whereas  the  want  or  neglect  of  registering  and  recording  of  sales, 
oonyeyances  and  mortgages  of  lands  [neoboes]  and  other  goods  and  chattels  hatii  en- 
ooaraged  and  given  opportunity  to  several  knavish  and  necessitous  persons  to  make  two 
or  more  sales,  conveyances  and  mortgages,  ifco.,  whereby  buyers  and  lenders  do  lose,  Ac. — 
Enacted,  That  that  sale,  conveyance  or  mortgage  of  lands  and  tenements  [except  original 
grants]  which  dliall  be  first  registered  in  the  Register's  office  in  Charleston,  shall  be  taken, 
deemed,  adjudged,  allowed  of,  and  held  to  be  the  first  sale,  conveyance  and  [on]  mort- 
gage^ and  to  be  good,  firm,  substantial  and  lawful,  in  all  Courts  of  jadicature  within 
South-Oarolinn  any  former  or  other  sale,  conveyance  or  mortgage  of  the  same  land  not 
before  registered  notwithstanding : — and  that  sale  or  mortgage  of  negroes,  goods  or  chat- 
tels, which  shall  be  first  recorded  in  the  Secretary's  office  in  Charleston,  shall  be  taken, 
deemed,  adjudged,  allowed  of  and  held  to  be  the^rst  [salb  or]  mortgage,  and  good, 
firm,  substantial  and  lawful  in  all  Courts  of  judicature  within  South-Carolina,  any  fbrmer 
or  other  sale  or  mortgage  for  the  same  negroes,  goods  and  chattels  not  recorded  in  the 
flaid  office  notwithstanding.^ 

[o]  7  Stat.  232.  An  Act  for  establishing  County  Courts  and  fbr  regulating  the  pro- 
ceedings therein : 

§  45.  And  whereas  it  is  necessary  to  settle  the  mode  of  proving  and  recording  deeds 
and  other  conveyances^  in  the  several  counties  of  this  State,  for  preventing  frauds ;  Be 
it  farther  enacted  by  the  authority  aforesaid,  That  nooonveyanoe  of  lands,  tenements  or 
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expression  is  much  neglected :  but  above  that,  the  obvious  in- 
tention of  the  legislature  to  provide  a  general  system  of  regis- 
try for  deeds  and  conveyances  of  sjl  kinds,  in  every  part  of  the 
State,(^)  has  been  frustrated  by  the  County  Courts  going  into 

hereditaments  within  this  State,  shall  pass,  alter  or  change  from  one  person  or  personfl 
to  another,  any  estate  of  inkerUajice  in  fee  simple  or  any  estate  for  life  or  IweSy — nor 
shall  any  greater  or  higher  estate  [than  one  fob  tbars]  be  made,  or  take  effect  in  any 
person  or  persons,  or  any  use  thereof  [to  be)  be  made — ^by  bargain  or  [and]  sale,  lease 
and  release,  or  other  instrument ;  unless  the  same  be  made  in  writing,  signed,  sealed  and 
BBCOKDED  IN  THB  Clbbk's  Office  OF  THE  CouNTT,  whcrc  the  land  mentioned  to  be 
passed  or  granted  shall  lie :  in  manner  following ;  that  is  to  say ;  if  the  person  or  per- 
sons who  shall  make  and  seal  such  instrument  of  writing  shall  be  resident  within  the 
State  at  the  time  of  making,  signing  and  sealing  the  same,  then  the  recording  thereof 
shall  be  within  six  months  from  the  signing,  sealing  and  delivery ;  and  if  the  person  or 
persons  so  making,  signing  and  sealing,  shall  be  resident  in  any  other  of  the  United 
States  at  the  time  aforesaid,  then  the  recording  shall  be  within  twelye  months ;  and  if 
without  the  limits  of  the  United  States,  then  the  recording  shall  be  within  two  years. 
And  if  any  deedsy  or  any  other  oonreyanoes  shall  not  be  recorded  within  the  respectiye 
times  before  mentioned,  such  deeds  or  other  oonreyanoes  shall  be  legal  and  valid  only  as 
to  the  parties  themselves  and  their  heirs,  but  shall  be  void  and  incapable  of  barring  the 
right  of  persons  claiming  as  creditors,  or  under  subsequent  purchases,  recorded  in  the 
manner  herein  before  prescribed :  and  no  such  deed  or  conveyance  whatsoever  of  real 
estate  shall  be  admitted  to  record  in  any  County  Court,  unless  the  same  be  acknowledged 
in  such  Court  by  the  grantor  or  grantors  thereof  in  person,  or  otherwise  by  proof  of  the 
signing,  sealing  and  delivery  thereof  to  be  made  in  open  Court  by  the  oath  of  two  credi- 
ble witnesses. 

[  p]  7  Stat.  234,  §  47.  "  And  to  the  end  that  persons  who  are  inclined  to  lend  money  up- 
on the  security  of  lands  or  negroes,  or  to  become  purchasers  thereof,  may  more  easily 
discover  whether  the  lands  or  slaves  offered  to  be  sold  or  mortgaged,  be  firee  from  incum- 
brances ;  eiuicted,  that  a  memorial  of  sales  and  conveyances,  mortgages,  marriage  settU' 
ments,  deeds  of  trust,  whereby  any  lands  ot  daces  the  property  of  any  persons  residing  In 
this  State,  [abb]  charged,  incumbered,  or  passed  from  one  person  to  another,  shall  be  re- 
gistered  in  the  Secretary's  office,  in  books  to  be  kept  for  that  purpose :  which  memorial 
shall  contain  the  date  of  the  deed  or  conveyance,  the  names,  surnames  and  additions  of 
the  parties  thereto,  the  consideration  mentioned  therein,  the  lands  conveyed,  settled  or 
mortgaged,  and  where  the  same  lie,  and  the  number,  names  and  ages  of  the  slaves  if 
any  be  sold,  settled  or  mortgaged : — and  the  Clerks  of  all  and  every  of  the  County  Courts 
within  this  State,  are  hereby  required,  twice  in  every  year,  in  the  months  of  January 
and  June,  to  transmit  memoriaJis  of  all  such  deeds,  settlements,  mortgages  or  other  con* 
veyances,  as  shall  have  been  proved  and  recorded  in  their  respective  Courts  the  preced- 
ing half  year,  to  the  Secretary's  office,  to  be  there  registered  as  aforesaid : — Provided 
always  that  nothing  herein  contained  shall  extend,  or  be  construed  to  have  retrospective 
operation,  or  to  effect  any  deeds  or  other  oonveyanoes  heretofore  registered^  or  to  bs 
bxgistbbbd,  as  by  law  directed." 

[The  office  of  Register  then  existing  in  Charleston  was  not  abolished,  yet  no  provision 
was  made  for  the  Register's  transmitting  memorials  to  the  Secretary.    The  maimer  ia 
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only  partial  opera tion,(y)  and  by  the  omission  in  the  Act  of  1786 
of  a  clause  relating  to  deeds  of  personalty,  or  such  jumbling  of 
terms  as  fell  short  of  the  intention,  and  created  great  doubt  and 
confusion(r) : — the  Act  of  1785(5)  concerning  the  recording  of 

—  II  ■      -  ■     I  I  —  -■-  ^ 

which  the  wordo  registered  and  recorded  are  used  in  the  Act  of  1698,  uid  the  45th  and 
47th  sections  of  that  of  1785,  and  these  last  words,  to  be  registered  as  by  law  directed, 
seem  to  show  that  the  oontinaance  of  the  Register's  office  was  contemplated,  even  when 
the  County  Court  system  was  enacted  and  expected  to  go  into  operation  thronghont  the 
whole  State.] 

The  10th  section  of  an  Act  of  1786  [7  Stat.  244,]  alters  the  mode  of  proving  **any 
deed  or  conveyance  of  land,  bill  of  sale,  mortgage  or  transfer  of  property,"  to  be  re- 
corded in  the  County  where  "  such  lands  or  other  property  "  are  situate. 

An  Act  of  1783  [7  Stat.  247]  made  further  alteration  as  to  the  mode  of  proving  "  any 
deed  or  conveyance" — for  the  purpose  of  being  recorded  in  the  County  Court:  te  ex- 
tend to  **aUdeeda  which  shall  have  been  executed  at  any  time  prior  to  the  establish- 
ment of  ^County  Courts." 

[9]  4  Stat.  661.  The  whole  State  was  divided  into  Counties,  March  12, 1785.  7  Stat. 
211.  County  Courts  established,  March  24, 1785 — the  Justices  in  the  first  instance  to  be 
elected  by  joint  nomination  of  the  Senate  and  House  of  ReprMentatives,  §  1  ^  but  no 
County  Court  to  bo  established  for  any  County  in  the  districts  of  Charleston,  George* 
town  and  Beaufort,  until  a  majority  of  the  taxable  inhabitants  of  such  County  should 
apply  by  petition  for  the  same,  §  57. 

[r]  All  the  cases  in  Bay's  reports,  concerning  the  recording  of  conveyances  of  land, 
having  arisen  in  Charleston  district,  are  treated  and  decided,  as  if  the  Act  of  1785  had 
never  been  passed,  but  that  of  1698  remained  the  only  law  on  the  subject.  See  BuA 
vs.  Trustees  of  Waring,  I  Bay,  85,  1789;  Penman  vs.^Jiar/,  2  Bay,  254,  1800;  Ashe 
vs.  Ashe,  I  Bay,  302,  1793 ;  Ashe  vs.  Livingstony  2  Bay,  84,  1797 ;  Greenvood  vs. 
Bocquety  2  Bay,  86. 

In  1793,  Judge  Waties  considered  that  a  mortgage  of  slaves  was  entitled  to  preference 
because  it  hod  been  recorded  in  the  Secretary's  office  before  another  mortgage  had  been 
anywhere  recorded :  he  thought  that  the  provision  of  the  County  Court  Act  requiring 
recording  to  bo  done  where  the  property  was  situate,  related  only  to  lands :  and  that 
that  deed  of  personalty  which  was  first  on  record  in  any  part  of  the  State,  ought  to  have 
preference ;  Harrison  vs.  Strother,  1  Bay,  326.  In  ConoUy  vs.  Steteart,  2  Bay,  509, 
1803,  a  second  mortgage  of  a  chattel  interest  in  land  was  preferred  to  the  first,  because 
the  second  was,  according  to  the  Act  of  1698,  first  registered  in  the  Register's  office,  the 
other  having  been  recorded  in  the  Secretary's  office  after  the  expiration  of  six  months, 
but  before  the  second  one  was  made.  No  mention  is  made  of  the  Act  of  1785, — ^no  ref- 
erence to  its  words  "  estate  of  inheritance  or  for  life,"  nor  to  the  delay  in  the  recording 
of  the  first  mortgage.  There  was  simply  a  decision  of  the  question,  which  was  the 
proper  office,  made  in  exclusive  reference  to  the  Act  of  1698.  In  a  note  to  this  case, 
Judge  Bay  says,  that  in  most  of  the  country  districts  the  offices  for  recording  deeds  of 
real  property  and  those  of  personalty  have  been  consolidated,  but  that  they  are  still  dis- 
tinct and  separate  offices  in  Charleston.    See  JSx  parte  Ldandj  1  K.  A  McC  460. 

In  Boaiwright  4-  Glaze  vs.  WingatCf  adrn'r^  3  Brev.  423,  2  Tread.  521,  1814,  four 
Judges  were  equally  divided  upon  the  qaeetioni  whether  the  47th  section  of  the  County 
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marriage  settlements,  was  so  perverted,  in  transcribing  the  en- 
grossed Act  from  the  original  draught,  that  even  after  the 
amendment  of  1792,(^)  it  was  in  part  nonsensical,  until  the  ori- 
ginal draught  was  printed,  after  the  Act  had  perplexed  the 
Courts  for  many  years(w) : — the  second  section  of  the  Act  of 
1823,(r)  which  altered  the  law  concerning  the  recording  of  mar- 
riage settlements,  was  a  hasty  clause  added  to  a  bill  upon  a 
subject,  with  which  the  clause  was  loosely  connected,  and  after 
the  declaratory  and  saving  Act  of  lS32,(tr)  has  been  prevented, 
only  by  liberal  construction  adopted  after  repeated  discussions, 
from  doing,  by  its  sweeping  phraseology,  injustice  and  mischief, 
which  could  never  have  been  designed  by  its  framers(ar) : — and 
even  the  Act  of  1843[y]  leaves  for  future  discussion  difficult 
questions  concerning  mortgages  which  preceded  the  date  as- 

Court  Act  did  not  make  the  reoording  of  a  marriage  settlement  in  the  Clerk's  oflBoe 
snfficiontf  notwithstanding  the  special  provisions  of  the  other  Act  of  the  same  session, 
[1785)  4  Stat.  656,]  in  regard  to  the  recording  of  marriage  settlements.  See  also  Alston 
vs.  Alston,  3  Brev.  469, 2  Tread.  604, 1814 ;  Cfuney  vs.  Lubbuck,  1  N.  <&  McG.  444,  1819. 

Chancellor  DeSaossare  held,  so  late  as  1827,  that  a  marriage  settlement  made  in 
1798,  and  recorded  in  the  County  Court  of  Lincoln  County  in  Beaufort  district,  had 
been  sufficiently  recorded, — saying,  "There  la  great  perplexity  and  confusion  incur 
laws  respecting  the  recording  of  deeds."  Bostick  vs.  Screven^  2  McC.  Ch.  412.  See 
note  to  Prict  vs.  WhiU,  Bail.  Eq.  250. 

Deeds  of  all  kinds  were  actually  recorded  in  the  books  of  the  County  Court  Clerks, 
[see  HiU  and  wife  vs.  Rooks^  5  Kich.  102.]  And  in  the  offices  of  the  district  clerks,  ex 
officio  Registers  of  Mesne  Conveyances,  [which  offices  have  been  generally,  but  with 
doubtful  propriety,  considered  as  the  substitutes  of  the  County  Court  offices  for  record- 
ing deeds,]  deeds  relating  to  personalty  [besides  marriage  settlements  under  the  Act  of 
182.3,  and  mortgages  under  the  Act  of  1843,]  were  for  a  long  time  frequently  registered, 
and  still  are  sometimes : — the  practice  which  grew  up  in  the  County  Courts,  under  the 
obvious  purpose  of  the  County  Court  Act,  having  become  so  inveterate,  as  to  resist  pro- 
fessional opinion  and  various  decisions  that  have  enforced  the  distinction  between  the 
Register's  office  for  realty,  and  the  Secretary's  for  personalty.  See  Foster  vs.  Calhoun^ 
Bud.  77 ;  Toungblood  vs.  Keadle,  1  Strob.  121 ;  Villard  vs.  Robert,  1  Strob.  Eq.  397, 
400;  Cape  Fear  St.  Boat  vs.  Connor,  3  Rich.  335 ;  McCaU  vs.  Ltiris,  1  Strob.  442,  and 
oases  above  cited.  [«]  4  Stat.  656  ;  P.  L.  357.  [/]  5  Stat.  203. 

[u]  6  Stat.  636,  appendix.  Bail.  Eq.  250,  note.  See  Lennox  vs.  Gibbes,  1  Des.  305 ; 
Gamer  vs.  Garrier,  1  Des.  442 ;  Wilson  vs.  WilaoHj  1  Des.  407 ;  Forest  vs.  Warring- 
tan,  2  Des.  255;  Ballard  vs.  Taylor,  4  Dos.  550;  Smith  vs.  Patterson,  Chev.  Eq.  30; 
Bostick  vs.  Screven,  2  McC.  Ch.  412.  [r]  6  Stat.  212.  [tr ]  6  Stat.  482. 

[x]  Fowke  YS.'Woodu!ard,  Sp.  Eq.  234 ;  Baskins  vs.  GiUs^  Rice  Eq.  322 ;  MuUins  ^ 
Austin,  and  other  cases,  cited  in  Fowke  vs.  Woodward.  [y]  ^^  ^^^  256. 
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signed  for  its  going  into  operation,  and  those  that  may  have 
been  recorded  after  the  prescribed  time,  but  before  opposing 
rights  accrued. 

The  Act  of  1698,  enacted  by  the  Palatine  and  other  Lords 
Proprietors,  by  and  with  the  consent  of  the  General  Assembly 
of  the  Province,  provides,  that  between  different  conveyances 
and  mortgages  of  the  same  property,  that  one  concerning  real 
property  shall  be  deemed  first,  which  was  first  registered  in  the 
Register's  office  ;  that  one  concerning  personal  property,  which 
was  first  recorded  in  the  office  of  the  Secretary  of  State.  When 
or  how  the  Register's  office  was  established,  or  what,  if  any, 
previous  regulations  were  made  concerning  it,  our  statute  books 
do  not  inform  us.  This  Act  recognizes  it  as  existing,  and  a 
subsequent  Act  of  1731,[2r]  reciting  that  by  a  law  of  the  Pro- 
vince a  Register  had  been  appointed  in  like  manner  as  such  an 
officer  was  appointed  by  certain  Acts  of  Parliament,  in  the 
County  of  Middlesex  and  other  parts  of  Great  Britain,  and  that 
experience  had  here  shown  the  usefulness  of  the  office,  enacts 
that  the  office  shall  continue  wholly  distinct  from  any  other. 
Under  the  Act  of  1698,  extreme  diligence  was  encouraged ;  for 
every  moment  which  intervened  between  the  execution  of  an 
instrument  and  its  registration,  was  subjected  to  the  risk  of  pri- 
ority being  acquired  by  the  registration  of  another  instrument, 
made  concerning  the  same  property  to  another  grantee  not  af- 
fected by  notice.  From  judgments,  or  general  creditors,  there 
was,  however,  no  danger  to  be  apprehended  under  this  Act,  for 
no  provision  was  made  in  behalf  of  any  of  them,  and  any  lieji 
which  a  judgment  might  subsequently  acquire  upon  the  pro- 
perty contained  in  an  unregistered  instrument,  was  subject  to 
the  encumbrance  created  by  that  instrument.[aa] 

The  45th  section  of  the  County  Court  Act  of  1785,  prescribed 
a  time  within  which  mortgages  and  other  conveyances  should 
be  recorded,  in  the  office  of  the  clerk  of  the  County  Court  for 

[z]  3  Stat.  296,  §  18. 

[aa]  Bush  rt.  Waring^  1  Bay,  86 ;  Pavnuxn,  t8.  Hartt  2  Bay,  254 ;  Ashe  ts.  AdUf  1 
Bay,  304;  Ashe  vs.  lAoin^sUm^  2  Bay,  84. 
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that  county  in  which  the  lands  conveyed  lay,  to  make  them  ef- 
fectual to  convey  an  estate  of  inheritance  or  freehold  ;  and  de- 
clared, that  if  not  recorded  within  the  time  prescribed,  all  deeds   . 
should  be  valid  between  the  parties  only,  but  not  capable  of 
barring  the  rights  of  "  persons  claiming  as  creditors,  or  under 
subsequent  purchases,  recorded  in  the  manner  herein  before 
prescribed."      Within  the  prescribed   time,   this  45th  section 
moderated  the  diligence  required  by  the  Act  of  1698  :  it,  in  effecti 
provided,  that  a  registration,  made  within  the  time,  should  have 
relation  to  the  date  of  the  deed,  so  as  to  precede  a  previous 
registration  of  a  deed  of  later  date  :  whereas,  under  the  Act  of 
1698,  the  order  of  precedence  was  identical  with  the  order  of 
registration.    Even  if  we  admit  that,  by  the  section  where  it 
stood  alone,  registration,  after  the  prescribed  time,  was  altogether 
nugatory,  it  will  be  seen  that  where  the  two  acts  co-exist,  so 
that  the  provisions  of  both  must  be  regarded  so  far  as  their  re* 
pugnancy  can  be  reconciled,  they  give  effect  to  every  registra- 
tion, referring  it,  if  done  with  the  prescribed  time,  to  the  date  of 
the  deed,  and,  if  done  after  the  time,  to  the  day  of  registration. 
This  result  of  the  joint  operation  of  the  two  Acts,  is  the  present  \ 
law  of  our  State,  and  has  been  produced  gradually  by  Acts  I 
of  legislation,  decisions  and  usages,  which  have  made  for  the  I 
whole  State  &  single  uniform  system  out  of  two  different  systems  I 
that  formerly  prevailed,  one  where  there  were  County  Courts,  / 
and  the  other  where  there  were  not.  ' 

In  those  Districts,  Charleston  especially,  where  County  Courts 
did  not  go  into  operation,  the  45th  section  of  the  County  Court 
Act  was  held  to  be  inapplicable  and  not  of  force :  there  was  no 
County  Court  there  in  which  deeds  could  be  proved  and  recorded 
according  to  its  requisitions,  and  registration  was  regulated  only 
by  the  At  of  1698.(66)  In  January,  1800,  the  County  Courts 
were  abolished,(cc)  the  records  of  those  courts  were  transferred 
to  the  offices  of  the  district  clerks  ^^  to  be  kept  and  continued  of 
Tecovdj{dd)  and  every  district  clerk  (except  those  of  Charleston 


(66)  Caaes  oitod  note  r.       (oc)  7  Stat.  291,  oLmm  9, 1799.       ((id)  7  Stat.  296,  §  32. 
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and  Georgetown)  was  made,  not  a  successor  to  the  county  clerk 
or  a  substitute  charged  with  his  duties,  but  in  express  terms 
A  REGISTER  OF  MESNE  coNyEYANCEs.(ee)  To  the  new  Re- 
gisters thus  created,  the  law  applied  which  was  before  applica- 
ble to  the  Registers  that  before  existed ;  and  in  that  law  no 
change  was  then  made.  The  appointment  of  Registers  of  mesne 
conveyances  for  the  several  districts,  was  contemplated  by  the 
constitution  of  1778  (^) :  in  1786  such  Registers  were  accord- 
ingly appointed  for  the  Districts  of  Beaufort  and  Georgetown; 
(where  County  Courts  were  not  in  operation,)  and  were  vested 
with  the  like  powers  and  authorities  as- were  then  exercised  by 
the  Register  in  Charleston  {gg) :  in  1791,  after  the  suspension 
of  the  County  Courts  in  Orangeburg,  a  Register  of  mesne  con- 
veyances in  that  district  was  provided  for(AA),  and  when  in  1799 
one  was  appointed  for  each  of  the  other  districts,  uniformity 
throughout  the  State  was  produced.  Thenceforward,  as  always 
before,  the  Act  of  1698  prevailed  in  Charleston  ;  and  for  a  long 
time  afterwards,  it  still  prevailed  there  alone  and  unaffected  by 
the  County  Court  Act^  which  had  never  been  known  to  the 
practice  there  {ii) :  the  registries  of  the  districts,  where  County 
Courts  had  been  in  operation,  were  by  law  emanations  from,  and 
copies  of,  the  one  in  Charleston,  and  in  them  too  the  Act  of  1698 
of  course  prevailed ;  but  in  them  the  modifying  induence  of  the 
46th  section  of  the  County  Court  Act,  to  which  they  had  been 
accustomed,  was  felt :— rand  gradually  that  influence  was  ex- 
tended to  Charlestoti.  At  last,  every  where,  conveyances  and 
mortgages  of  land,  appropriately  belonging  to  the  office  of  the 
.Register  of  mesne  conveyances  under  the  Act  of  1698,  were 
registered  in  the  registry  of  the  district  where  the  land  lay — 
every  registration  made  within  the  prescribed  time  having, 
under  the  Act  of  1785,  relation  to  the  date  of  the  deed,  and 
every  one  made  after  the  time  having,  under  the  Act  of  1698, 

(m)  7  Stajt.  296, 1 18.  (J )  1  Stat  143,  f  29.  (gg)  4  Stat.  722.  A  special  proyiaoik 
for  reoording  deeds  of  personalty  in  the  Register's  office  at  Georgetown  was  afterwards 
made.  6  Stat.  187.  {hh)  7  Stat.  269.  See  HiU  tb.  Rooks,  6  Rich.  102.  (u)  See 
after  1600,  note  r. 
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effect  only  from  the  day  of  registration  : — deeds  of  marriage  set- 
tlement, under,  the  special  provisions  concerning  them  made  in 
1785,(ArA)  went  to  the  Secretary  of  State : — and  all  deeds  affect- 
ing personalty  left  the  district  registry,  and,  under  the  Act  of 
1698,  sought  priority  in  the  office  of  the  Secretary.  By  various 
decisions,  the  latter  office  was  declared  to  be  the  only  one  for 
these  deeds  {II,)  and  the  district  registry  remained  unsuitable 
for  any  of  them,  until  the  Act  of  1823  [6  Stat.  212]  required 
marriage  settlements,  and  the  Act  of  1843  [11  Stat.  256]  required 
mortgages  of  slaves  to  be  recorded  there. 

There  is  no  express  statutory  provision,  which  substitutes  a 
district  registry  of  mesne  conveyances  for  the  office  of  clerk  of 
the  County  Court :  nor  any  which,  in  any  other  way,  requires 
that  the  recording  of  conveyances  in  the  Register's  office  shall 
be  within  a  prescribed  time.  There  is  no  statute  which  makes 
a  rule,  as  to  the  order  of  priority  arising  from  the  registration  of 
absolute  conveyances,  in  Charleston  at  this  day,  different  from 
the  rule  that  prevailed  there  before  1785 :  nor  any  that  makes 
a  rule  on  the  subject  for  the  Register's  office  of  another  district, 
different  from  what  is  the  law  in  Charleston.  Instead  then  of 
the  express  words  of  an  Act,  which,  under  certain  penalties,  re- 
quired recording  in  the  clerics  office  of  the  county  within  a  pre- 
scribed time,  being  violated  by  the  decisions  that  have  blended 
into  one  uniform  scheme  two  Acts  in  pari  materia^  it  has  beeni 
only  by  indulgent  respect  for  the  opinions  and  practices  that 
grew  up  under  the  county  courts,  that  the  45th  section  of  the 
Act  of  1785  has  been  permitted  to  outlive  the  system  of  which 
it  was  a  part. 

The  executors'  Act  of  1789,  §  26,  {mm)  in  arranging  the  order 
of  debts,  mentions  '^  mortgages  that  shall  be  recorded  from  the 
time  of  recording,"  and  the  mortgage  Act  of  1791  {nn)  affirms 
that  "  mortgages  shall  be  paid  in  the  order  the  same  are  record- 


{kk)  See  notes  u  and  r.  {U)  Copt  Foar  St.  Boat  vb.  Connor j  3  Bich.  335 ;  McCaU  ts. 
Ltfiriff,  1  Strob.  442 ;  Foster  V8.  Calhmm,  Dud.  77 ;  Youngblood  vs.  KeadU,  1  fitrob.  121 ; 
Alston  YB.  Alston^  3  Brev.  469 ;  and  other  oaaes  cited  note  r.  (mm)  5  Stat  1 1 1.  (Tin)  6 
Stat  169,  S  1,  3. 
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ed,  agreeably  to  law,  and  in  no  other  order  :'^ — both  of  these 
Acts  thus  shewing,  that  even  whilst  the  county  court  system  was 
in  operation,  the  Act  of  1698  formed  part  of  the  registry  law  of 
the  State,  applicable  to  mortgages  as  well  of  real  estate  as  of 
personal. 

1.  Again.  Acknowledging  both  the  Act  of  1698  and  the  45th 
section  of  the  County  Court  Act  to  be  of  force,  so  far  as  they 
could  be  reconciled  to  each  other,  and  to  the  alterations  that  had 
been  made  in  the  Courts  and  offices  of  the  State,  the  Judges 
after  1800  were  brought  to  the  question  between  an  unregis- 
tered conveyance  of  real  estate  and  a  judgment  against  the 
grantor.  The  question  had  been  before  that  time  decided  in 
favor  of  the  conveyance,  in  Charleston,  where  only  the  Act  of 
1698  had  prevailed  :*  and  subsequently  it  arose  again  ;  first  in 
Charleston,  where  it  was  again  decided  in  the  same  way,  by  the 
authority  of  the  previous  decisions,!  without  notice  of  any  differ- 
ence made  by  the  abolition  of  county  courts,  and  probably 
without  a  conception  that  thereby  a  clause  of  the  County  Court 
Act,  which  before  did  not  apply  to  Charleston,  had  become  law 
for  the  whole  State.  When  the  question  was  presented  in 
the  districts,  where  county  courts  had  been  in  operation,  and 
the  45th  section  of  the  Act  of  1785  was  familiarly  and  ad- 
vantageously known,  the  Charleston  decisions  were  followed, 
and  that  45th  section  reconciled  to  them,  by  holding  that  the 
meaning  of  the  words,  "  claiming  as  creditors,"  in  the  section, 
was  uncertain,  and  that  coupled,  as  these  words  might  be,  with 
'*  recorded  in  the  manner  herein  before  prescribed"  they  com- 
prehended only  such  creditors  as  claimed  by  mortgage  or  some 
other  writing  that  might  be  recorded,  {oo)  It.  may  be  that  this 
was  not  a  correct  construction  of  the  section,  and  that  it  would 
have  been  better  to  hold,  that  a  judgment  entered  is  like  a  mort- 
gage recorded,  and  by  the  section  an  unregistered  deed  is  made 
ineffective  to  withstand  the  lien  of  the  judgment,  which  attaches 
as  if  there  was  no  such  deed,  unless  notice  of  it  has  come  to  the 

*  See  note  oo.       t  See  notei  6  and  r. 
{oo)McFaUvn.8lurTard^Ejup,Zd6i  JBdmveU m Portontt, 2 HUl. Ch. 219. 
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creditor  from  change  of  possession  or  other  circumstances.  But 
those  who  cavil  at  the  construction  should  remember,  that  the 
Charleston  decisions,  made  after  January,  1800,  were  either  to 
be  followed  or  overruled : — that  deeds  of  personalty  not  having 
been  embraced  by  apt  words  in  the  County  Court  Act,  the 
registration  of  them  was  governed  only  by  the  Act  of  1698,  so 
that  beyond  dispute  such  a  deed,  although  unregistered,  had 
priority  over  a  judgment,^  and  great  confusion  would  have  re- 
sulted from  giving  to  a  judgment  a  lien  upon  land,  and  not  upon 
chattels,  where  both  were  included  in  the  same  deed,  or  in  dif- 
ferent deeds  in  the  same  predicament : — and  that  the  uncertainty 
of  the  words,  persons  claiming  as  creditors^  will  be  acknowl- 
edged by  any  one,  who  will  undertake  to  define  what  they 
embrace.  Do  they  mean  all  creditors,  or  only  those  whose 
specific  lien  is  interfered  with  by  the  unregistered  deed  : — those 
who  have  not  recovered  judgment,  as  well  as  those  who  have:-4 
prior,  or  subsequent,  or  both  ?  The  theory  of  registry  Acts  isJ 
not  that  an  unregistered  deed  is  a  fraud,  (for  if  it  is  fraudulent,! 
it  is,  whether  registered  or  not,  void  as  to  the  persons  defrauded  | 
by  it) — but  that  publicity  is  likely  to  prevent  frauds,  and  thereN 
fore  a  neglect  of  the  mode  provided  to  give  publicity,  is  punished! 
by  conferring  superior  rights  upon  those,  who  are  most  likely  y 
suffer  by  concealment.  With  these  matters  in  mind,  we  could 
not,  by  any  speculations  concerning  the  construction  that  was 
given  to  the  words  cited  from  the  section  so  often  mentioned,  be 
carried  further  than  to  doubt  its  propriety.  We  cannot  know  to 
what  results  a  different  constfuction  might  have  led,  if  it  had 
been  adopted,  when  the  question  was  fresh ;  but  we  can  be 
assured  of  the  dangers  which  stand  in  the  way  of  a  change. 
Under  every  registry  Act  that  has  been  passed  in  the  State, 
decisions,  conformable  to  the  rule  that  prevails  wherever  registry 
laws  exist,  have  held  that,  explicit  notice  is,  so  far  as  concerns 
those  who  had  it,  equivalent  to  registration,  [pp)  yet  the  Act  of 

%  Vide  notes  g  and  r. 

(pp)  As  to  absolute  eonyeyance  mider  Act  of  1785 ;  Tart  vs.  Crawford^  1  MoO.  266 ; 
^cPaU  vs.  Sherrardf  Harp.  296;  KnottaYB.  Cfeiger,  4Rich.  34;  Ingrem tb. FhUUpt, 
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1843*  concerning  mortgages  is  the  only  one  of  them  that  con- 
tains a  word  about  notice.  This  whole  train  of  decisions  about 
notice,  might  be  overthrown  with  greater  propriety  than  the 
decisions  which  held,  that  the  Act  of  1785  did  not  require  reg- 
istration to  render  a  conveyance  effective  against  a  isubsequent 
judgment ;  for  the  former,  reasoning  from  the  purpose  of  the 
Acts,  introduce  an  exception  which  is  not  expressed,  the  latter 
only  construe  an  obscure  provision  ;  the  latter  have  stood  long- 
er, are  of  more  frequent  application,  and  by  their  overthrow  the 
stability  of  titles  would  be  more  seriously  shaken. 

2.  Again.  It  is  more  easy  to  see  how  the  opinion  grew  up 
without  question,  that,  notwithstanding  a  time  prescribed  by 
the  45th  section  of  the  County  Court  Act,  a  registration  after 
time  is  a  valid  registration,  sufficient  to  guard  against  all  rights 
which  had  not  then  accrued,  but  which  might  be  afterwards 
urged  under  deeds  subsequently  made,  and  recorded  within  the 
prescribed  time. 

A  deed  not  registered  is,  by  that  section,  made  valid  .as  to  the 
parties,  and  as  to  all  the  world,  except  the  creditors  and  pur- 
chasers of  a  party,  (qq)  In  the  confidence  which  parties  repose 
in  each  other,  hundreds  of  deeds  are  never  registered,  and 
thousands  are  not  registered  within  six  months.  If  a  deed  was 
registered  before  the  right  of  a  creditor  or  purchaser  arose,  of 
what  consequence  can  it  be,  that  the  registration  was  delayed 
until  the  six  months  had  expired  ?  Being  without  registration 
good  as  to  the  party  who  made  it,  the  deed  might,  as  to  all  other 
persons,  be  considered  as  if  it  had  been  executed  on  the  day  it 

3  Strob.  665 ;  Quere,  Mcusy  vs.  Thompson^  2  N.  A  MoC.  105.  As  to  mortgage  of  realt  j 
under  the  Act  of  1785 ;  Martin  vs.  SaUf  Bail.  Eq.  4.  Ab  to  oonveyance  or  mortgage  of 
personalty  nnder  Act  of  1698,  Bank  et  al.  vs.  Gourdin  et  al.  Sp.  Eq.  443.  As  to  wife's 
inheritance  nnder  the  Act  of  1791,  KoUman  vs.  Ayer,  1  Strob.  669.  As  to  leaae  under 
Act  of  1817,  Anderson  vs.  HarriSy  1  Bail.  316 ;  Sp.  Eq-  249.  As  to  marriage  settlement 
nnder  Acts  of  1785  and  1792,  Givens  vs.  Bra^fordj  2  McC.  152 ;  Righion  vs.  Righton,  1 
Mil],  130;  White  vs.  Palmer^  McM.  Eq.  115.  As  to  marriage  settlement  under  Act  of 
1823,  Fowkc  vs.  Woodward^  Sp.  Eq.  266  :  "  There  is  no  exception  to  the  role  "~eaid  in 
an  opinion  carefully  prepared. 

♦  Vide  note  y,  ante. 

(qq)  LeFrince  v«  GuiUema,  1  Rich.  Eq.  216 ;  Mariin  tb.  QuaUUbaum,  3  MoO.  205. 
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was  registered, — in  other  words,  as  if  it  had  been  re-exe- 
cuted, or  acknowledged,  on  the  day.  So,  if  that  party  should 
have  been  dead  on  the  day  of  registration,  the  deed,  good  as  to 
his  heirs,  might  be  considered  as  if  it  had  been  then  confirmed 
by  them.  Even  if  infancy,  coverture,  or  other  disability,  should 
prevent  the  supposition  of  confirmation  on  the  day  of  registra- 
tion, why  should  not  the  deed,  binding  as  to  all  the  world  then 
existing,  acquire  by  registration  such  indefeasibility,  as  thence 
arises,  against  that  part  of  the  world  which  afterwards  sets  up 
opposing  rights  subsequently  acquired  ?  By  delaying  beyond  a 
prescribed  time,  the  grantee  in  a  deed  has  lost  the  right  to  insist 
that  the  tardy  registration  shall  have  relation  to  the  date  of  the 
deed  so  as  to  prevail  against  intervening  claims, — but  why 
should  he  lose  the  benefit  of  registration,  from  the  day  it  was 
made  ?  As  regards  notice  to  be  obtained  by  search  of  a  regis- 
try, the  same  search  which  would  disclose  a  deed  registered 
within  a  prescribed,  would  disclose  one  registered  after  the  ex- 
piration of  the  time  ;  and  the  same  fraud,  or  disappointment  of 
just  expectation,  which  would  arise  from  a  first  deed  being  reg- 
istered between  the  search  and  the  execution  of  a  second  one, 
might  ensue,  whether  the  registration  of  the  first  one  was,  or 
was  not,  within  a  prescribed  time  from  its  date.  If  it  should  be 
decided  that  registration  after  the  time  does  not  avail  against  a 
subsequent  deed  executed  after  this  registration  and  registered 
in  time,  a  bona  fide  purchaser,  whose  conveyance  was  register- 
ed after  the  expiration  of  six  months,  say  only  seven  months 
from  its  date,  and  whose  grantor  had  afterwards  lived  many 
years  solvent  and  honest,  might,  when  these  years  were  past, 
be  deprived  of  his  land,  because  at  last  his  grantor  had  fallen 
into  embarrassment,  and  under  execution  against  him  the  land 
had  been  sold.  If  it  should  be  held  that  the  judgment  against 
the  grantor  had  not  preference  over  the  conveyance  tardily 
registered,  and  that  notice  to  a  purchaser  at  sheriff's  sale  under 
the  judgment,  would  as  to  him  stand  in  the  place  of  regular 
registration,  then  the  right  of  the  fair  owner  by  former  purchase 
to  hold  his  land,  would  depend  upon  his  vigilance  in  giving 
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actual  notice  of  his  conveyance  whenever  the  land  was  offered 
for  sale  by  the  sheriff,  until  it  might  happen  that  a  sale  could  be 
made,  when  notice  could  not  be  brought  home  to  a  purchaser* 
who  would  probably  have  got  a  bargain  by  reason  of  the  very 
efforts  the  owner  had  made  to  save  his  rights.  Human  sagacity 
could  not  foretell  the  extent  of  disastrous  influence,  which  such 
a  decision  would  have  upon  the  land  titles  of  the  State. 

These  and  similar  reflections  probably  led  to  the  conclusion, 
even  in  the  county  courts,  that  recording  done  there  after  the 
prescribed  time,  was,  notwithstanding  the  delay,  valid  recording, 
having  relation  to  the  day  it  was  done ;  and  this,  although  the 
45th  section  of  the  County  Court  Act  may  have  been  considered 
in  these  courts,  as  having  superseded  all  previous  registry  Acts, 
and  as  standing  alone  for  the  law  on  the  subject.     This  conclu- 
sion is  contrary  to  the  admission  we  before  made  for  argument 
sake,  but  it  is  a  plainer  deduction  from  the  purpose  of  registry 
laws,  than  is  the  acknowledged  doctrine,  that  notice  shall  be 
accepted  as  a  substitute  for  registration  ;  and  we  may  remark, 
in  passing,  that  in  no  case  has  a  distinction  been  made  between 
notice  before  and  notice  after  a  prescribed  time,  as  should  have 
been  done,  if  notice  is  only  a  substitute  for  registration,  and  such 
a  distinction  as  to  time  determines  the  validity  of  a  registration. 
But  we  have  no  distinct  report  of  any  thing  decided  in  the 
county  courts,  nor  of  any  decision  made  in  our  higher  courts 
under  the  acknowledgment  that  the  Act  of  1785  was  the  only 
registry  law  applicable  to  conveyances  of  real  estate.     The 
executors'  Act  of  1789,*  the  mortgage  Act  of  1791,t  and  such 
cases  that  have  been  preserved,t  as  throw  a  faint  light  upon  the 
.1     opinions  concerning  registration  which  prevailed  before  1800, 
\\    seem  to  show  that  even  in  the  county  courts,  the  Act  of  1698 
\   was  always  regarded  as  part  of  the  registry  law  and  as  pervading 
\  the  whole  State,  and  that  under  its  modifying  influence  upon 
\  the  Act  of  1785,  recording  after  the  time  had  effect  from  the  day 
lof  recording. 

*  See  note  mm.  t  See  note  nn.  %  See  Dotei  r  and  b. 
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An  Act  of  1789(rr)  might  be  supposed  to  contradict  this.    It 
recited  that  the  45th  section  of  the  Act  of  1785  was  concealed 
in  the  body  of  the  County  Court  Act,  and  that  many  purchasers 
and  mortgagees,  not  having  discovered  it,  might  be  utterly  de- 
prived of  the  benefit  of  the  conveyances  to  them,  for  want  of 
recording ;  and  it  enacted,  that  mortgages  and  other  convey- 
ances of  lands,  required  by  the  section  to  be  recorded  in  the 
manner  therein  specified  and  not  recorded,  should  be  valid  and 
effectual,  anything  in  the  section  notwithstanding,  provided  they 
should,  within  twelve  months  thereafter,  be  recorded  in  the  of- 
fice of  the  Clerk  of  the  County — or  that  of  the  Secretary  of 
State,  or  that  of  the  Register  of  Mesne  Conveyances  in  any  dis- 
trict where  County  Courts  were  not  established — where  such 
lands  lay.    This  might  appear  to  show,  that  without  this  saving 
Act,  such  mortgages  and  other  conveyances,  when  afterwards 
recorded,  would  not  have  been  valid  and  effectual  even  against 
rights  that  might  have  accrued  after  they  were  recorded.    But 
recollecting  that  this  Act  preceded  the  adoption  of  our  present 
State  Constitution,  and  looking  to  its  words,  and  the  mischief 
it  was  designed  to  remedy,  we  will  see  that  it  was  a  temporary 
and  conditional  dispensation  granted  against  the  obnoxious  sec- 
tion, and  that  it  fell  far  short  of  its  purpose,  if  it  merely  enabled 
the  favored  mortgages  and  conveyances  to  become  effective 
agaiust  all  deeds  that  might  be  afterwards  made,  and  against 
all  that  had  not,  at  the  passing  of  the  Act,  the  chance  of  ac- 
quiring precedence  by  being  recorded  within  the  time  prescribed 
by  the  section,  and  against  all  that  had  not  already  acquired 
such  precedence.    It  was  intended,  for  the  time  and  upon  the 
proviso  expressed,  to  put  all  such  mortgages  and  conveyances 
in  the  same  condition  they  would  have  been  in,  if  the  section 
had  never  become  law :  to  give  to  them,  under  the  Act  of  1698, 
precedence  according  to  the  order  of  registration,  in  such  man- 
ner that  no  priority  should  follow  from  a  later  registration  being 
within  a  prescribed  time,  and  that  an  older  deed,  recorded  under 
the  special  indulgence,  or  previously  recorded  in  the  ancient  re- 
gistry, should  not  yield  to  a  conflicting  one  that  bad,  before  the 

m  I.I  m  I  ^iiiii.i iMi.  I  » 

(rr)  5  Stat  127. 
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Act,  been  recorded  in  the  new  and  hidden  registry  that  was 
created  by  the  section.  From  this  Act,  notwithstanding  loose- 
ness of  expression  in  its  recital,  it  cannot  be  fairly  inferred,  that 
lapse  of  the  prescribed  time  ever  rendered  subsequent  recording 
wholly  inefficacious. '  It  may,  however^  be  observed,  that  this 
Act  comes  nearer  than  any  other  that  is  to  be  found,  to  a  legis- 
lative recognition  of  such  general  efficacy  in  the  45th  section 
of  the  County  Court  Act,  as  would  extend  to  other  offices,  the 
provisions  which  the  section  makes  concerning  the  time  for  re- 
cording in  a  County  Court,  and  the  territory  in  which  the  lands 
lie. 

But  whatever  may  have  been  the  law  in  the  County  Courts, 
it  is  plain,  as  we  have  shown  before,  that  the  Act  of  1698  was 
always  of  force  in  a  district  where  there  was  no  County  Court, 
and  that  it  has  been  of  force  throughout  the  State  since  the 
abolition  of  County  Courts,  modified  to  some  extent  by  the  Act 
of  1785.  The  difficulty  is,  not  to  find  authority  legislative  and 
judicial,  for  sustaining  the  Act  of  1698,  but  to  find  any  suffi- 
cient legislative  direction  for  extending  the  terms  of  the  Act  of 
1785  to  a  state  of  things  not  embraced  by  them.  Our  law,  as 
we  have  said  before,  long  expounded  and  acted  on,  is  the  result 
of  the  two  Acts  combined ; — such  as  would  have  come  from 
legislation,  directly  changing  "  Clerk's  Office  of  the  County 
where  the  land  lies,^'  used  in  the  Act  of  1785,  into  the  Office  of 
the  Register  of  Mesne  Conveyances  for  the  district  where  the 
land  lies,  and  appending  to  the  provisions  of  the  Act  of  1785, 
the  Act  of  1698. 

It  has  been  objected  that  the  decisions  concerning  marriage 
settlements  under  the  Acts  of  1785*  and  1823,t  show,  that  even 
against  a  creditor  who  extended  credit,  or  a  purchaser  who 
bought^  after  the  day  a  marriage  settlement  was  recorded  in  the 
proper  office,  the  recording  is  of  no  avail,  if  it  was  done  after 
the  prescribed  time.(55)    We  pretend  not  to  assail  those  decis- 

*  See  note  «,  ante.  t  See  note  r,  ante. 

(w)  McCartney  4-  GorcUmvB.  Fergxiaon,  Pogson^  et  al.y  2  Hill  Ch.  180 ;  Taylor  vs. 
Btrwt,  4  Des.  236;  Farrtei  vs.  WarTtngUm^  2  Des.  266 ;.  WUaon  vs.  TFitem,  1  Pet. 
407;  QoanMr  tb.  G^amer,  1  Dm. 442. 
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ions.  They  well  consist  with  what  we  hold  as  to  ordinary 
conveyances,  under  the  joint  action  of  the  Acts  of  1785  and 
1698.  In  1785  the  provisions  concerning  marriage  settlements 
were  peculiar,  and  thence  onward  they  have  been  stringent  and 
progressively  exacting.^  They  have  not  admitted,  and  do  not 
admit  of  the  supplemental  application  to  them  of  the  Act  of 
1698,  which  gives  priority  according  to  the  date  of  registration 
without  limit  of  time.  A  mariiage  settlement  itself  is  also  pe- 
culiar, and  has  been  looked  on  with  jealousy.  It  is  a  restraint 
upon  the  marital  rights, — a  modification  of  the  results,  which, 
without  it,  would  have  ensued  from  the  marriage ;  and  usually 
it  is  contradictory  of  the  evidence  which  possession  and  other 
visible  signs  give  of  ownership.  Marriage  is  a  conveyance, 
open  and  notorious, — equivalent  to  a  written  instrument  duly 
recorded,  and  generally  extensive  in  its  operation.  Strong  rea- 
sons of  policy  have  been  thought  to  justify  the  imposition  and 
stem  enforcement  of  severe  terms,  before  priority  over  it  is  con- 
ceded to  a  deed  of  the  parties,  making  for  their  special  case  a 
change  of  its  legal  eiSfect,  which  if  not  cautiously  guarded  might 
easily  become  the  means  of  defrauding  innocent  third  persons. 

Cases  Contra.  To  the  cases  out  of  our  own  State  which 
have  been  brought  into  the  argument  of  this  case,  we  do  not 
think  it  necessary  to  refer.  Strong  analogies  in  support  of  our 
views  might  be  drawn  from  some  of  them,(^/)  and  no  doubt  op- 
posing inferences  from  others.  But  all  questions  concerning 
registry  are  necessarily  so  much  influenced  by  local  regulations, 
and  these  are  so  various,  that  the  decisions  on  the  subject  made 
under  one  sovereignty  give  very  little  aid  in  the  consideration 
of  cases  under  another. 

Two  manuscript  cases  of  our  own  have,  however,  been  dwelt 
upon,  and  require  a  hasty  notice.  Wholly  inconclusive,  and 
really  immaterial  as  they  are,  detached  sentences  taken  from  the 


f  See  notes  r  and  jt,  ante. 

(tt)  Neal  vg.  Kerrsy  4  Geo.  R.  161 ;  Jackson  vs.  Toterij  4  Cow.  605 ;  Irvin  vs.  Smtthf 
17  OhioR.  226;  ScriJbner  vs.  Lockwood,  9  Hammond,  184 ;  Goundie  vs.  Northampton 
Water  Co.,  7  Barr,  233;  MaUoryyB.  £Stoddan2,  6  Ala.  N.  S.  806;  1  Oreen,  N.  J. 43. 
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Opinions  delivered  in  them,  might  mislead  those  who  cannot 
have  access  to  them. 

In  Segurs  vs.  Powers^{uu)  James  Kelly  owned  land,  and  in 
1808  conveyed  it  to  his  infant  son  Ichabod,  by  deed  without 
valuable  consideration,  which  was  never  recorded.  Having  re- 
mained in  possession,  James  Kelly,  in  1817,  again  conveyed 
the  land  to  Jones,  who  was  informed  of  the  previous  deed  to 
Ichabod,  but  assured  that  it  would  be  destroyed.  Jjones  con- 
veyed to  Harrell  in  1819  by  deed,  which  was  recorded  June, 
1824.  Harrell,  before  the  conveyance  to  him,  had  notice  of  the 
deed  to  Ichabod.  Harrell  conveyed  to  the  defendant,  Powers, 
(a  bona  fide  purchaser  without  notice  of  the  deed  to  Ichabod,) 
by  deed  dated  June,  1820,  and  recorded  November,  1%S20. 

In  1823,  Ichabod  being  of  full  age,  after  previous  oral  disa- 
vowals of  all  claim  to  the  land,  conveyed  it  to  the  plaintijQT,  by 
deed,  which  did  not  appear  to  have  been  recorded.  Before  the 
conveyance  to  the  plaintiff,  he  knew  of  possession  by  Harrell 
and  Powers. 

Oa  the  Circuit,  Judge  Richardson  held,  that  the  defendant 
was  protected  against  the  prior  voluntary  conveyance  to  Icha- 
bod by  his  purchase  without  notice,  and  by  the  proper  record- 
ing of  the  conveyance  to  himself     Verdict  for  the  defendant 

Judge  Johnson,  in  delivering  the  opinion  of  the  Court  of  Ap- 
peals, which  dismissed  the  plaintiff's  motion  for  new  trial,  says 
in  substance — The  parties  are  in  pari  delicto^  and  melwr  est 
conditio  defendentis :  notice  to  Jones  and  Harrell  does  not  af- 
fect Powers ;  if  it  did,  "  the  Act  requiring  the  recording  of  deeds 
would  be  nugatory,  for  he  who  wishes  [makes]  a  double  con- 
veyance must  necessarily  know  it,  and  the  very  object  of  the 
Act  was  to  guard  against  this  fraud." 

The  observations  here  made  as  to  notice  agree  with  what  had 
been  previously  decided.(t7v) 

In  Swan  vs.  Ligon,{ww)  it  was  decreed  on  the  Circuit  that  a 
life  estate  had  been  forfeited  :  but  under  the  view  taken  in  the 

(uu)  Law,  Col.  1829,  Book  4,  p.  425.  (rr)  Tart  vs.  Cravford,  1  McC.  266, 1821 ; 

CabvMsa  vs.  Mahmi,  2  McC  273, 1822.  (vnr)  Equity,  Col.  1629,  Book  D,  p.  12. 
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Court  of  Appeals,  the  bill  became,  in  effect,  a  bill  by  a  remain- 
derman to  have  security  during  the  continuance  of  a  life  estate, 
for  the  forthcoming  of  slaves  that  had  been  sold  and  absolutely 
conveyed  by  a  tenant  for  life. 

A  copy  from  a  registry  in  Virginia  was  admitted  as  the  best 
evidence  that  could  be  adduced.  The  first  purchaser  was  af- 
fected by  actual  notice :  the  second  had  not  such  notice,  but 
against  the  complainant's  legal  title,  was  considered  to  have  no 
higher  rights  than  a  purchaser  of  stolen  property  would  have 
against  the  owner.  Incidentally,  Judge  Nott,  delivering  the 
opinion,  which  reformed  the  Circuit  decree,  says  :  "  The  deed 
having  been  recorded  in  Virginia  is  notice  to  the  world." 

Two  other  cases,  O'Neal  vs.  Cothran,{xx)  and  McFall  vs, 
Sherrard^{j/y)  were  in  all  circumstances  material  to  the  ques- 
tions we  are  considering,  like  the  one  now  in  hand,  except  that 
in  each  of  them,  the  creditor,  to  whom  the  second  conveyance 
was  made,  had,  before  he  recovered  judgment,  notice  of  the 
former  conveyance.  Those  cases  were  decided  upon  the  ground 
of  notice,  and  no  attention  was  paid  in  either  of  them  to  the 
circumstance  that  the  first  conveyance  was  recorded  before  the 
second  one  was  made.  Notice  was,  in  the  first  of  them,  an  in- 
dispensable circumstance  to  show  the  fraud,  on  account  of 
which  the  second  conveyance  was  cancelled.  In  the  other, 
upon  the  principles  of  our  present  decision,  the  same  result, 
which  was  attained,  would  have  ensued  if  there  had  been  no 
notice.  We  can  only  conjecture  that  the  result  would  have  been 
different,  if  the  notice  had  not  appeared ;  probably,  however,  it 
would  have  been.  For  that  case  preceded  Barnwell  vs.  For- 
teous^  Smith  S^  Ravenel  vs.  Smith*  and  Martin  vs.  Sale^t  all 
before  cited,  and  in  the  unsettled  condition  of  the  law  which 
subsisted  when  it  was  heard,  there  was  a  prevailing  opinion 
that,  although  a  judgment  was  not  preferred  to  an  unrecorded 
mortgage,  nor  a  second  conveyance  instantly  recorded  preferred 
to  a  former  one  that  had  been  recorded  before  the  second  was 

{xx)  4  Des.  662,  1616.  ( yy)  Harp.  296, 1824. 

*  Seo  note  b,  ante.  t  See  note  I,  ante. 
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made,  yet  a  conveyance  that  had  remained  unrecorded  after  the 
prescribed  time,  and  until  a  judgment  against  the  grantor  was 
recovered,,  was  per  se  a  fraud  upon  the  judgment  creditor, 
which  could  be  urged  by  the  purchaser  at  sheriff's  sale,  unless 
by  notice  the  imputation  of  fraud  was  rebutted.  .The  rulings 
made  in  that  case  concerning  creditors  led  to  subsequent  decis- 
ions, under  whose  authority,  it  may  now  be  perceived  that  the 
notice,  made  so  prominent  there,  was  not  a  controlling  circum- 
stance. 

It  is  ordered,  that  the  motion  for  new  trial,  in  each  of  the 
two  cases  we  have  been  considering,  be  grauted. 

DuNKiN,  Dargan  and  Wardlaw,  CC,  and  Evans,  Frost 
and  Whitner,  J  J.,  concurred. 

O'Neall,  J.,  dissenting.  In  this  case,  as  I  think  the  deci- 
sion is  virtually  a  repeal  of  the  45th  section  of  the  Act  of  1785, 
(P.  L.  381,)  it  is  my  duty  to  state  the  reasons  why  I  cannot 
concur  in  such  a  result. 

It  is  not  pretended,  by  a  majority  of  the  Court,  that  if  this  was 
a  new  question,  (as  they  suppose  it  is  not,)  the  Act  could  be 
construed  in  the  manner  in  which  it  has  been. 

To  me  it  seems  to  be  plain  that  there  never  has  been  any  de- 
cision ruling  or  touching  the  point  involved,  in  any  way  con- 
trary to  the  decision  below.  I  have  heard  it  said,  and  argued 
Aerc,  that  Circuit  decisions  and  practice  have  been  that  way. 
If  that  be  so,  I  am  not  aware  that  an  Act  of  the  Legislature 
could  be  thus  repealed  or  altered.  But  I  confess  the  course  of 
practice  with  which  I  was  for  many  years  very  familiar,  when 
at  the  bar,  was  altogether  otherwise.  I  never  heard  a  decision 
or  opinion  intimated  different  from  the  decision  on  the  Circuit, 
until  this  case.  But  it  is  necessary  to  look  to  the  law  and  be 
guided  by  it,  and  not  by  recollections  of  Nisi  Prius  decisions, 
or  the  practice  pursued  by  the  bar. 

The  46th  section  is  as  follows — "  And  whereas,  it  is  neces- 
sary to  settle  the  mode  of  proving  and  recording  deeds  and  other 
conveyances,  in  the  several  Counties  of  this  State,  for  prevent- 
ing frauds,  Be  it  further  enacted,  that  no  conveyance  of  lands. 
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tenements  or  hereditaments,  within  this  State,  shall  pass,  alter, 
or  change  from  one  person  or  persons  to  another,  any  estate  of 
inheritance,  in  fee  simple,  or  any  estate  for  life  or  lives,  nor  shall 
any  greater  or  higher  estate  be  made,  or  take  effect,  in  any  per- 
son or  persons,  or  any  use  thereof,  to  be  made  by  bargain  or 
sale,  lease  and  release,  or  other  instrument,  unless  the  same  be 
made  in  wdting,  signed,  seaTed  and  recorded  in  the  Clerk's 
office  of.  the  County  where  the  land  mentioned  to  be  passed  or  ^ 
granted  shall  lie,  in  manner  and  form  following :  that  is  to 
say, — if  the  person  or  persons  who  shall  make  and  seal  such 
instrument  of  writing,  shall  be  resident  within  the  State  at  the 
time  of  .making  and  sealing  the  same,  then  the  recording  shall 
be  within  six  months  from  the  signing,  sealing  and  delivery, 
and  if  the  person  or  persons  so  making,  signing  and  sealing  shall 
be  resident  in  any  other  of  the  United  States  at  the  time  afore- 
said, then  the  recording  shall  be  within  twelve  months,  and  if 
without  the  limits  of  the  United  States,  then  the  recording  shaft 
be  within  two  years ;  and  if  any  deed  or  any  other  conveyance 
shall  not  be  recorded  within  the  respective  times  before  men- 
tioned, such  deeds  or  other  conveyances  shall  be  legal  and  valid 
only  as  to  the  parties  themselves  and  their  heirs,  but  shall  be 
void  and  incapable  of  barring,  the.  rights  of  persons  claiming  as 
creditors,  or  under  subsequent  purchases  recorded  in  the  manner 
hereinbefore  prescribed,"  &c. 

.  After  reading  over  the  clause,  it  seems  to  me  so  plain  on  its 
words,  that  it  was  not  intended  that  a  deed  not  recorded  within 
the  time  limited  by  the  Act,  should  have  effect  against  one  sub- 
sequently acquired  and  duly  recorded,  that  I  am  at  a  loss  how 
to  reason  about  it,  so  as  to  make  it  still  plainer.  But  as  others 
of  equal,  if  not  superior  claims  to  knowledge,  have  been  able  to 
draw  a  different  conclusion,  it  is  my  duty  to  dissect  the  Act.  It 
is  plain — 1st.  That  unless  a  deed  be  recorded  in  the  proper 
office,  and  within  the  time  limited  by  the  Act,  it  shall  not  pass, 
alter  or  change  from  one  person  to  another,  any  estate  in  land. 
2d.  That  a  deed,  not  recorded  in  the  proper  office  and  within 
the  time  limited,  shall  be  legal  and  valid  only  as  to  the  parties 
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themselves  and  their  heirs.  3d.  That  such  a  deed,  not  recorded 
in  the  proper  oflSce,  or  within  the  time  limited  by  the  Act,  shall 
be  incapable  of  barring  the  rights  of  persons  claiming  as  credi* 
tors,  or  under  subsequent  purchases  recorded,  in  the  proper  office, 
and  within  the  time  limited  by  the  Act. 

It  is  true,  there  is,  between  the  first  and  second  provisions, 
such  discrepancy,  that  they  cannot  stand,  as  independent  pro- 
visions :  but  being  construed  together  and  in  connexion  with 
the  third,  they  make  this  plain  provision :  that  a  deed  not  re- 
corded, in  time,  or  in  the  proper  office,  shall  not,  as  against  per- 
sons claiming  as  creditors,  or  under  subsequent  purchases  duly 
recorded,  pass,  alter  or  change  any  estate  in  land  from  one  per- 
son to  another.  This  reading  of  the  Act  is  plain  and  consist- 
ent, with  all  its  words.  It  leaves  the  unrecorded  deed,  or  deed 
not  recorded  in  time,  a  good  conveyance  as  between  the  parties; 
but,  as  against  creditors,  who  may  find  it  necessary  to  make  the 
land  thus  conveyed  liable  to  pay  their  debts,  hyfi.fa.  or  any 
other  means, — or  any  subsequent  purchaser,  whose  deed  may  be 
duly  recorded, — it  is  as  if  it  never  was  executed, — it  does  notptisSj 
alter  or  change  the  estate.  This  reading  could  hardly  be  ques- 
tioned were  it  not  for  two  things,  1st.  The  Act  of  1698,  P.  L. 
3,  which  it  is  supposed  is  to  be  construed  in  pari  materia,  and, 
therefore,  according  to  its  provisions,  the  first  recorded  deed, 
though  not  in  time  according  to  the  Act  of  1785,  is  yet  to  have 
efiect.  This  notion  has  some  support,  in  the  case  of  Barnwell 
atid  other s'Ys,  Porteous,  2  Hill  Ch.  219, — but  it  will  be  seen  on 
reading  that  case,  that  the  reasoning  of  my  brother  Evans  is 
placed  upon  the  fact,  that  the  County  Court  Act  (1785)  did  not 
extend  to  Beaufort,  and,  therefore,  as  to  that  district,  tde  Act  of 
1698  was  perhaps  the  only  Act  regulating  recording,  unless  it 
be  that  we  may  take,  in  connection  with  it,  the  proviso  of  '89, 
(P.  L.  485,)  which  permitted  the  recording  to  be  in  the  Clerk's 
Office  of  the  County,  the  Secretary's  Office,  or  Registry  of  Mesne 
Conveyances  of  any  district  where  County  Courts  were  not 
established  and  where  such  lands  lie. 
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That  decision  may  possibly  be  supported  on  that  view :  but 
otherwise  it  is  clearly  wrong. 

It  never  can  be  maintained,  that  two  Acts  whose  provisions 
are  in  direct  collision  shall  be  so  construed,  that  both  shall  stand. 
The  Act  of  1698  declares  'that  the  first  deed  recorded  in  the  Re- 
gister's Office,  Charleston,  shall  be  taken,  deemed,  adjudged,  aU 
lowed  of  and  held  to  be  the  first  sale,  conveyance,  &,c.  The 
Acts  of  '85  and  '89  together  declare  that  unless  recorded  within 
six  months  in  the  Office  [now]  of  the  Register  of  Mesne  Convey- 
ances of  the  district  where  the  land  lies,  it  shall  not,  as  against 
persons  claiming  as  creditors,  or  under  subsequent  purchases 
duly  recorded,  have  any  effect  to  pass,  alter  or  change  any 
estate  in  land.  The  conflict  between  the  two  is  apparent ;  and 
the  Act  of  1698  never  can  be  interpolated  between  the  provis- 
ions of  the  Act  of  1785,  unless  the  legal  maxim  leges  priores^ 
posterwres  abrogant^  be  reversed.  The  Act  of  1789,  however, 
puts  to  rest  all  this  fanciful  reasoning  arising  out  of  the  provis- 
ions of  the  Act  of  1693.  The  legislature,  within  four  years  of 
the  former  enactment,  gave  us  their  construction.  The  Act  of 
1789,  tells  us,  that  by  reason  of  so  material  an  alteration  of  the 
laws  of  the  State,  as  that  of  the  45th  section  of  the  Act  of  1786, 
being  concealed  in  the  body  of  the  Act  for  the  establishment  of 
County  Courts,  it  has  so  happened  very  few  or  no  mortgagees, 
or  purchasers,  have  discovered  the  same,  but  have  permitted  the 
time  allowed  for  recording  to  elapse  without  recording  their 
mortgages  or  conveyances,  whereby  they  may  be  deprived  of 
the  benefit  of  the  Act :  it  was  therefore  enacted,  that  all  mort- 
gages and  conveyances  between  the  Acts  of  '85  and  '89,  not 
recorded  as  required  by  the  Act  of  '85,  should  be  legal  and  valid 
if  recorded  within  twelve  months  from  this  Act.  This  is  a  clear 
exposition,  that  a  deed,  without  the  aid  of  the  Act  of  '89,  is,  if 
not  recorded  within  six  months,  the  same  as  if  it  never  was  re- 
corded, and  that  the  Act  of  1698,  in  such  case,  never  can  have 
effect. 

But  it  is  said,  2d — there  is  another  thing  which  militates 
against  the  plain  literal  reading  of  the  46th  section  of  the  Act 
30 
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of  '85,  and  that  is,  that  notice  of  an  unrecorded  deed  stands  in 
place  of  recording.  This  is  true.  And  I  think  it  is  deeply  to 
be  regretted,  that  it  is  so.  For  it  is  plain,  that  seizing  upon  the 
fact,  that  the  Act  was  intended  to  prevent  frauds,  the  Court  has 
undertaken  to  be  wiser  than  the  Legislature,  and  to  interpolate 
a  provision,  that  a  deed  not  recorded  should  not  only  be  good 
between  the  parties,  but  also  as  against  a  purchaser  with  notice. 
That  this  was  a  most  unwarranted  assumption,  on  the  part  of 
the  Court,  in  the  beginning,  is  most  true.  It  is  probable  it  began 
under  the  Act  of  1698,  when  the  error  was  not  as  flagrant,  as 
under  the  Act  of  1785  :  it  was  continued  under  it,  without  ad- 
verting to  its  words,  and  was  irrevocably  fastened  upon  the 
country  in  Tart  vs.  Crawford^  1  McC.  265,  and  m£Uiy  subse- 
quent cases. 

But  this  does  not  help  the  doctrine  which  is  contended  for  and 
about  to  be  established  in  this  case,  unless  it  could  be  shown, 
that  recording  after  the  expiration  of  six  months,  and  before  the 
sale  to  the  purchaser  at  the  sheriff's  sale,  is  notice.  It  must  be 
remarked  here  that  Hagood,  the  purchaser  at  the  sheriff's  sale, 
recorded  his  deed  within  seven  days  after  his  purchase,  so  that 
he  claims  under  a  subsequent  purchase  duly  recorded.  It  never 
has  been  decided,  that  recording  after  the  time  limited  by  law, 
is  notice.  I  concede  that  recording  according  to  law  is  notice  to 
the  world.  This  is  fully  settled,  in  an  opinion  of  the  late  Judge 
Nott,  in  the  case  in  Equity,  Thompson  Swan  vs.  Tlios.  Reed 
and  Tkos.  Ligon,  decided  at  Columbia,  about  1827,  and  which 
will,  I  hope,  see  the  light,  in  a  note  to  this  case.  But  beyond 
this,  it  is  impossible  to  carry  the  principle.  In  the  case  of 
Martin  vs.  Sale,  Bail.  Eq.  6,  Judge  Nott  states  the  principle  as 
I  have  conceded  it,  ^^that  recording  was  notice  to  all  the 
world ;"  but  this  dictum^  although  used  in  relation  to  a  mort- 
gage recorded  out  of  time,  cannot  be  regarded  as  a  decision 
on  that  point,  which  was  unnecessary  to  the  decision  of  the 
cause,  for  notice  had  been  abundantly  proved,  and  the  Court 
held  that  to  be  enough  to  give  the  mortgage  effect,  and  espe- 
cially as  the  defendant  was  not  regarded  "  a  svhsequent  bona 
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fde  purchaser  fcr  valuable  consideration^^  Sure  am  I,  if  Judge 
Nott's  clear  perception  of  a  legal  point  had  ever  been  properly 
turned  to  the  matter,  he  never  would  have  uttered  such  a  legal 
opinion  in  reference  to  a  state  of  facts  which  never,  before  or 
since,  was  supposed  to  be  sufficient  to  justify  its  application. 

The  assertion,  that  a  deed  not  recorded  in  time  shall  yet  be 
good  against  a  subsequent  purchaser  whose  deed  is  duly  record- 
ed, is  directly  against  the  words  of  the  Act  of  1785.  The  true 
principle  by  which  we  are  to  be  governed,  is  to  be  found  in 
Latouche  vs.  Dunsany,  1  Sch.  and  Lef.  137,  157,  160.  The 
effect  of  the  Irish  Registry  Act,  6  Anne,  Ch.  2,  as  settling  the 
priority  of  incumbrances,  was  in  that  case  presented  for  the 
judgment  of  that  great  Chancellor,  Lord  Redesdale  (perhaps 
better  known  to  the  world  as  Mr.  Mitford).  In  it  he  expresses 
a  very  distinct  opinion  against  the  effect  of  registry,  as  notice^ 
and  which  I  admit,  so  far  as  a  regular  and  legal  registry  is  con* 
cerned,  is  overruled  by  our  cases.  But  surely  it  cannot  be,  that 
the  weight  of  his  great  authority  is  further  to  be  diminished,  by 
holding  that  a  deed  not  recorded  in  time,  is  notice.  His  reasons 
are,  I  think,  unanswerable,  that  it  should  not  be  so  regarded. 
He  says,  "  that  the  registry  is  to  be  considered  as  notice,  to  all 
intents  and  purposes,  is,  I  think,  what  one  would  not  be  inclined 
to  hold,  when  one  sees  the  effect  of  so  considering  it :  if  it  is  to 
be  considered  as  notice,  because  it  is  an  intimation  of  the  exist- 
ence of  a  deed  put  upon  record,  it  must  be  notice  of  every  thing 
contained  in  that  deed,  for  a  party  must  be  bound  to  inquire 
after  the  contents  of  that  deed  :  if  it  be  notice,  it  must  be  notice 
whether  the  deed  be  duly  registered  or  not :  it  may  be  unduly 
registered,  and  if  it  be  so,  the  Act  does  not  give  it  a  preference, 
and  thus  this  construction  would  avoid  all  the  provisions  in  the 
Act  for  compljring  with  its  requisites." 

The  Irish  Registry  Act  merely  requires  a  memorial  of  the 
deed  to  be  registered,  and  not  the  deed  itself,  and  that  makes  an 
essential  difference  between  our  Act  and  it  on  the  question  of 
notice. 
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But  I  rely  upon  the  case  more  for  the  sake  of  pointing  out  the 
distinction  between  our  Acts  of  1698  and  1785. 

I  have  already  said  that  our  Act  of  1698  is  like  the  Irish 
Act : — our  Act  of  1785  is  like  the  English  Registry  Acts.  It 
requires,  like  them,  that  deeds  should  be  recorded  in  a  limited 
time.  Lord  Redesdale  notices  this  -difference,  and  points  out 
the  effect  at  page  160 — "  The  two  countries"  (Ireland  and  Eng- 
land) ''  have  adopted  a  different  policy,  and  even  in  the  Register 
counties  in  England  the  Register  Acts  have  a  limitation  in  re- 
spect of  the  time,  within  which  the  deed  must  be  registered,  and 
if  not  registered  within  that  time,  it  is  €ts  nothing  ;  there  are 
no  words  giving  it  priority  according  to  the  registry  in  the  man- 
ner of  the  Irish  Act."  This  is  the  precise  difference  between 
the  Acts  of  1698  and  1785 :  under  the  latter,  a  deed  not  recorded 
within  six  months^  is  as  nothing  ;  under  the  Act  of  1 698,  the 
first  recorded  deed  had  effect.  That  all  our  cases  regard  record- 
ing after  the  expiration  of  the  time,  €is  nothing,  will  be  apparent 
from  an  examination.  I  shall  refer  to  a  few.  In  the  case  of 
(yNeal  vs.  Cothran  and  others,  4  Eq.  Rep.  662,  the  deed  of  the 
complainant  was  not  recorded  within  six  months,  but  before  the 
sherifTs  sale  to  the  defendants  as  the  property  of  the  grantor. 
The  complainant  succeeded,  on  proof  of  express  notice :  the 
recording  after  time,  but  before  the  sale,  was  not  at  all  relied  on 
in  the  whole  case.  In  McFall  vs.  Sherrard,  Harp.  295,  the 
deed  was  recorded  after  the  expiration  of  six  months  from  its 
execution  but  before  the  sale  by  the  sheriff.  It  was  treated 
throughout  the  case  as  if  not  recorded :  and  the  defendant's  de- 
fence succeeded  on  the  ground  alone,  that  the  purchaser  had 
express  notice  before  he  bought.  In  McCartney  ^  Gordon  ys. 
Pagson  and  wife,  2  Hill,  181-2,  one  of  the  questions  was, 
whether  a  marriage  settlement  executed  16th  July,  1806,  but  not 
recorded  until  14th  October,  1809,  was  good  against  creditors 
whose  debts  were  contracted  in  1827 : — the  Chancellor,  DeSaus- 
sure,  held  it  was  not,  and  the  Court  of  Appeals,  in  affirming  his 
decision,  make  this  remark — "  For  the  deed  of  marriage  settle- 
ment executed  according  to  the  stipulations  of  the  bond,  was 
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not  lodged  to  be  recorded  in  the  Secretary  of  State's  office,  until 
long  after  the  time  limited  by  the  Act  of  '85,  and  is  therefore 
void  as  against  the  creditors  of  the  husband."  That  this  is  a 
most,  decisive  authority,  can  hardly  be  questioned  :  for  the  mar- 
riage settlement  Act  of  1785,  like  that  of  the  same  year  settling 
the  manner  of  recording  deeds,  requires  that  marriage  settle- 
ments should  be  recorded  within  a  limited  time,  and  if  not, 
against  subsequent  creditors  they  are  declared  fraudulent,  and 
the  property  thus  settled  is  to  be  liable  for  the  payment  and  sat- 
isfaction of  such  debts,  as  if  no  such  deed,  contract  or  settle- 
ment had  existed.  Under  this  Act,  as  under  the  other^  the  deed 
of  settlement  is  good  between  the  parties  ;  and  express  notice  to 
the  creditor  will  stand  in  place  of  recording : — but  as  in  the  case 
to  which  I  have  referred,  recording  after  time,  but  before  the 
accrual  of  the  debt,  will  not.  The  same  rule  must  also  apply 
to  the  recording  law  of  '85. 

In  Segurs  vs.  Powers,  Dec.  Term,  1829,  Columbia,  Judge 
Johnsou  certainly  had  in  his  mind  the  very  doctrine  for  which 
I  am  contending.  For  in  the  very  beginning  of  his  opinion,  he 
says :  "  Both  of  these  parties  claim  the  land  under  a  formal 
chain  of  title  from  James  Kelly,  in  whom  the  title  is  admitted 
to  have  been :  none  of  the  deeds  under  which  the  plaintiff 
claims,  had  been  recorded  within  the  time  prescribed  by  laWj 
and  was  therefore  void  under  the  Act,  as  to  the  defendant,  if 
he  was  a  purchaser  for  valuable  consideration  without  notice?^ 
It  is  true,  on  examining  the  case,  it  appears  the  plaintifPs  deed 
from  Kelly  never  was  recorded ;  and  therefore  the  point  indi- 
cated by  the  opinion  was  not  in  the  case.  It,  however,  serves 
my  purpose,  by  showing  that  in  the  mind  of  a  very  eminent 
Judge,  not  recording  in  time,  and  not  recording  at  all,  were  re- 
garded as  the  same,  and  undistinguishable,  as  they  really  are. 

But  it  is  said  the  party  had  no  estate  in  the  land  at  the  levy- 
ing of  the  execution,  having  previously  conveyed  to  the  plain- 
tiff's intestate :  and  such  a  notion  has  the  countenance  of  Jack- 
son vs.  Town,  4  Cow.  509,  605  ;  Jackson  vs.  Terry,  13  Johns. 
471 ;   17  Wend.  25 ;  but  the  New- York  registry  Act,  under 
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which  they  were  decided,  makes  the  deed  void,  unless  recorded 
before  the  deed  under  which  a  subsequent  purchaser  claims. 
This  was  done  in  all  those  cases ;  and  well  might  the  Court 
say  there  was  no  estate  in  the  debtor,  when  the  execution  was 
levied.    But  our  Act  or  1785  expressly  declares,  that  unless 
the  deed  be  recorded,  within  the  time  limited,  as  against  credi- 
tors, or  a  subsequent  purchaser  whose  deed  is  duly  recorded,  it 
shall  not  pass*  alter  or  change  the  estate  of  the  grantor.    In 
such  a  case,  therefore,  when  the  deed  is  not  recorded  in  time, 
the  debtor's  estate  is  unchanged,  it  still  remains  in  him,  not- 
withstanding his  deed,  so  far  as  the  third  persons  designated 
by  the  Act  are  concerned.     The  New- York  cases  have,  there- 
fore, no  sort  of  application  to  this  case  arising  under  the  Act  of 
1785.    That  Act  furnishes  its  own  rule,  by  the  words  it  has 
used,  and  according  to  them,  the  creditor  and  purchaser,  Ha- 
good,  is  entitled  to  the  land  under  his  duly  recorded  deed  of 
purchase,  notwithstanding  it  had  been  conveyed  by  a  deed  not 
recorded  in  time,  before  the  levy  of  the  execution. 

Withers,  J.  concurred. 

Johnston,  Ch,  I  concur  in  the  opinion  of  Mr.  Justice 
O'Neall,  except  so  far  as  it  questions  the  propriety  of  the  de- 
cisions that  notice  is  equivalent  to  registration.  Those  decisions 
I  think  were  rightly  made. 

Motion  granted. 
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IN  THE  COURT  OF  EREORS. 

COLUMBIA,  MAY  TERM,  1853. 


ALL  THE  JUDGES  AND  CHANCELLORS  PRESENT. 


Mary  Cannon^  Ex^x  vs.  Jacob  Setzler,  jun,,  et  al. 

Every  bonofioial  devise  or  legacy  to  a  subscribing  witness  to  a  will  disposing  of  both 
real  and  personal  estate,  is  utterly  null  and  void  by  Statute  25  Qeo.  2,  o.  6,  of  force  in 
this  State  ;  and,  therefore,  such  witness  is  competent  under  the  Act  of  1824,  and  his 
Attestation  wUl  be  held  good  when  the  will  is  propounded  in  the  Court  of  Ordinary. 

Before  Wardlaw,  J.,  at  Abbeville^  Spring  Term,  1852. 

This  was  an  appeal  by  the  executrix,  from  the  decision  of 
the  Ordinary,  which  had  held  the  paper  propounded  as  the  last 
will  and  testament  of  George  J.  Cannon,  deceased,  to  have  been 
insuflBiciently  executed,  because  one  of  the  subscribing  witnesses 
was  a  legatee  under  it. 

The  will,  executed  January,  1848,  gave  to  the  testator's  wife, 
Mary  Cannon,  his  whole  estate,  real  and  personal,  (including 
some  valuable  lands,)  one-half  absolutely,  the  other  half  dur- 
ing her  life ;  after  her  death,  the  one-fourth  of  the  latter  half  to 
go  as  she  may  direct ;  the  other  three-fourths  to  be  divided  so 
that  one-third  thereof  shall  go  to  the  eight  children  of  Mrs. 
Wicker,  a  sister  of  the  testator,  of  whom  William  Epting  is 
one,  and  the  other  two-thirds  to  be  distributed  so  that  shares 
shall  go  to  the  children  of  Mrs.  Folk,  and  other  shares  to  the 
children  of  D.  M.  Cannon.  The  wife  was  constituted  execu- 
trix, and  D.  L.  Wicker  and  Bart  Jordon  advisers  and  executors, 
with  a  legacy  of  $75  to  each  of  them,  to  compensate  him  for 
his  trouble.  The  subscribing  witnesses  were  George  Setzler, 
sen.,  Dr.  Samuel  T.  Myrick  and  William  Epting. 

The  testator  had  no  children :  he  had  a  brother,  and  sister, 
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Mrs,  Wicker,  living :  Jacob  Setzler,  jun.,  was  the  son  of  a  de- 
ceased sister. 

Upon  the  question  as  to  the  competency  of  William  Eptiog 
to  attest  the  will,  his  Honor  held,  that  wherever  a  will  contained 
a  devise,  as  this  did,  and  a  person  to  whom  a  legacy  was  there- 
by bequeathed,  became  an  attesting  witness,  the  legacy  was,  by 
the  Stat,  of  25  Geo.  2,  c.  6,  made  void,  and  the  witness  made 
good  for  the  sake  of  the  devise,  just  as  if  the  legacy  had  been 
expunged  by  the  very  act  of  attestation — and  that  the  invalid- 
ity of  the  legacy  and  the  consequences  thence  resulting,  having 
been  established  for  one  purpose,  subsisted  for  all  others :  that, 
therefore,  the  witness  was  competent. 

The  jury  found  the  paper  propounded  to  be  the  last  will  and 
testament  of  George  J.  Cannon,  deceased. 

The  defendants  appealed  on  the  ground,  inter  alia^ 
1.  Because,  it  is  respectfully  submitted,  his  Honor  erred  in 
ruling  that  William  Epting,  who  was  a  legatee  and  took  an  in- 
terest under  the  will  of  George  J.  Cannon,  "  was  a  credible  and 
competent  witness"  to  prove  the  will  as  one  of  the  three  sub- 
scribing witnesses  required  by  law. 

The  Law  Court  of  Appeals  ordered  the  case  to  this  Court, 
where  it  was  now  heard.  H.  Summer ,  McGowen^  for  appel- 
lants ;   Thomas  Thompson,  contra. 

Authorities  cited.  Stat.  Frauds,  2  Stat.  526 ;  Stat.  25  Geo. 
2,  c.  6,  2  Stat.  580 ;  Act  1789,  5  Stat.  106 ;  Act  1824,  6  Stat. 
238 ;  Taylor  vs.  Taylor,  1  Rich.  531 ;  Workman  vs.  Domi- 
nick,  3  Strob.  589 ;  Brett  vs.  Brett,  2  Eng.  Ecc.  R.  498 ;  Lees 
vs.  Sumanersgill,  17  Ves.  508;  Emanuel  ys.  Constable,  3Russ 
Ch.  Cas.  436 ;  Moore  vs.  Mc  Williams,  3  Rich.  Eq.  10 ;  2 
Green.  Ev.  5  678 ;  Hatfield  vs.  Thxyrp,  7  Eng.  C.  L.  R.  199 
Bettison  vs.  Bromley,  12  East,  250  ;  1  Wms.  on  Ex'ors,  190 
Posey  vs.  Posey,  3  Strob.  170 ;  1  Kent,  463 ;  Dwar.  on  Stat 
699 ;  15  Johns.  R  380 ;  1  Burr.  446 ;  4  Bum  Ecc.  Law,  195 
Egerton  vs.  Egerton,  Cro.  Jac.  346  ;  1  Wms.  on  Ex'ors,  239 
Act  1823  ;  6  Stat.  209 ;  Act  1839, 11  Stat.  41 ;  Act  1759, 4  Stat 
101;  6PhiL  Ev.  by  C.  &  H.  290;  4  Dev,  438;  4  Kent,  281 ; 
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7  Paige,  277 ;  Collins  vs.  Blantern,  2  Smith  Lead.  Cas.  284 ; 
Dwar.  on  Stat.  668 ;  Foster  vs.  Banbury,  3  Sim.  40 ;  3  Phil. 
Ev.  by  C.  &  H.  1344 ;  Woodberry  vs.  Collins,  1  Des.  424 ; 
Snelgrove  vs.  Snelgrove,  4  Des.  276 ;  Dickson  vs.  Bates,  2 
Bay,  448 ;  Filson  vs.  FHlson,  3  Strob.  288  ;  Durant  vs.  Ash- 
more,  2  Rich.  184  ;  1  Kent,  463 ;  State  vs.  Fields,  2  Bail.  554 
Smith  Com.  571,  655,  707;  9  Bac.  Abr.  Tit.  Statute,  243 
Dwar.  on  Stat.  720,  723-4 ;  Clark  ads.  Bynum,  3  McC.  298 
Treasurers  vs.  Lang,  2  Bail.  430 ;  U.  S.  vs.  Fisher,  2  Cran. 
386 ;  Ram  on  Leg.  Judg.  53. 

The  opinion  of  the  Court  was  delivered  by 

Wardlaw,  J.  The  Law  Court  of  Appeals  having  found  the 
other  grounds  of  appeal  insufficient,  has  referred  to  this  Court 
the  question  concerning  the  competency  of  William  Epting, 
presented  by  the  j&rst  ground  of  appeal.  The  will  of  the  tes- 
tator, George  J.  Cannon,  disposes  of  both  real  and  personal 
estate,  and  so  falls  under  the  designation  of  a  mixed  will.  Wil- 
liam Epting  is  one  of  eight  children  of  Mrs.  Wicker,  a  sister  of 
the  testator.  To  these  eight,  equally  to  be  divided  among  them, 
is  given  by  the  will  one-third  of  three-fourths  of  one-half  of 
the  testator's  whole  estate,  real  and  personal,  except  two  pe- 
cuniary legacies :  so  that  William  Epting  is  devisee  and  legatee 
of  one  undivided  sixty-fourth  part  of  the  whole  estate  remain- 
ing after  deduction  of  the  two  pecuniary  legacies.  Was  he, 
under  our  Act  of  1824,(a)  a  credible  witness — competent  to  at- 
test the  will  ? 

The  case  is  not  one  directly  involving  the  validity  of  all  or 
of  any  of  the  devises  in  the  will :  but  it  comes  up  by  appeal 
from  the  Ordinary's  decision  on  the  question  of  granting  pro- 
bate, and  so  may  be  said  to  involve  directly,  only  the  executrix's 
right  to  administer  the  personalty,  according  to  the  testamentary 
authority  and  directions  given,  to  her,  by  the  instrument  which 
she  propounds. 

The  argument  in  her  behalf  is  simple  : — The  will  has  been 
executed  according  to  the  formalities  prescribed  by  the  Act, — 

(a)  6  Stat  238. 
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the  three  attesting  witnesses  will  be  deemed  to  have  been  com- 
petent unless  incompetency  be  shown, — the  only  ground  of  in- 
competency suggested  affects  William  Epting  alone,  and  is  the 
imputation  to  him  of  an  interest  in  the  instrument,  which  he 
attested,  arising  from  a  beneficial  devise  and  legacy  thereby 
given  to  him ; — but  by  the  Stat.  25  Geo.  2,  c.  6,(6)  that  devise 
and  legacy  is  made  "  utterly  null  and  void,"  and  therefore  the 
witness  stands  free  from  all  objection,  just  as  if  nothing  had 
been  given  to  him  by  the  will. 

The  simple  statement  of  these  propositions  carries  a  force 
which  I  cannot  increase  by  illustration.  It  is  acknowledged, 
that  the  conclusion  drawn  from  them  would  be  irresistible,  if 
the  question  concerned  the  real  estate,  as  if  in  an  action  before 
a  Court  of  law,  William  Epting  was  called  to  sustain  the  will 
as  a  link  in  a  chain  of  title,  adduced  by,  or  under,  another  one 
of  the  devisees,  to  a  parcel  of  the  land  devised.  But  it  is  urged, 
in  opposition  to  the  grant  of  probate,  that  the  Stat,  of  Geo.  2 
was  intended  only  to  remove  doubts  which  had  arisen  concern- 
ing the  attestation  of  devises  under  the  Stat.  29  Charles  2,  and 
by  the  removal  to  save  devises :  that  the  Stat,  of  Geo.  2,  enact- 
ed long  before  our  Act  of  1824,  and  not  embracing  the  subjects 
of  that  Act,  could  not  have  referred  to  it,  and  was  not  incorpo- 
rated into  it :  that  the  statute  has  been  held,  in  England  and  in 
this  State,  not  to  be  applicable  to  wills  of  mere  personalty ;  that 
upon  a  question  of  probate,  every  will  must  be  regarded  as  one 
of  personalty  only,  inasmuch  as  a  Court  of  probates  has  no 
power  over  devises :  and  that,  therefore,  we  must,  in  deciding 
this  question,  be  blind  to  the  devises,  and  read  the  will,  as  if  no 
devises  were  written  on  its  face,  or,  as  if  it  had  been  established 
that  the  lands  mentioned  had  no  existence : — consequently  that 
the  witness,  appearing  to  be  a  legatee,  was  incompetent  under 
our  Act  at  the  moment  of  attestation,  and  so  the  will  has  not 
been  attested  by  three  credible  witnesses. 

It  may  be  conceded,  (for  Sir  John  NichoU  in  Brett  vs.  Brett^c) 
has  made  it  too  plain  for  denial,)  that  before  our  Act  of  1824,  if 
legatees  had  attested  a  will  of  mere  personalty,  to  which  no  at- 

(6)  2  Stat  580.  (c)  3  Adams,  210!  ' 
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testing  witnesses  were,  by  the  law  as  it  stood,  required,  the  will, 
when  proved  by  other  witnesses,  would  have  been  good  for 
those  legatees,  so  that  they  might  have  recovered  their  legacies. 
The  Stat,  of  Geo.  2  would  not  have  made  the  legacies  void,  for 
a  will  of  mere  personalty,  although  embraced  by  the  words 
"  any  will  or  codicil,"  used  in  the  statute,  did  not  fall  within  the 
general  scope  of  the  statute,  nor  within  its  purpose  plainly  ex- 
pressed, nor  within  the  mischiefs  it  was  intended  to  remedy. 
But  if  the  will  had  contained  a  devise,  the  case  would  have 
been  totally  different ;  for  various  parts  of  the  statute,  especially 
the  words  "legacy"  and  "personal  estate"  in  the  enacting  part 
of  the  first  section,  and  the  whole  of  the  third,  fourth,  fifth, 
seventh  and  eleventh  sections,  put  beyond  the  possibility  of 
misconstruction,  the  intention  of  the  legislature  to  embrace 
mixed  wills ;   cases  of  mixed  wills,  where  trifling  legacies, 
given  to  servants  and  friends  who  become  attesting  witnesses, 
made  void  or  endangered  valuable  devises,  were  the  very  cases 
out  of  which  grew  the  mischiefs  that  the  statute  provided  against, 
and  the  mode  of  remedy  adopted  was  to  sacrifice  a  part  to  pre- 
serve the  remainder, — to  save  the  will  by  making  void  whatever 
beneficial  interest  in  realty  or  personalty  was  given  by  it  to  any 
person  who  attested  it.    After  the  legacy  given  to  an  attesting 
witness  of  a  mixed  will  had  been  by  the  statute  made  void  at 
the  time  of  attestation,  so  that  to  sustain  a  devise  in  a  common 
law  Court,  it  would  have  been  regarded  as  if  it  had  been  ex- 
punged from  the  will  before  the  execution,  and  the  legatee  would 
have  been  admitted  as  a  credible  witness  who  never  had  had 
interest  in  the  instrument,  can  it  be  supposed  possible  that  the 
legatee  could,  in  an  ecclesiastical  Court,  have  recovered  his  leg- 
acy ?    Made  utterly  null  and  void  by  statute,  the  legacy  could 
have  no  validity  anywhere  or  for  any  purpose.    It  is  said,  that 
no  decision  can  be  found  to  this  effect — that  no  case  in  any  ec- 
clesiastical Court  of  England  shows  that  a  legacy  there  has 
been  denied  because  it  was  made  void  by  the  statute.    If  this 
is  so,  I  attribute  it  to  the  plain  reason,  that  no  proctor  has  been 
hardy  enough  to  bring  before  a  Court  the  claim  of  a  legatee, 
who  attested  a  mixed  will,  or  no  reporter  has  thought  the  rejec- 
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tion  of  such  a  claim  worthy  of  notice.    The  ecclesiastical  Courts 
are  bound  by  statute  no  less  than  the  common  law  Courts.    It 
would  wholly  abrogate  the  plain  provisions  of  the  legislature, 
to  say,  that  the  legacy  should  be  held  void,  when  the  question 
concerned  a  devise  in  a  common  law  Court,  that  could  not  en- 
force the  payment  of  a  legacy,  but  should  be  held  valid  when 
its  validity  was  really  to  be  tested  in  a  Court  that  could  make 
an  eflfective  decree  concerning  it.    Under  such  a  construction, 
how  could  the  statute  be  said  to  have  taken  away  the  interest 
of  the  legatee  so  as  to  make  him  a  competent  witness  to  the  de- 
vise,— to  have  removed  his  bias  by  destroying  all  benefit  he 
might  otherwise  have  derived  from  the  instrument  he  attested,— 
when  for  the  purpose,  and  on  the  occasion  important  to  him, 
the  intent  and  benefit  still  subsisted  as  if  the  statute  had  not 
been  passed  ?    The  7th  sec.  of  the  statute,  (referring  to  the  di- 
verse provisions  which,  in  preceding  sections,  had  been  made 
for  wills  executed  after,  and  those  executed  before  24th  of  June, 
1762,)  in  substance  enacted,  that  no  person,  whose  beneficial  in- 
terest under  a  will  is,  by  the  statute,  made  null  and  void,  or,  who, 
under  the  statute,  is  barred  of  a  legacy  after  tender  and  refusal, 
shall,  after  he  has  been  examined  as  a  witness  concerning  the 
execution  of  such  will,  take  or  receive  any  profits  or  benefits 
from  such  beneficial  interest,  or  demand  or  receive  "  any  such 
legacy  or  any  satisfaction  or  compensation  for  the  same,  in  any 
manner  or  under  any  color  or  pretence  whatsoever."    The  ex- 
amination here  meant,  (as  reference  to  the  6th  section  will  show) 
is  an  examination  before  a  common  law  Court  or  Court  of  Equi- 
ty, having  under  consideration  a  devise  in  the  will ;  and  it  has 
been  supposed,  that  the  inference  from  the  7th  section  is,  that 
before  such  examination,  a  legatee  may  recover  his  legacy  and 
is  not  divested  of  his  interest  under  the  will.     It  is,  however, 
plain  that  this  very  section  treats  the  legacy  as  already  void  be- 
fore the  examination,  and  the  cumulative  enactment  against  the 
legatee's  enjoyment  after  his  examination,  contains  no  admis- 
sion of  his  right  prior  thereto,  but  was  probably  designed  to 
guard  against  agreements  which  might  be  made  between  a  de- 
visee and  the  attesting  legatee,  and  against  every  device  and 
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pretext  under  which  a  bias  might  be  felt  by  a  witness  examined 
concerning  the  execution  of  a  will.  The  cases  which  have 
established  that  the  statute  does  not  apply  to  a  will  of  mere 
personalty,({2)  as  it  seems  to  me,  impliedly  admit  that  it  must 
necessarily  embrace  mixed  wills,  and  starting  from  that  admis- 
sion, they  proceed  to  make  a  sound  distinction.  ' 

It  is  said,  however,  that  it  is  unimportant  to  the  devises, 
whether  probate  is  granted  or  not :  that  under  our  Act  of  1789 
(6  Stat.  106,)  as  under  the  statute  of  29  Char.  2,  a  mixed  will, 
not  properly  executed  so  as  to  pass  real  estate,  might  have  been 
good  as  a  testament  to  bequeath  the  legacies  :  and  that  under 
the  Act  of  1824  new  formalities  for  the  execution  of  wills  of 
personal  property  are  prescribed,  but  still  the  distinction  between 
them  and  devises  subsists  ;  and  that  therefore,  the  competency 
of  a  witness  to  attest  the  devises  being  established,  his  com- 
petency to  attest  the  legacies  does  not  follow. 

All  the  premises  of  this  argument  might  be  admitted,  although 
various  Acts  of  legislation  is  this  State(e)  seem  to  contemplate 
some  action  of  the  Ordinary  about  every  will,  not  noticing  the 
case,  unlikely  to  occur,  of  a  testator  whose  will  would  contain 
nothing  but  devises,  and  who  would  leave  no  personalty  at  all 
to  be  administered  by  an  executor.  Even  the  conclusion  might 
be  admitted,  that  under  special  circumstances,  a  witness  would 
be  competent  to  attest  a  will  of  one  kind  of  property  and  not  of 
the  other(/) :  but  when  the  only  objection  is  one  of  interest, 
and  that  was  removed  at  the  moment  of  attestation,  the  witness 
stands  equally  unobjectionable  in  regard  to  both  kinds.  The 
error  of  all  such  reference  to  a  legatee's  unconcern  in  a  ques- 
tion affecting  the  devises,  results  however  from  not  keeping  in 
view  the  principle  upon  which  a  person  who  takes  a  benefit 

(d)  BreU  vb.  BtcU^  3  Add.  210 ;  Emanudy^.  Canatable,  3  Rum.  436 ;  Foster y9.  Ban- 
bury, 3  Sim.  40.  (e)  1789,  see.  7  and  12,  6  Stat.  106 :  1823,  6  Stat.  209 :  1839,  II 
Stat.  41. 

{/)  Henderson  va.  Kenner,  1  Rich.  631,  in  the  Law  Court  of  Appeals ;  and  Dottglaa* 
TB.  Brictf  4  Rich.  Eq.  322,  in  the  Eqjiity  Court  of  Appeals,  held  an  attesting  executor 
oompetent  to  make  the  instrument  good  for  realty  but  not  personalty ;  and  perhaps  Toy- 
lor  T8.  Taylor  1  Rich.  601,  in  the  Court  of  Errors,  prior  to  both  tiie  others,  recognizes 
the  same  distinction. 
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under  a  will  has  been  held  incompetent  to  attest  it  It  is  be- 
cause he  is  supposed  to  have  an  interest  in  the  instrument,  and 
therefore  not  to  have  been  at  the  time  of  attestation  free  from 
bias,  so  as  to  be  safely  trusted  in  the  delicate  duty,  which  is 
imputed  to  the  attesting  witnesses  of  a  will,  of  guarding  the 
testator  from  iifaposition.  Every  benefit  given  by  a  testamen- 
tary paper,  however  great  in  expectancy,  depends  upon  the 
contingency  of  the  testator's  dying  without  revoking  it.  Wher- 
ever then,  in  a  contest  inter  alios^  an  attesting  witness  has  been 
held  insufficient  because  of  a  benefit  given  to  him  by  the  \ill, 
a  departure  from  the  ordinary  rules  of  evidence  has  been  mat 
both  in  ascribing  to  an  interest  in  the  question  an  effect  whi  u 
ordinarily  follows  only  an  interest  in  the  result  of  the  suit,  and 
in  giving  to  an  uncertain  and  contingent  interest  the  influence 
of  a  certain  one.  This  anomaly  has  resulted  from  the  essential 
difference  between  attestation  and  proof,  from  the  construction 
which  the  words  "credible  witnesses"  used  in  the  Stat.  29 
Char.  2,  have  received,  and  from  the  application  to  the  provi- 
sions of  that  statute  concerning  devises  of  the  rules,  which,  be- 
fore it,  had  regulated  the  admission  of  witnesses  to  prove  wills 
in  the  Ecclesiastical  Courts.  The  friend  to  whom  a  mourning 
ring  was  bequeathed,  and  the  servants  whose  fidelity  had  been 
rewarded  by  small  legacies,  became  attesting  witnesses  to  a 
will :  they  had  no  interest  in  immense  estates  devised  by  the 
instrument,  but  the  devises  failed,  because  of  their  incompe- 
tency to  attest :  and  yet,  wholly  incompetent  as  they  were  to 
establish  the  will  in  a  contest  between  the  heir  and  devisee, 
they  could,  by  the  proof  of  other  witnesses,  have  recovered 
their  legacies  in  the  Ecclesiastical  Court  under  the  will  which 
would  have  shrunk  into  a  mere  testament  requiring  no  attesta- 
tion. If  their  supposed  interest  in  the  instrument  thus  incapa- 
citated them  from  attesting  the  devises,  how  much  more  clearly 
would  it  have  unfitted  them  from  attesting  the  legacies,  in  case 
the  legacies  had  required  attestation :  and  if  their  attestation 
was  insufficient  in  a  contest,  the  result  of  which  in  no  way 
affected  them,  much  less  would  it,  if  required  at  all,  have  availed 
in  the  very  proceeding  which  was  to  determine  the  question 
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involving  their  interests.  As  to  the  effect  of  the  Statute  of  Geo. 
2.,  it  is  then  an  unimportant  consideration,  that  a  question  con- 
cerning the  devises  does  not  affect  a  legatee.  One  devisee  may 
not  be  affected  by  a  decision  eoncerning  the  devise  made  to 
another.  But  that  statute  assuming  that,  as  decided  in  Anstey 
vs.  Dowsing^{g)  all  who  had  a  beneficial  interest  in  the  instru- 
ment were  incompetent  to  attest,  swept  away  every  such  inter- 
est given  to  an  attesting  witness ;  and  thenceforth  the  witness, 
freed  from  the  imputation  of  bias,  became  credible  under  either 
tlf%  Statute  of  Char.  2 ,  or  any  subsequent  statute,  if  he  was 
able  to  no  other  objection. 

Our  Act  of  1824  speaks  of  "  all  wjj 
sonal  property : "  aad  a  narrow  const 
its  requisitions  to  wills  of  mere  persona] 
wills.    This  would  not  be  contrary 
struction  which  excludes  mixed  will 
Statute  of  Geo.  2.     But  both  constrl 
former  would  almost  repeal  the  Act 
leave  few  cases  for  the  operation  of  the  Statute  of  Geo.  2. 

The  case  of  Workman  vs.  Dominick,{h)  decided  in  this 
Court,  has  held  that  the  Statute  of  Geo.  2.  is  not  applicable  to 
a  will  of  mere  personalty.  There  one  of  the  attesting  witnesses 
of  a  will  made  by  a  testatrix,  who  had  no  real  estate,  was  no- 
minated executor,  but  was  never  qualified.  The  will  was  not 
admitted  to  probate.  If  the  statute  had  not  been  of  force,  the 
will  must  have  been  held  bad  under  the  Act  of  1824,  unless 
one  of  two  conclusions  could  have  been  adopted  ;  either  that  a 
discretion  was  entrusted  to  the  witness  to  make  the  will  bad  or 
good  as  he  pleased,  by  qualifying  and  accepting  commissions, 
or  not  doing  so  ;  or  that  an  executor,  with  or  without  commis- 
sions, takes  no  interest  in  the  personalty  such  as  would  create  the 
interest  in  the  instrument  that  is  held  to  produce  disqualifying 
bias  at  the  time  of  attestation.  Holding  the  statute  to  be  of 
force,  but  inapplicable  to  a  mere  testament,  and  the  nomination 
of  the  witness  as  executor,  to  be  cause  of  disqualifying  bias,  the 
Court  did  not  consider  the  questions  concerning  the  efiect  which 

'  ig)  strange,  1263.  (A)  3  Strob.  589. 
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the  statute,  in  a  case  where  it  was  applicable,  would  have  upon 
an  attesting  executor ;  whether  it  would  take  away  only  his  com- 
missions or  his  office  also,  or  whether  either  commissions  or  of- 
fice is  a  beneficial  interest  givffi  by  the  will  upon  which  the 
statute  could  operate;  or  whether  an  executor,  even  when 
stripped  of  beneficial  interest,  could  be  competent  by  his  own 
attestation  to  confer  powers  upon  himself.  The  case  of  an  at- 
testing legatee  is  much  plainer  than  that  of  an  executor,  and 
the  principle  settled  hi  Workman  vs.  Doniinick,  establishes  that 
the  incompetency  of  such  legatee  in  a  will  of  mere  personalty, 
is  not  removed  by  the  statute.  But  wills  of  mere  personally 
are  rare :  wherever  a  testator  has  any  real  estate,  any  will  is 
likely  to  affect  it,  even  though  no  mention  be  made  of  it,  either 
by  preventing  account  of  advancements,  or  by  changing  the 
order  in  which  the  assets,  real  and  personal,  would,  in  case  of 
intestacy,  have  been  liable  to  debts ;  and  wherever  the  real 
estate  is  affected  by  the  will,  there  is  a  devise,  and  the  Stat  of 
Geo.  2  is  applicable. 

A  subsequent  case  of  Moore  vs.  Mc  Williams^  in  the  Court 
of  Equity,  (3  Rich.  10,)  proceeded  upon  the  distinction  between 
a  mixed  will  and  a  will  of  mere  personalty,  but  seems  to  have 
overlooked  a  distinction  between  a  benefit  given  to  an  attesting 
witness  and  one  given  to  his  wife, — between  "  any  person  claim- 
ing under  him,"  and  any  person  under  whom  he  claims.  (See 
Hatfield  vs.  Thorp,  5  Barn.  &  Aid.  689.) 

The  embarrassment  felt  in  the  decision  of  the  case  now  un- 
der consideration, 'has  proceeded  from  the  difficulty  of  reconcil- 
ing the  decision  with  the  case  of  Taylor  vs.  Taylor,  1  Rich.  531, 
also  decided  in  this  Court.  It  is  impossible  to  produce  agree- 
ment between  this  opinion,  and  the  opinion  pronounced  by 
Judge  Frost,  the  organ  of  the  Court  on  that  occasion,  for  the 
two  are  in  direct  conflict  concerning  the  applicability  of  the 
Stat,  of  Geo.  2  to  the  case  of  a  mixed  will.  It  may  be,  how- 
ever, that  the  result  of  this  case  is  not  inconsistent  with  the  re- 
sult in  that :  and  it  is  only  for  the  result  of  either  that  the  Court 
is  responsible.    There,  one  of  the  thr^  attesting  witnesses  to  a 
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mixed  will  was  nominated  executor,  was  qualified,  received 
commissions  and  died.  The  will  being  offered  for  proof  in  sol- 
emn form,  was  rejected  becauseof  his  incapacity  to  attest.  The 
opinion  of  the  Court  appears  to  proceed  upon  the  ground,  that 
the  Statute  of  Geo.  2  is  applicable  to  devises  only,  and  has  no 
effect  upon  the  competency  of  a  witness  adduced  in  a  Court  of 
Probates.    It  concludes  thus  : 

"  The  opinion  of  a  majority  of  the  Court  is,  that  one  appoint- 
ed executor,  by  his  right  to  commissions,  takes  an  interest  by 
the  will,  which  renders  him  an  incompetent  attesting  witness 
under  the  Act  of  1824 :  and  that  the  Stat.  26  Geo.  2,  c.  6,  is  of 
force  in  this  State :  but  the  competency  of  the  attesting  witness 
is  not  thereby  restored." 

"  The  decision  of  the  Circuit  Court  is  reversed,  and  it  is  or- 
dered that  judgment  be  entered  on  the  special  verdict  in  favor 
of  the  appellants  from  the  decision  of  fhe  Ordinary." 

Nine  of  the  Judges  of  the  Court  were  present.  Of  these,  six 
concurred  in  the  result  or  final  order,  three  dissented  from  it. 
Of  the  six,  two  signed  Judge  Frost's  opinion,  and  another 
wrote  a  separate  opinion,  which  the  two  others  signed,  holding 
that  whether  the  statute  was  or  was  not  of  force,  the  witness 
was  incompetent,  but  entering  into  argument  to  show  that  the 
statute  was  not  of  force.  The  three  dissentients  all  agreed  that 
the  statute  was  of  force,  and  held  that,  under  its  provision^,  the 
witness  was  competent — two  holding  that  it  iK^k  away  both 
office  and  conmiissions,  the  third  that  it  took  away  OQly  the 
commissions,  leaving  the  executor  without  beneficial  interest  to 
induce  bias. 

It  will  be  seen,  that  the  majority  which  affirmed  the  conclu- 
sion above  quoted,  that  immediately  precedes  the  final  order, 
was  variously  constituted  upon  the  various  propositions  con- 
tained therein. 

Upon  what  grounds  the  three,  who  held  the  statute  not  to  be 
of  force^  rested  their. opinion  that,  even  if  it  was  of  force^  the 
witness  was  not  competent  to  attest,  (if  indeed  they  all  enter- 
tained that  opinion,)  I  cannot  say :— but  when  l4wrote  my  dis- 

*  •      •• 
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senting  opinion,  I  thought  that  some  members  of  the  Court  were 
chiefly  affected  by  the  argument,  that  one  nominated  as  execu- 
tor, was  capable  of  acquiring  such  extensive  powers  over  the 
testator's  property,  and  was  so  directly  a  party  in  all  questions 
of  probate,  that,  independent  of  considerations  of  beneficial  in- 
terest, there  was  impropriety  in  his  giving  eflfect  to  the  nomina- 
tion by  his  own  attestation. 

Of  the  opinions  of  the  two  Chancellors,  who  signed  Judge 
Frost's  opinion,  I  am,  however,  authorized  to  speak  with  more 
certainty.  Chancellor  Dunkin  was  of  opinion  that  the  statute, 
by  its  terms,  embraced  any  person  attesting  the  execution  of  a 
will,  to  whom  a  beneficial  interest  is  directly  given  thereby ,  but 
not  a  person  who  may  receive  a  benefit  indirectly  in  consequence 
of  such  will :  and  as  the  husband  or  wife  of  an  attesting  wit- 
ness is  not  embraced  by  the  statute,  (see  Hatfield  vs.  Tliorp,  5 
Barn.  &  Aid.  589 ;  Bettison  vs.  Bromley^  12  East,  250,)  so  an 
executor  is  not : — for  where  the  residue  was  disposed  of  by  the 
will  and  he  owed  no  debt  to  the  testator,  the  executor,  by  the 
law  of  England,  took  no  beneficial  interest  whatsoever,  and  the 
commissions,  given  to  him  by  our  Acts  of  Assembly,  do  not 
constitute  a  beneficial  interest  given  to  him  by  the  will.  Chan- 
cellor Johnston  thinks,  that  the  distinction  between  a  mixed 
will  and  a  will  of  mere  personalty,  was  altogether  overlooked 
in  the  decision  of  Taylor  vs.  Taylor. 

It  will  be  seen,  that  there  are  differences  between  the  case  of 
an  executor  and  that  of  a  legatee,  which  may  sustain  the  result 
in  Taylor  vs.  Taylor,  whilst  in  this  case  it  is  held  that  a  lega- 
tee attesting  a  mixed  will,  is,  by  the  Statute  of  Geo.  2,  made 
competent. 

Some  members  of  this  Court,  who  will  not  sign  this  opinion, 
think  that  the  Statute  of  Geo.  2  is  applicable  to  the  case  of  a 
mixed  will,  but  believe  that  it  is  better  to  adhere  to  what  was 
announced  as  the  opinion  of  the  Court  in  Taylor  vs.  Taylor, 
thaa  to  overrule  that  case  singly,  as  they  suppose  this  opinion 
will  do.  They  would  be  willing,  however,  for  the  purpose  of 
producing  uniformity  in  the  operation  of  the  law  of  wills  upon 
31*  _  . 
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the  two  kinds  of  property,  real  and  personal,  to  overrule  both 
the  case  of  Taylor  vs.  Taylor ^  and  that  of  Workman  vs.  Do- 
minick :  and  to  hold  that  the  Statute  of  29  Char.  2,  our  Act  of 
1789,  the  Stat,  of  25  Geo.  2,  and  our  Act  of  1824,  are  all  to  be 
construed  in  pari  materiay  so  as  to  make  one  consistent  system. 
Other  members  of  the  Court  are,  however,  strenuously  opposed 
to  this  :  they  earnestly  desire  a  uniformity  and  simplicity  in  the 
law,  but  dare  not  venture  upon  what  they  conceive  would  be 
"  legislation.  The  Act  of  1824  they  belive,  by  adopting  the  term 
credible,  has  adopted  the  signification  which  that  term  had  re- 
ceived in  reference  to  devises,  and  admits,  for  attestation  of  a 
will  under  the  Act,  a  witness,  who,  by  the  law  existing  at  its 
enactment,  was  divested  of  all  interest  in  the  instrument :  but 
they  cannot  perceive,  that  therefore  the  Act  transfers  to  wills  of 
mere  personalty,  upon  which  it  alone  operates,  the  mode  of 
making  a  witness  competent  which  had  been  previously  pro- 
vided for  devises.  The  mode  plainly  confined  to  cases  where 
there  are  devises,  they  feel  no  authority  to  extend  to  a  case 
where  there  is  no  devise  ;  and  the  remedy  specially  adapted  to 
the  Stat,  of  Char.  2,  they  cannot  insert  in  an  Act  which  gives 
no  indication  of  an  intention  to  adopt  it.  To  the  legislature  it 
belongs  to  extricate  the  whole  subject  from  the  perplexity  in 
which  legislation  has  involved  it.  Although  we  have  seen  that 
few  cases  of  wills  of  mere  personalty,  and  therefore  few  cases 
of  the  diverse  operation  of  the  Statute  of  Geo.  2  upon  the  two 
kinds  of  property,  are  likely  to  occur,  it  is  much  to  be  regretted 
that  any  such  case  shall  be  possible  ;  for  on  no  subject,  should 
the  law  be  more  simple  than  concerning  the  execution  of  wills, 
and  in  no  way  is  gross  injustice,  contrary  to  the  true  intention 
of  a  testator,  more  likely  to  be  effected,  than  by  setting  aside  his 
will  as  to  one  kind  of  property,  and  holding  it  good  as  to  the 
other. 

On  this  occasion,  as  on  previous  ones,  the  Court  has  been 
strongly  pressed  Jby  denunciations  of  the  Statute  of  Geo.  2,  for 
its  unjust  operation.  There  is  no  longer  any  doubt  abeut  that 
statute's  being  of  force : — its  expediency  is  not  a  question  for  a 


484  COURT  OP  ERRORS. 

Oaonon  V9,  Setiler. 

■■  ■  ■  ■  ■  ■      '^ 

Court.  To  all  the  members  of  this  Court,  except  one,  it  how- 
ever appears  that,  in  the  main,  the  statute  is  wise  and  beneficent. 
It  may  often  save  wills  from  destruction,  and  thus  prevent  great 
wrong.  If  we  overlook  the  cases  out  of  which  the  necessity  of 
its  enactment  originally  sprung,  and  forgetting  the  mischiefs  it 
provides  against,  confine  our  attention  to  a  case  where  a  child 
or  other  person  has  innocently  become  attesting  witness  of  a 
will,  who,  if  that  will  had  not  been  executed,  would  have  re- 
ceived a  share  of  a  testator's  estate,  the  hardship  claims  our 
sympathy  and  provokes  indignation  against  the  law,  when  we 
see  both  that  share  and  the  benefit  given  by  the  will,  taken  firom 
the  witness  by  the  combined  operation  of  the  will  and  of  the 
statute.  In  such  case,  so  much  of  the  share,  that  would  have 
been  received  if  that  will  had  not  been  executed,  as  does  not 
exceed  the  value  of  the  benefit  given  by  the  will,  might  be  saved 
out  of  that  benefit  for  the  witness,  and  still  the  freedom  of  the 
witness  from  bias  be  secured,  and  the  necessity  of  the  Court's 
entering  into  an  account  of  the  estate,  in  order  to  decide  the 
question  of  his  competency,  be  obviated.  An  amendment  to 
this  effect  would  probably  remove  much  of  the  evil,  which  the 
statute  in  its  sweeping  phraseology,  brings  along  with  the  reme- 
dy it  affords  for  other  ills.  To  this  Court  however,  it  belongs 
to  expound  and  apply  the  law ;  amendments  of  it,  and  more  espe- 
cially of  statute  law,  however  desirable  they  may  appear,  must 
be  referred  to  the  wisdom  of  another  branch  of  the  government 

It  is  the  opinion  of  the  Court  that  William  Epting  was  com- 
petent to  attest  the  will  of  George  J.  Cannon,  and  that  there 
was  no  error  in  the  ruling  of  the  Circuit  Judge  on  this  subject 

The  motion  is  dismissed. 

Johnston,  Dunkin,  Daroan  and  Wardlaw,  CC,  and 
Whitner,  J.,  concurred. 

Withers,  J.  It  cannot  now  be  disputed,  thdt  the  Statute  of 
George  2  is  of  force.  I  believe  it  applies  to  mixed  wills.  At 
the  time  of  its  passage,  it  could  have  contemplated  such,  and 
one  purely  of  devises  only,  for  no  attesting  witnesses  to  lega- 
cies were  necessary  then.    But  I  conceive  oui  Act  of  1824  in 
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substantially  this :  Be  it  enacted,  that  the  law  of  attesting  wills 
of  personalty  shall  be  the  same  as  that  prescribed  for  wills  of 
realty  under  the  Statute  of  Charles  2. 

The  law  therein  prescribed  was  affected  by  the  subsequent 
Statute  of  25  Greorge  2,  and  I  think  that  qualifying  law  was 
imported  by  the  Act  of  1824  into  the  subject  matter  to  which  it 
related — the  same  having  theretofore  become  incorporated  into 
the  Statute  of  Charles  2,  which  last,  with  its  incident,  was  thus 
imported  into  the  legislaticm  of  1824. 

I  agree,  on  this  point,  with  what  was  announced,  in  Taylor 
and  Taylor,  by  Justices  Evans  and  Butler. 

Glover,  J.,  concurred. 

Motion  dismissed* 
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Otis  Mills  ^  Co.  vs^^'Dlckson  ^  Mills. 

One  of  two  partners  confessed  a  jodgment  for  ilofi  krm  in  the  names  of  himself  and  hia 
copartner — ^no  suit  pending :  both  partners  shortly  afterwards  made  on  assignment  for 
the  benefit  of  their  creditors — one  of  the  two  pla^tiflb  in  the  judgment  confessed  being 
the  assignee :  the  partner  who  had  not  joined  ift\he  confession  made  no  objection  to 
it ;  but  on  motion  of  the  agent  of  the  creditors,  iippointed  under  the  Act  of  1828,  the 
assignee,  as  plaintiff,  opposing  the  motion,  the  jndamentwasset  aside  as  null  android. 

One  partner  has  no  legal  right  to  confess  a  judgment^r  his  copartner. 

By  the  Act  of  1786  all  powers  of  attorney  to  confess  Judgment  before  suit  brought,  are 
void.(a)  ^ 

Judgments  may,  in  this  State,  be  set  aside  on  motion^  for  irregularity,  defect,  or  error, 
in  all  cases  where  a  writ  of  error  would  lie  in  Enkland(6) 

Though  no  one,  not  a  party  to  the  judgment,  can  impe  Ah  it  for  mere  irregularity ;  yet, 
if  the  judgment  be  null  and  void  for  defect  of  substaAM),  any  one  interested  can  move 
to  set  it  aside.  :  | 

A  judgment  confessed  by  one  partner  for  the  firm  is  defediive  in  substance,  and  null  and 
void.  \ 

An  agent  appointed  by  creditors  under  the  Act  of  1828,  hai  the  same  powers  as  the  as- 
signee ;  and,  as  representing  the  creditors,  has  such  an  interest  in  a  judgment  against 
the  assignors,  older  than  the  a»iniment  thai  he  may  move  to  have  it  set  aside  as  null 
and  void,  notwithstanding  objeotron  by  the  araignee,  he  being  pladntiiOrin  the  judgment. 

Before  Wardlaw,  J.,  at  Charleston. 

The  report  of  the  case  made  by  his  Honor,  Judge  Wardlaw, 
is  as  follows : 

"  The  defendants,  who  had  been  grocers  in  Charleston,  failed 
in  business.    A  confession  of  judgment  in  this  case  appeared  to 

(a)  See  Rankin  ^  Birch  vs.  Lawrenct  ^  Johnson^  4  Rich.  267.  (6)  See  HaigUr 

VB.  Way*  2  Rioh.  324. 
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be  signed  S.  D.  Dickson,  S.  S.  Mills,  without  attesting  witness — 
no  suit  pending — and  thereupon  judgment  was  entered  and  ji. 
fa.  lodged,  Feb.  12,  1848.  The  defendants,  on  Feb.  14,  1848, 
made  an  assignment  to  E.  M.  Beach,  in  trust  for  the  payment 
of  creditors,  arranged  into  classes,  (the  plaintiffs  being  placed 
in  the  first  class,  which,  in  the  order  specified,  was  to  be  enti- 
tled to  priority  of  payment,)  and  after  full  payment  of  all  credi- 
tors, the  residue  in  trust  for  the  defendants.  Besides  this  judg- 
ment, there  were  no  debts  of  record  against  the  defendants. 
Otis  Mills  and  B.  M.  Beach  form  the  firm  of  Otis  Mills  6o  Co., 
and  Otis  Mills  is  the  brother  of  S.  S.  Mills,  the  partner  of  S.  D. 
Dickson. 

"  Persons,  who  claimed  to  be  creditors  of  Dickson  &  Mills, 
at  a  meeting  to  which  Otis  Mills  &  Co.  were  not  invited,  ap- 
pointed C.  Burckrayer  to  be  their  agent,  under  the  Act  of  1888, 
(6  Stat.  365.)  The  plaintifis  were  selling  the  goods  of  the  de- 
fendants under  their  fi.  fa.,  and  C.  Burckmyer,  in  behalf  of 
creditors,  moved  before  me,  at  Chambers,  in  Charleston,  April 
11,  1848,  to  set  aside  the  judgment,  or  suspend  the.  execution 
of  plaintiffs,  upon  the  ground,  (of  which  the  facts  were  shown 
by  affidavit,)  that  S.  D.  Dickson  was  not  in  Charleston  when 
the  confession  of  judgment  was  there  signed,  and  that  his  name, 
signed  thereto,  is  not  in  his  handwriting. 

''  I  granted  an  order,  suspending  the  execution  until  the  se- 
cond Monday  of  the  May  Term,  then  near  at  hand,  expecting 
the  mover  to  take  certain  steps  in  equity,  to  which  allusion  had 
been  made. 

''  At  May  Term  following,  the  motipn  to  set  aside  the  judg- 
ment was  renewed.  It  appeared,  that  S.  D.  Dickson  had,  from 
a  day  shortly  after  the  entry  of  the  judgment,  been  in  Charles- 
ton, and  was  so  then,  but  made  no  objection  to  the  judgment 

"  I  refused  the  n&otion  in  writing." 

The  order  made  by  his  Honor,  at  Chambers,  April  11, 1848, 
is  as  follows : 

Wardlaw,  J.  The  motion  was  made  to  set  aside  the  judg- 
ment, but  as  that  could  be  done  only  in  Term,  by  the  Court  in 
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which  the  recovery  was  had,  the  motion  was  varied  so  as  to  be 
one,  under  the  Act  of  1818,  to  set  aside  or  stay  execution.(a) 

The  sheriff,  it  is  said,  has  sold,  and  now  has  in  his  hands  the 
proceeds  of  sale.  The  motion  is  made  in  behalf  of  C.  Burck- 
myer,  agent  of  the  creditors  of  Dickson  &  Mills,  appointed  ac- 
cording to  the  Act  of  1828,  under  an  assignment  made  by  Dick- 
son &  Mills  to  E.  M.  Beach,  in  trust  for  creditors  in  certain 
order.  The  ground  of  the  motion  is,  that  the  confession  of 
judgment  was  not  signed  by  S.  D.  Dickson,  but  is,  as  to  him  at 
least,  a  nullity. 

S.  D.  Dickson  is  said  to  be  in  town,  fully  aware  of  the  con- 
fession, and  of  all  the  proceedings  that  have  been  had  under  it, 
but  makes  no  complaint.  If  only  an  irregularity  were  com« 
plained  of,  the  defendant,  or  his  representative,  only,  would  be 
heard — he  might  waive  the  irregularity  if  he  chose.  A  third 
person  would  be  bound  to  regard  the  judgment  as  valid,  so  long 
as  it  subsisted.  But  if  the  Court  which  rendered  the  judgment 
had  never  acquired  jurisdiction  over  the  person  of  the  defend- 
ant— if  the  judgment  is  void — then,  it  is  void  everywhere,  and 
will  be  so  considered  whenever  it  is  brought  collaterally  to  the 
notice  of  any  tribunal. 

Should  the  Court,  whose  process  is  abused  by  attempt  to  en- 
force a  void  judgment,  interfere,  for  its  own  dignity  and  the  pro- 
tection of  its  officers,  to  arrest  further  action  ?  Certainly — upon 
proper  application.  But  it  is  a  different  question,  whether  a 
Judge,  at  Chambers,  should,  at  the  suggestion  of  a  third  per- 
son, interfere  with  an  execution  not  complained  of  by  the  de- 
fendant. It  is  said  the  third  person^  here,  stands  in  the  place 
of  creditors,  in  trust  for  whom  the  assignment  has  been  made, 
and  under  the  Act  of  1828  has  the  rights  of  assignee ;  and  that 
the  rigl}ts  he  has  been  appointed  to  protect,  are  endangered  by 
the  execution.  I  do  not  judicially  know,  that  there  are  any 
creditors  besides  the  plaintiffs  in  the  case  before  me.  If  the  ex- 
ecution is  set  aside,  what  shall  become  of  the  money  in  the 

(a)7SUt321;  2  Rieh.  111. 
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sheriff's  hands  1  The  defendants,  Dickson  &  Mills,  do  not  ask 
for  it,  but  are  willing  that  the  plaintiffs  shall  take  it.  I  could 
not  order  it  to  be  paid  to  the  agent,  as  matters  are  presented  to 
me  ;  the  assignee  does  not  ask  it :  peradventure  all  the  creditors 
mentioned  in  the  assignment,  except  these  plaintiffs,  have  been 
satisfied,  and  a  pajrment  to  the  agent  or  assignee,  would  be  only 
for  the  benefit  of  the  plaintiffs,  or  of  the  defendants.  At  all 
events,  both  the  agent  and  the  assignee  concurred  in  this  ap- 
plication. I  see  not  why  they  should  not  institute  proceedings 
in  such  form,  that  their  rights  should  be  investigated,  and,  if 
they  are  entitled  to  receive,  that  the  money  should  be  paid  to 
them,  if  the  judgment  is  really  null,  as  is  here  supposed. 

The  motion  to  set  aside  is  refused. 

As,  however,  serious  mischief  might  ensue  from  the  action  of 
the  sheriff  before  suitable  proceedings  could  be  had  on  the  part 
of  the  applicant,  it  is  ordered,  that  the  execution  oi  fieri  facias 
be  suspended  until  the  second  Monday  of  May  next. 

On  the  renewed  motion  to  set  aside  the  judgment,  made  at 
May  Term,  1848,  the  order  made  by  his  Honor  is  as  follows : 

Wardlaw,  J.  The  motion  now  made  is  refused,  for  reasons 
much  like  those  which  induced  me  to  refuse  the  motion  made 
at  Chambers,  to  set  aside  the  execution. 

If  the  judgment  be  void  for  matter  aliunde^  such  as  is  here 
alleged,  whenever  the  proof  of  that  matter  shall  be  made  be- 
fore any  tribunal  where  the  validity  of  the  judgment  may  come 
into  issue  between  parties  litigant,  the  nullity  of  the  judgment 
will  follow  as  a  necessary  result.  If  now  I  should  interfere, 
upon  the  application  of  one  who  is  no  party  before  me,  and 
whose  rights  have  never  been  judicially  established,  my  inter- 
ference could  amount  only  to  a  declaration  of  opinion.  I  could 
make  no  effective  order — certainly  not  an  order  for  the  sheriff 
to  pay  the  money  to  Mr.  Burckmyer,  who  is  represented  to  be 
the  agent  of  the  creditors.  Perhaps  the  assignment  is  invalid, 
as  has  been  suggested ;  if  so,  of  course  there  is  no  lawful  agent 
Perhaps  the  agent  was,  (as  has  been  suggested,}  appointed  by 
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a  minority  of  the  creditors ;  if  so,  he  has  no  rights.  If  inves- 
tigations should  be  ordered,  and  these  difficulties  be  cleared 
away,  still  the  right  of  an  agent,  under  the  Act  of  1828,  to  re- 
ceive the  funds,  would  not  be  clear. 

Suppose,  however,  that  the  assignment  be  unobjectionable, 
and  that  the  agent  have  all  the  rights  of  a  sole  assignee.  I 
have  no  judicial  information  that  there  are  creditors  whose  rights 
intervened  between  the  entry  of  this  judgment  and  the  subse-^ 
quent  recognition  of  it  by  Dickson,  who  now  disavows  all  ob- 
jection to  It.  The  right  of  the  assignee,  (even  if  he  were  an 
assignee,  ^or  valuable  consideration,  to  the  use  of  himself  and 
others,)  would  be  a  right  to  the  property  assigned,  and  not  to 
the  proceeds  of  a  sale  of  that  property  made  by  the  sheriff.  If 
he  should  be  willing  to  waive  the  tort  and  look  to  the  money 
in  the  sheriff's  hands,  I  know  no  authority  for  the  Court's  inter- 
fering between  the  parties  to  the  record,  on  his  motion ;  unless 
he  can  present  himself  as  one  entitled  to  take  this  money  out  of 
Court  if  the  plaintiffs'  judgment  be  set  aside.  If  he  stood  as  a 
judgment  dreditor,  he  would  receive  such  notice,  as  in  Posey 
vs.  UnderiDoodj  was  given  to  a  judgment  creditor  alleging  in- 
validity  of  another  judgment  But  as  the  case  is,  I  must  leave 
creditors  and  others  to  their  action,  just  as  I  would  if  this  com- 
plaint was,  that  the  debtor  was  paying,  to  some  favored  fnend, 
all  his  money,  to  the  injury  of  assignees  and  others  who  ought 
to  have  it 

From  the  6rder  suspending  the  fieri  f  tunas,  Otis  Mills  &  Co. 
appealed  on  the  grounds 

1.  That  the  judgment  and  execution  are  neither  irregular, 
defective  nor  void. 

2.  That  there  are  no  parties  before  the  Court  competent  to 
avoid  the  proceedings,  if  they  are  voidable ;  nor  any  cause  be- 
fore the  Court  in  which  it  has  jurisdiction  to  pronounce  them 
void,  if  they  be  void. 

From  the  order  refusing  to  set  aside  the  judgment  and  exe- 
cution, C.  Burckmyer  appealed  on  the  grounds 
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1«  Because  the  judgment  is  defective  in  substance,  and  gives 
no  legal  authority  for  the  issue  of  execution. 

2.  Because  the  record  is  irregular  in  form ;  and,  whether  de- 
fective or  irregular  merely,  the  agent  of  the  creditors  has  suffi- 
cient legal  privity  to  enable  him  to  take  advantage  of  it 

3.  Because  the  assignee  of  Dickson  &  Mills  is  a  plaintiff  in 
the  execution,  and  is  interested  in  refusing  to  make  the  objec- 
tion ;  and  the  agent  of  the  creditors  and  himself  thus  differing 
in  opinion,  the  agent  has  a  right  to  the  decision  of  the  Court 
upon  the  point,  and  to  ask  its  aid  in  setting  aside  the  judgment. 

Bailey  4*  Brewster ^  for  Otis  Mills  &  Co. 
Memminger,  for  C.  Burckmyer. 

The  opinion  of  the  Court  was  delivered  by 

Richardson,  J.  The  affidavits  of  C.  Burckmyer  and  S. 
Dawson  afford,  at  least,  prima  facie  evidence  of  the  necessary 
and  essential  fact  of  the  case,  and  of  the  interest  and  position 
of  the  party  moving  to  set  aside  the  judgment. 

The  final  question  is  this  :  Can  the  judgment  confessed  by 
Mills,  be  good  and  effectual  in  law,  so  as  to  bind  the  mercan- 
tile firm  of  Dickson  &  Mills,  and  supersede  the  subsequent  as- 
signment to  Beach  ?  In  considering  the  motion  to  set  aside  the 
judgment,  which  has  been  entered  up  both  against  S.  D.  Dick- 
son and  S.  S.  Mills,  I  shall  take,  as  settled  and  conceded,  the 
following  legal  positions : 

1.  That  one  partner  has  no  legal  right  to  confess  a  judgment 
for  his  copartner.  See  Ghreen  ^  Mosher  vs.  BealSj  2  Caines's 
Rep.  264 ;  Harrison  vs.  Jackson,  7  T.  R.  20. 

2.  That  by  our  Act  of  1786,  (7  Stat.  232,)  all  powers  of  at- 
torney to  confess  judgment  before  suit  brought,  are  void.  See 
Dial  vs.  Farrow,  1  Spears,  116 ;  9  Wend.  437 ;  1  lb.  311. 

3.  That  motions  to  set  aside  judgments  for  irregularity,  de- 
fect, or  error,  are  competent  before  our  Court  of  Common  Ple^, 
in  all  cases,  where  the  writ  of  error  would  lie  in  England,  See 
Mooney  vs.  Welsh,  1  Mill,  133,  in  which  case  Substitution  of  a 
motion,  here,  in  open  Court,  in  the  place  of  the  writ  of  enor. 
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there  J  is  fully  considered  and  decided :  and  has  been  acted  upon 
ever  since.    Barns  vs.  Branchy  3  McO.  19. 

4.  That  none  but  a  party  to 'the  record  can  take  advantage 
of  the  mere  irregularity  of  the  judgment,  or  defect  in  form  only. 
See  Bourdeaux  ads.  Trectsurers^  3  McC.  142 ;  Mattheson  ads. 
Garrineu,  2  Rice  Dig.  48,  §  67. 

These  law  points  are  plain  and  established.  But  leave  the 
application  to  the  facts  of  the  case  to  be  considered.  First^ 
then,  is  the  alleged  defect  of  the  judgment,  a  mere  irregularity, 
or  defect  in  form  ? 

It  is  not  questionable,  that  the  defect  of  the  judgment,  in  the 
case  before  the  Court,  is  one  of  substance  and  not  of  mere  ir- 
regularity of  form ;  i.  e.,  if  true,  per  se  it  destroys  the  judg- 
ment ;  and  revocation  follows,  of  course.  The  judgment  is 
recalled.  So  that,  if  Dickson  were  to  move  to  set  it  aside,  as  a 
judgment  null  and  void,  as  to  him,  there  could  be  no  doubt  of 
the  success  of  his  motion : — Simply,  because  he  had  not  signed 
the  cognovit  or  confession  of  judgment  made  by  Mills.  And 
this,  notwithstanding  it  is  in  form,  as  if  Dickson  too,  had  con- 
fessed it.  For  the  distinction  between  mere  irregularity  and 
defect  in  substance,  see  1  Tidd  Pr.  437. 

So  far,  the  case  as  well  as  the  principles  of  law  are  plain. 

But  it  is  questioned,  and  that  is  the  important  question  of  the 
case — Whether  Burckmyer,  the  agent,  appointed  by  the  credit- 
ors of  Dickson  &  Mills,  under  the  Act  of  1828,  6  Stat  366, 
and  acting  on  behalf  of  such  creditors,  has  the  same  right  as 
Dickson  to  succeed  in  a  similar  motion. 

Secondly,  then,  we  are  to  enquire,  What  are  the  powers  and 
interests  of  such  an  agent  as  Burckmyer. 

The  Act  empowers  the  creditors,  p.  366,  ''  to  name  and  ap- 
point an  agent  or  agents  equal  in  number  to  the  assignees,  to 
act  in  their  behalf,  jointly  with  the  assignee,  or  assignees,  named 
and  appointed  by  the  assignor," 

By  the  fourth  section  it  enacts  ''  That  the  proceeds  arising 
from  the  sales  of  the  property  assigned,  shall  be  deposited  for 
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safekeeping  in  the  Bank  of  the  State  of  South-Carolina,  or  a^y 
of  its  branches,  in  the  joint  names  of  the  assignee  or  assignees, 
and  agent  or  agents,  and  subject  to  their  joint  drafts." 

And  throughout  all  its  provisions,  the  Act  treats  the  agent,  ks 
having  the  same  powers  as  the  assignee,  charged  with  the  same 
duties  and  responsibilities,  and  entitled  to  the  same  conmiissioAs 
for  his  labor.  ) 

By  legislative  enactment,  therefore,  the  assignee  and  agent 
have  joint  power,  and  if  they  differ,  the  Act  provides  for  the  ap- 
pointment of  an  umpire. 

And  I  cannot  but  conclude,  from  all  fair  reasoning,  that,  if 
Beach,  the  actual  assignee,  were  to  join  Burckmyer  in  the  mo- 
tion to  set  aside  the  judgment,  it  would  be  successful,  on  ac- 
count of  the  substantive  error  ascribed  to  such  judgment,  to 
wit :  as  null  and  void,  against  Dickson.  And  that  the  same 
success  would  follow  their  motion,  if  Beach  were  a  stranger  to 
the  judgment  and  not  a  party  to  it.  But  Beach  is  interested  to 
maintain  his  own  judgment,  and  of  course  does  not  join  in  set- 
ting it  aside,  being  more  interested  in  the  judgment  than  in  the 
assignment  made  to  himself  for  the  common  interest  of  all  the 
creditors. 

This  position  of  Beach  and  Burckmyer  forms  the  perplexing 
peculiarity  of  the  case. 

But  has  not,  either,  as  well  as  both  of  them,  sufficient  inter-  - 
est,  for  himself  and  the  creditors,  to  submit  a  plain  question 
of  law  to  the  Court — to  wit :  Is  or  is  not  the  judgment  confessed 
by  Mills,  null  and  void  as  against  Dickson  ? 

And  as  between  such  agents,  counteracting  each  other,  will 
not  the  Court  decide  the  question  according  to  the  strict  law  ? 

Has  not  either  of  them,  a  right  to  claim  the  decision  of  the 
Court,  ex  debito  justitim;  and  that,  by  the  usual  form  of  pro- 
ceeding, by  motion  to  the  Court  to  look  into  the  record  of  the 
judgment ;  and  to  decide  whether  the  judgment  confessed  has 
been  properly  entered  up  against  Dickson  ? 

This  brings  the  Court  to  the  enquiry : — What  privity  or  in- 
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terest  is  required  to  sue  out  the  writ  of  error.  In  Bacon  Abr. 
Error  (B)  it  is  said,  that  "  if  tenant  in  tail  within  age  comes  in 
as  vouchee  by  attorney  in  a  common  recovery,  he  in  remainder 
may  assign  this  for  error ;  for  he  is  party  in  interest  to  the  re- 
covery, and  where  a  man's  interest  is  bound  by  another's  act, 
it  is  but  reasonable,  he  should  be  allowed  to  free  himself  from 
the  mischief  of  it,  by  taking  advantage  of  any  error  in  it."  Is 
not  Burckmyer  as  much  interested  in  the  present  judgment? 

Chitty  says,  "  In  setting  aside  a  warrant  of  attorney,  the 
Court  of  Law  combines  the  jurisdiction  of  a  Court  of  Equity 
as  well  as  of  a  Court  of  Law,  so  as  to  have  power  to  interfere 
even  on  mere  equitable  grounds.  And  such  an  application 
may  be  made  not  only  by  the  defendant  who  executed  it,  or 
his  representatives,  but  also  by  a  creditor  or  landlord  or  other 
third  party  prejudiced  by  it."  2  Gen.  Pr.  336.  He  quotes  Mar- 
tin vs.  Martin^  3  B.  and  Adol.  934. 

In  Harrod  vs.  Bentmi,  16  Eng.  C.  L.  R.  202,  a  motion  was 
made  to  set  aside  a  warrant  of  attorney,  judgment,  and  execu- 
tion. Tenterden  0.  J.  says,  '*  I  think  the  Court  has  a  jurisdic- 
tion over  the  warrant  of  attorney,  which  it  may  exercise  at  the 
instance  of  aay  party,  who  has  any  interest  in  supporting  it 
or  in  setting  it  aside." 

Tidd  says,  ''  It  is  a  general  rule,  that  no  person  can  bring  a 
writ  of  error  to  reverse  a  judgment,  who  was  not  party  or  privy 
to  the  record,  or  prejudiced  by  the  judgment,  and,  therefore,  to 
receive  advantage  by  the  reversal  of  it."    2  Prac.  1052. 

And  as  it  cannot  be  questioned,  that  the  agent  Burckmyer, 
and  his  principals  the  creditors,  have  not  only  an  interest,  but 
a  very  great  one,  in  setting  aside  the  judgment — a  judgment 
which  would  absorb  all  the  effects  of  the  firm  of  Dickson  &; 
Mills  assigned  to  the  creditors — such  agent  must  be  heard :  and 
the  law  being  with  his  application,  his  motion  ought  to  prevail. 

But,  and  lastly,  as  to  the  possible  consequences.  Is  there 
any  difficulty,  or  incongruity,  that  can  follow,  from  setting  aside 
the  judgment  ?    None  that  I  can  foresee.    In  that  event,  the 
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money  in  the  hands  of  the  sheriff  simply  passes  into  the  hands 
of  the  assignee  and  agent,  in  virtue  of  the  assignment ;  and, 
according  to  its  provisions,  for  the  benefit  of  the  creditors.  But 
even  if  difBcuhies  were  to  be  apprehended,  the  Court  cannot 
be  estopped  from  allowing  a  claim  of  legal  right.  The  motion 
is  therefore  granted,  and  the  judgment  against  the  firm  of  Dick- 
son &  Mills  is  set  aside. 

O'Neall,  Evans  and  Frost,  JJ.  concurred. 

Wardlaw  and  Withers,  JJ.  dissented. 

Judgment  set  (iside. 
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IN  THE  COURT  OF  APPEALS. 

CHARLESTOJJ,  JANUARY  TERM,  1852. 


W,  A,  Gourdin  vs.  /  M.  Commander  and  /  H,  Read^jun, 

0.  and  R.  signed  and  sealed  a  bond,  the  plaoes  fbr  the  date  and  name  of  the  obligee  be- 
ing left  blank :  the  bond  was  left  with  C.  who  was  authorized  to  borrow  money  on  its 
security — ^he  undertaking  to  purchase  negroes  with  the  money  and  give  B.  a  mortgage 
of  the  negroes  to  indemnify  him :  0.  borrowed  money  from  the  plaintiff  and  gave  him 
the  bond  as  collateral  seeurity,  filling  up  the  blanks  with  the  name  of  the  plaintiff 
and  the  date,  and  applied  the  money  not  to  the  purchase  of  negroes,  but  to  the  pay- 
ment of  his  debts : — Hddj  that  the  bond  was  valid  as  against  R. 

The  evidence  was  sufficient  to  show  authority  given  by  R.  to  C.  to  fill  up  the  blanks. 

The  fiulure  of  C  to  apply  the  money  according  to  his  undertaking,  did  not  discharge  B. 

Authority  by  parol  is  sufficient  to  authorise  an  agent  to  fill  up  blanks  in  a  bond  before 
or  after  its  delivery. 

With  respect  to  the  authority  of  aa  agent  to  make  alterations,  bonds  stand  upon  the 
same  footing  with  simple  oontraois. 

No  more  evidence  is  required  to  show,  that  one,  with  whom  a  bond  is  left  to  raise  money 
upon,  has  authority  to  fill  up  the  blanks,  than  is  required  in  the  case  of  a  promissory 
note. 


Before  Withees,  J.  cU  Georgetovmy  Pctmrerm^  1861. 


The  report  of  his  Honor,  the  presiding  Judge,  is  as  follows : 

^'  The  action  was  debt,  on  a  penal  money  bond,  in  the  usual 
form ;  the  defence  rested  on  the  plea  of  non  est  factum^  with 
notice  of  a  special  defence. 

<<  Upon  the  case  bemg  called,  J.  M.  Commander  confessed 
judgment.  An  admission  by  the  plaintiff  and  J.  H.  Read,  jun., 
was  offered  in  writing,  to  the  effect,  that  when  J.  H.  Read,  jun., 
signed  the  bond,  in  February,  1848,  the  name  of  the  obligee  and 
the  date  were  in  blank :  that  afterwards  the  date  of  the  16th 
January,  1860,  and  the  name  of  plaintiff,  as  obligee,  were  in- 
serted. 

"  The  plaintiff,  Gourdin,  then  offered  Commander,  his  co-de- 
fendant, as  a  witness  in  his  behalf :  his  competence  to  testify 
32 
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for  the  pteintiff  was  stoutly  resisted ;   but,  after  argument,  I 
admitted  him  as  a  witness  for  the  plaintiff. 

"He  testified,  that  prior  to  February,  1848,  he  and  Read  had 
a  conversation  about  the  difficulty  of  growing  rice  successfully 
with  a  small  force,  and  he  stated,  that  to  be  his  condition: 
whereupon.  Read  offered  to  assist  him,  to  the  extent  of  $5000, 
in  increasing  his  force  ;  that  sometime  after,  he  applied  to  one 
Thurston  for  a  loan  of  $5000,  and  signed  and  sealed  the  bond 
in  question,  before  a  witness,  leaving  the  date  and  the  name  of 
the  obligee  blank ;  sent  the  same  to  defendant,  Read,  by  the 
said  witness,  with  a  letter,  in  which  he  said  to  Read  that  he 
would  give  him  a  mortgage  of  the  negroes  intended  to  be  pur- 
chased, (though  that  had  not  been  stipulated  in  the  prior  con- 
versation, as  Commander  testified  ;)  that  the  bond  came  back 
to  him  with  the  signature  and  seal  of  Read  to  it :  the  blanks 
aforesaid  yet  existing ;  that  he  failed  to  get  the  money  from 
Thurston,  or  from  any  one  else,  since  he  refused  to  submit  to 
be  shaved  in  the  negotiation  of  the  bond  ;  that  if  he  had  pro- 
cured the  money  from  Thurston,  or  from  another,  he  fully 
intended  to  have  bought  negroes — that  once  he  went  to  Charles- 
ton, upon^l^^^otice  from  brokers,  but  failed  to  buy,  because 
he  would  no^Immit  to  yield  a  discount  on  the  bond ;  that  he 
retained  the  bond,  in  its  original  condition,  perhaps  for  twelve 
months  or  longer,  and,  meeting  Read  again,  he  told  him  he  had 
not  used  the  paper,  when  Read  replied,  "  General,  use  it  when 
it  will  advantage  you  to  do  so,'  or  '  when  it  will  be  to  your  in- 
terest to  do  so,'  on  which  occasion,  nothing  was  said  about  the 
mortgage  of  negroes  ;  that  on  the  20th  April,  1860,  he  deposited 
the  bond  with  Gourdin,  the  plaintiff,  as  collateral  security  for 
an  advancement  of  about  $1800,  on  which  occasion  he  inserted 
the  name  of  Gourdin,  as  obligee — the  date,  as  he  thought,  hav- 
ing been  previously  inserted ;  that  Gourdin,  at  his  instance,  set- 
tled with  Robertson  &  Blacklock  (his  previous  factors,)  $1200, 
or  $1300,  and  let  him  have,  in  addition,  five  or  six  hundred 
dollars  to  apply  to  a  Bank  debt,  and  the  sheriff's  office ;  that 
this  advancement  had  been  made  without  a  stipulation  for  se- 
32* 
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curity ;  yet,  on  the  same  day,  Gourdin  desired  or  demanded  it, 
and  the  bond  was  accordingly  deposited ;  that  Gourdin  imme- 
diately wrote  to  Read,  with  his  knowledge ;  that  when  he  (Com- 
mander) reached  Georgetown  and  met  Read,  the  latter  expressed 
some  surprise  that  he  had  so  used  the  bond,  and  inquired,  if  he 
felt  authorized  to  do  so  ;  he  replied  affirmatively,  and  told  him 
all  the  circumstances,  whereupon,  Read  said  he  would  go  and 
withdraw  from  the  post-office  a  letter  of  protestation  or  complaint, 
which  he  had  addressed  to  Gourdin,  but  did  not,  for  it  reached 
Gourdin — that  Read  asked  if  he  ought  not  to  give  him  some 
security,  to  which  he  answered  that  he  could  do  so.  Command- 
er said,  that  Read  had  offered  to  join  him  in  a  bond  of  $2000 
in  favor  of  Gourdin,  and  take  this  up ;  that  since  this  action 
was  instituted,  at  his  (Commander's)  suggestion,  Read  said  he 
would  see  Gourdin  and  get  him  to  take  such  a  bond,  and  pay 
himself  from  Commander's  crops,  so  soon  as  they  were  eman- 
cipated from  a  pledge  to  Hume,  for  the  plantation  on  which  the^ 
were  made,  which  would  embrace  about  three  years. 

"  Commander  admitted,  that  in  the  fall  or  winter,  of  1849,  he 
had  applied  to  Read  to  endorse  some  small  Bank  notes,  which 
he  declined,  saying  that  his  father  might ;  but  Jthe  latter,  also, 
declined,  upon  application ;  that  he  then  had  the  bond  now  in 
suit  in  his  possession. 

'^  A  letter  from  Read  to  Commander  was  introduced,  alluded 
to  in  the  grounds  of  appeal.  It  was  dated.  May  15th,  1850,  and 
may  be  printed  with  this  report,  if  the  appellant  please,  (a)    I 

(a)  The  letter  is  aa  follows : 

Pee  Bee,  May  15th,  1850. 

Bear  Sir, — ^I  will  not  enter  into  a  oontroreny  with  yon,  in  reference  to  the  Bnbject 
alluded  to  in  your  letter  of  the  6th,  about  which  there  is  so  wide  a  difference  of  opinion 
between  va.  It  is  sufficient  for  the  present,  that  I  find  myself  placed  in  a  position  of 
peouniaiy  liability,  which  I  would  not  willingly  have  assumed,  without  better  security 
than  that  which  yon  tender  me. 

This  being  the  case,  I  must  require  of  you  the  withdrawal  of  the  bond  on  which  my 
name  is  written  for  $5000,  and  I  will  sign  another  paper  with  you  for  the  amount  of 
$2000,  and  which  must  be  substituted  for  the  former.  I  will  be  in  Georgetown  on  the 
27th,  and  hope  you  will  meet  me  there,  and  attend  to  this  exchange  of  bonds. 

Veiy  respectfully  yours,  J.  Hablbston  Rbad,  Jr. 

To  Q«D.  J.  M.  GOMMAVDEB. 
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have  only  a  brief  note  of  it,  to  the  effect,  that  the  writer  declined 
a  controversy  with  Commander,  on  some  points  suggested  in  a 
letter  from  him  ;  that  he  found  himself  in  a  pecuniary  liability, 
which  he  would  not  willingly  have  assumed  without  better  se- 
curity than  had  been  tendered  by  Commander ;  that  he  required 
the  withdrawal  of  the  $5000  bond ;  proposed  a  substitute  for 
$2000  ;  would  be  in  Georgetown  on  an  occasion  specified,  and 
requested  Commander's  assistance  in  procuring  the  exchange 
of  bonds. 

"  Commander's  reply  to  this  was  read,  dated  May  27th,  1860, 
stating,  that  he  had  come  to  town  to  meet  Read,  but  found  him 
engaged  on  a  Court  Martial ;  proposed  that  Read  should  leave 
the  bond  to  be  exchanged  in  the  hands  of  Henning,  and  he  (C.) 
would  call  and  sign  it,  and  at  the  same  time  would  leave  an 
order  in  Henning's  hands  to  the  plaintiff,  to  deliver  up  the  bond 
of  $6000,  to  be  destroyed  by  Henning  in  Read's  presence ;  re- 
grets that  Read  ever  signed  the  bond — thought  it  at  the  time 
an  act  of  friendship ;  since,  however,  he  had  known  him  better, 
and  would  rid  himself  of  the  obligation  the  ensuing  winter.(6.) 

"  I  presented  the  case  to  the  jury  as  one  of  mere  fact,  to  wit : 
whether  Commander  was  authorized  by  Read  to  fill  up  the 
blanks  in  the  bond,  and  to  use  the  same,  when  complete,  as  he 
had  done.  I  said  not  a  word  about  the  circumstance  of  Gour- 
din's  advancing  the  money  to  Commander  before  he  stipulated 

(6)  Commander's  letter  to  Read  is  as  follows : 

Mat  27th,  1860. 

Dear  Sir, — As  yon  reqaosted,  I  oame  to  town  to  meet  yon,  for  the  purpose  of  arranging 
the  bond  as  yon  desire.  You  were  engaged  with  the  Court  Martial,  and  having  some 
business  to  attend  to  myself,  in  the  offices  below,  I  took  the  opportunity  of  transacting  it, 
expecting  to  see  you  afterwards ;  but  some  how,  you  escaped  me.  If  you  will  leare  the 
bond  with  J.  G.  Henning,  esq.,  at  the  Bank  of  Georgetown,  I  will  call  and  sign  it,  and  at 
the  same  time  leave  an  order  with  him,  for  the  bond  now  in  Mr.  Gourdin's  hands,  to  be 
delivered  to  Mr.  Henning  to  be  destroyed  by  him,  in  your  presence.  I  have  only  to  re- 
gret that  the  bond  was  ever  signed  by  you ;  at  the  time,  I  considerod  it  on  act  of  friend- 
ship, and  valued  you  accordingly ;  since  that  time,  I  have  learned  to  know  you  better.  I 
shall  rid  myself  of  this  obligation  the  ensuing  winter. 

I  am,  very  respectfully. 

Tour  obedient  servant,  J.  M.  CouuAKDia. 

To  CoL  J.  Haelsitov  Bbad,  Georgetown. 
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for  any  security — for  I  did  not  conceive  that  such  a  circum- 
stance had  anything  to  do  with  the  question  of  Commander's 
authority.  I  read  the  whole  evidence  to  the  jury,  and  told  them, 
in  a  very  brief  charge,  that  if,  according  to  a  proper  interpreta- 
tion  of  all  the  evidence  before  them,  Read  should  be  understood 
to  have  authorized  such  an  act  by  Commander  as  he  had  done, 
he  must  be  held  liable  to  the  plaintiff — otherwise  not,  since  the 
plaintiff's  case  rested  wholly  on  Conunander's  authority. 
"  The  verdict  was  for  defendant." 

The  plaintiff  appealed  and  moved  for  a  new  trial,  on  the 
grounds 

1.  Because,  it  is  submitted,  that  if  there  had  been  no  proof 
whatever  of  the  relation  of  principal  and  agent,  between  the 
defendant  and  the  witness.  Commander,  previous  to,  and  at  the 
time  of  the  execution  of,  and  transfer  of  the  bond,  by  the  latter 
to  the  plaintiff,  the  declarations  of  the  defendant,  oral  as  well 
as  written,  subsequent  to  such  execution  and  transfer,  with  a 
full  knowledge  of  all  that  had  been  done  by  his  agent  in  the 
matter,  were  as  binding  upon  him,  as  would  have  been  a  previ- 
ous delegation  of  authority  to  the  same  extent  and  effect,  and 
his  Honor  should  have  so  charged  the  jury. 

2.  That  although  the  original  object  of  the  defendant  and 
Commander  in  signing  the  bond,  was  to  enable  the  latter  to 
purchase  slaves,  nevertheless,  as  that  object  had  either  failed,  or 
had  been  abandoned,  and  a  more  general  authority  had  been 
delegated  by  the  former  to  the  latter — and  that  too,  before  its 
execution  and  transfer,  namely :  *'  to  use  it  in  any  way  that  it 
might  benefit  him  :"  it  is  submitted,  that  his  Honor  should  have 
charged  the  jury  as  to  the  distinction  between  such  special  and 
general  authority,  and  the  legal  obligation  the  latter  would 
create  in  charging  the  defendant. 

3.  That  although  it  was  perfectly  competent  for  the  jury  to 
construe  the  testimony  of  the  witness.  Commander,  in  any  way 
they  might  think  proper,  they,  however,  had  no  right  to  indulge 
in  the  same  latitude  of  construction,  as  to  the  express  admis- 
sions contained  in  defendant's  letter  of  the  I6th  of  May,  1860, 
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in  which,  he  not  only  admits  his  liability  under  the  bond  in 
question,  but  also  expressly  agrees  to  join  Commander  in  an- 
other bond  to  the  plaintiff,  for  the  amount  which  the  latter  had 
advanced. 

Munro,  Petigrtij  for  appellant,  cited  Hibblewhite  vs.  McM<h 
rine,  6  M.  <fc  W.  200  ;  Story  on  Agency,  §  17, 18, 49 ;  Woolley 
vs.  Cmistanty  4  Johns.  R.  54 ;  Ex  parte  Kirwin,  8  Cowen, 
1 18 ;  Speake  vs.  U.  States,  9  Cra.  28 ;  Stahl  vs.  BergeVj  10 
S.  &  R.  170 ;  6  S.  &  R.  308 ;  17  S.  &  R.  438 ;  Cadt/  vs.  Shep- 
herd, 1 1  Pick.  400 ;  Wright  vs.  Campbell,  4  Burr.  2046 ;  BarOc 
vs.  Hammond,  1  Rich.  281 ;  Stoney  vs.  McNeill,  Harp.  156. 

Mitchell,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Frost,  J.  The  defendant.  Read,  signed  and  sealed  the  bond 
and  delivered  it  to  Commander,  with  authority  to  Commander 
to  obtain  a  loan  of  $5000  on  the  security  of  the  bond ;  which 
amount  it  was  the  intention  of  the  defendant,  (Read,)  when  he 
executed  the  bond,  should  be  applied  to  the  purchase  of  ne- 
groes ;  and  of  which  Commander  engaged  to  give  Read  a  mort- 
gage to  indemnify  him  against  his  liability  on  the  bond.  Com- 
mander having  obtained  a  loan  from  the  plaintiff,  filled  up  the 
blank  for  the  name  of  the  obligee  with  the  plaintiff's  name  and 
delivered  it  to  the  plaintiff.  Commander  applied  the  loan,  not 
to  the  purchase  of  negroes,  but  to  the  payment  of  his  debts. 
There  was  evidence,  which,  it  was  argued  for  Commander,  au- 
thorized him  to  use  the  bond  in  any  manner  which  might  suit 
his  interest  or  convenience. 

On  this  evidence,  the  issue  submitted  to  the  jury  was,  whether 
Commander  was  authorized  by  Read  to  fill  up  the  blanks  in 
the  bond,  and  use  the  same,  when  complete,  as  he  had  done ; 
with  the  instruction,  that,  if,  according  to  the  interpretation  of 
all  the  evidence,  Read  should  be  understood  to  have  authorized 
such  an  act  as  Commander  had  done,  he  must  be  held  liable  to 
the  plaintiff;  otherwise  not. 


^^^^ 
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The  issue,  thus  submitted,  comprehended  the  filling  of  the 
blanks,  the  procinreinent  of  the  loan,  the  delivery  of  the  bond, 
and  the  use  which  Gonmiander  made  of  the  money  loaned.  It 
might  be,  that  while  the  jury  were  satisfied  that  Commander 
had  authority  to  do  everything  else  which  he  did,  he  was  not 
authorized  to  apply  the  loan  to  any  other  purpose  than  the  pur- 
chase of  negroes ;  and  on  that  ground,  have  found  a  verdict  for 
the  defendant.  In  the  opinion  of  the  Court,  there  was  error 
when  the  defendant's  liability  was  submitted  to  the  jury,  in  not 
distinguishing  between  the  authority  of  Commander  \o  U5e  the 
bond  in  obtaining  a  loan,  and  the  application  which  Commander 
made  of  the  money.  It  is  probable,  that  the  question  respect- 
ing Commander's  authority  to  use  the  money,  as  he  did,  con- 
trolled the  verdict  of  the  jury  on  the  issue  submitted.  The 
evidence  does  not  show  any  controversy  between  Commander 
and  Read  respecting  the  authority  of  the  latter  to  negotiate  the 
bond,  and  to  apply  the  money  to  his  own  use.  The  complaint 
and  defence  of  Read  is,  that  Commander  applied  the  loan  to 
his  own  use,  in  a  manner  different  from  that  which  the  defend- 
ant intended,  when  he  executed  the  bond.  If  Commander  had 
purchased  negroes  and  given  to  Read  a  mortgage  of  them  for 
his  indemnity,  it  is  clear,  from  the  testimony,  that  Commander 
would  have  acted  with  the  entire  sanction  and  approbation  of 
Read. 

The  questions  then  are,  Had  Commander  authority  to  fill  the 
blanks  in  the  bond,  and  to  borrow  the  money  which  the  plain- 
tiff loaned  to  him ;  and  to  deliver  the  bond  to  the  plaintiff  to 
secure  the  re-payment  of  the  loan  ;  and  if  Commander  had  au- 
thority so  to  negotiate  the  bond,  is  the  defendant  discharged 
from  liability  because  Commander  did  not  apply  the  loan  to  the 
purchase  of  negroes  ? 

It  is  objected  to  Commander's  authority  to  fill  the  blanks,  that 
it  could  only  be  conferred  by  deed.  The  general  rule  certainly 
is,  that  an  authority  by  deed,  is  necessary  to  bind  the  principal 
under  seal.  Story  on  Agency,  Sect.  49.  But  the  rule  does  not 
comprehend  alterations  in  a  deed,  executed  by  the  principal, 
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which  are  made  with  the  consent  of  the  parties,  either  before 
the  deed  is  executed  or  before  it  is  delivered.  By  the  signing 
and  sealing,  or  by  the  delivery,  the  deed  is  confirmed  by  the 
parties  to  it  with  all  the  alterations  which  have  then  been  made. 

Even  after  the  delivery  of  a  deed,  alterations  made  by  an 
agent,  not  authorized  by  deed,  if  made  with  the  consent  of  all 
the  parties,  do  not  invalidate  it  In  Zouch  vs.  Clay^  2  Lev.  35, 
after  a  bond  had  been  made  and  delivered  by  two  obligors,  a 
third  signed  and  sealed  it,  and  his  name  was  inserted  in  the 
bond  with  the  consent  of  the  parties.  This  was  held  not  to 
impair  its  obligation.  In  Hudson  vs.  Revett,  6  Bing.  368,  a 
trust  deed  for  creditors  was  executed  and  delivered  with  the 
amount  due  to  one  of  the  creditors  left  blank ;  and  it  was  held 
that  the  subsequent  insertion  of  the  amount,  with  the  assent  of 
the  maker  of  the  deed,  did  not  affect  its  validity.  In  Hibble- 
white  vs.  McMorine^  6  M.  &  W.  200,  the  cases  are  reviewed,  and 
it  seems  to  be  settled  by  that  case,  in  England,  that  if  in  a  deed, 
operating  a  conveyance  or  transfer  of  property,  a  blank  is  left 
for  the  name  of  the  vendee,  parol  authority  to  fill  the  blank  is 
insufiicient.  But  our  own  and  other  American  authorities  hold 
the  contrary.  In  Duncan  vs.  Hodges^  4  McC.  239,  the  plain- 
tiff signed  and  sealed  a  printed  deed  of  conveyance  of  a  tract 
of  land,  and  left  it  with  his  agent  to  be  filled  up  whenever  the 
defendant,  who  had  agreed  to  buy  it,  should  execute  a  bond  for 
the  purchase  money.  It  was  held  that  the  authority  to  the 
agent  was  sufficient.  In  Woolly  vs.  Constant^  4  Johns.  R.  54, 
a  bill  of  sale  of  a  ship,  containing  blanks  for  the  recital  of  the 
register,  was  executed  and  delivered  ;  and  parol  authority  was 
held  sufficient  to  fill  the  blanks,  with  the  consent  of  all  the 
parties. 

In  Speake  vs.  ?7.  States,  9  Cran.  36,  Judge  Story  delivering 
the  opinion  of  the  Court,  (Livingston,  J.,  dissenting,)  affirms  it 
to  be  clear,  at  common  law,  that  an  alteration  or  addition  in  a 
deed,  if  done  with  the  concurrence  of  all  the  parties  to  the  deed 
does  not  avoid  it ;  and  that  this  principle  applies  equally, 
whether  the  alteration  be  made  before  or  after  the  delivery  of 
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the  deed ;  and  he  affirms  that  the  cases  in  the  books,  in  which 
alterations  in  deeds  have  been  held  to  avoid  them,  will  be  found, 
on  examination,  to  have  been  cases  in  which  such  consent  had 
not  been  given. 

When  the  bond  was  sent  to  Commander  by  Read,  and  left  in 
his  possession  to  be  used  for  the  purpose  of  obtaining  a  loan,  it 
was  not  delivered  for  the  purposes  of  the  deed.  Until  delivery, 
a  deed  is  of  no  effect.  Delivery  must  consist  in  an  act  by  which 
the  deed  is  made  effectual  to  charge  the  parties  with  the  cove- 
nants and  obligations  it  may  contain. 

The  defendant  was  never  charged  with  the  obligation  of  the 
bond  until  it  was  delivered  to  the  plaintiff.  In  this  view  of  the 
case,  parol  authority  was  clearly  sufficient  to  fill  the  blank  for 
the  name  of  the  obligee.  But  even  if  it  could  be  maintained, 
that  the  deed  was  delivered  when  put  into  Commander's  pos- 
session, parol  authority,  in  that  case,  was  sufficient  also. 

Parol  authority  was  sufficient,  from  the  earliest  history  of  the 
law,  for  the  execution  of  unsealed  contracts  and  for  the  making 
alterations  in  them,  at  any  time,  witlx  the  consent  of  the  parties. 
Urgent  considerations  of  convenience  are  combined  with  suffi- 
cient authority  to  maintain,  that  bonds  should  be  excepted  from 
the  necessity  of  authority  by  deed,  to  make  such  alterations  in 
them,  as  may  be  made  in  parol  contracts,  by  parol  agency ;  and 
that  in  this  respect,  bonds  should  be  assimilated  to  simple  con- 
tracts. 

The  rule  which  required  authority  by  deed,  to  make  any  al- 
teration in  a  deed  after  delivery,  was  enforced  in  the  early  pe- 
riod of  the  law,  with  great  rigor.  Any  erasure,  interlineation 
or  addition,  made  without  such  authority,  in  a  material  part  of 
the  deed,  avoided  it,  even  though  made  by  a  stranger ;  Pigofs 
case,  11  Co.  27.  For  such  alterations,  the  deed  was  adjudged 
void  on  inspection.  It  was  for  this  purpose,  that  deeds  were 
required  to  be  pleaded  with  profert ;  but  afterwards,  the  Judges 
left  it  to  be  tried  by  the  jury,  whether  the  alteration  was  made 
before  the  delivery  of  the  deed ;  LeyJieltPs  case,  10  Co.  92.  In 
the  simplicity  of  that  remote  age,  great  solemnity  was  attributed 
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to  a  seal ;  and  a  deed  was  intangible  by  any  agent  whose  au- 
thority was  not  created  by  the  same  solemn  symbol  which  au- 
thenticated the  deed  itself.  Deeds  were  not  used  for  ihe  trans- 
fer of  personal  property,  and  when  there  was  no  capital,  and 
the  employment  of  credit  was  unknown,  obligations  for  debt 
were  rare.  Rules  accommodated  to  that  primitive  condition  of 
society  have  been  forced,  in  some  degree,  to  yield  to  the  exigen- 
cies of  incessant  commercial  exchanges  and  of  universal  credit. 

Lor4  Mansfield,  whose  eminent  judicial  fame  and  usefulness 
may  chiefly  be  attributed  to  his  enlightened  adaptation  of  the 
common  law  to  the  necessities  of  commerce  and  the  convenience 
of  a  more  advanced  state  of  society,  first  excepted  bonds  from 
the  operation  of  the  rule,  which  required  an  authority  by  deed 
to  make  such  alterations  as  the  convenient  use  of  those  securi- 
ties made  indispensable.  In  Tesciera  vs.  Evans,  1  Anstr.  228, 
an  action  was  brought  on  a  bond  that  had  been  executed  with 
the  amount  and  the  name  of  the  obligee  in  blank,  on  which 
the  plaintiff  had  advanced  money ;  and  afterwards  the  name 
and  amount  were  inserted  by  the  broker.  The  defendant  plead- 
ed non  est  factum,  and  Lord  Mansfield  ruled  that  the  bon.d  was 
well  executed ;  and  that  the  broker  must  be  considered  as  the 
attorney  of  the  defendant,  authorized  by  the  defendant  to  fill 
up  the  blanks.  This  case  has  not  been  overruled  in  the  Eng- 
lish Courts, — and  it  has  been  followed  in  most  of  the  American 
Courts.  In  Stahl  vs.  Berger,  10  S.  &  R.  170,  a  blank  left  in 
a  single  bill,  with  the  intention  that  it  should  be  inserted  when 
the  money  was  borrowed,  was  filled  with  the  name  of  the  lend- 
er. In  Ex  parte  Kirwin,  8  Co  wen,  118,  an  appeal  bond  was 
executed,  and  a  blank,  left  for  the  amount,  (which  was  to  be 
ascertained  from  the  Justice,)  was  afterwards  filled  when  the 
sum  was  ascertained.  In  Smith  vs.  Crooker,  6  Mass.  538,  the 
name  of  a  surety,  after  he  had  executed  the  bond,  was  inserted^ 
in  his  absence.  In  all  these  cases,  parol  authority  was  held 
sufficient  for  the  acts  done. 

The  testimony  is  uncontradicted,  th^t  Read  having  executed 
the  bond,  sent  it  to  Commander,  with  authority  to  negotiate  a 
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loan  on  its  security :  And  the  next  question  is,  Did  Read  there- 
by authorize  Commander  to  fill  the  blanks  with  the  date  and 
name  of  the  plaintiff,  who  advanced  the  money?  In  Carson 
vs.  Hill  4*  J(mes^  1  McM.  76,  a  note  in  blank,  except  that  $5000 
was  written  at  the  top,  was  signed  by  several  parties  and  de- 
livered to  one  of  them,  to  be  used  for  his  benefit,  who  delivered 
it  to  the  plaintiff,  as  security  for  advances.  The  plaintiff  filled 
the  blank,  in  the  terms  of  a  promissory  note,  for  the  payment  of 
the  sum  written  on  the  paper.  It  was  held  that  the  defendants, 
who  had  signed  the  note,  were  liable  as  makers.  In  AikenYS. 
Cathcart,  3  Rich.  133,  a  note  was  made  with  the  name  of  the 
payee  in  blank ;  and  the  defendant  was  first  indorser.  The  in- 
dorsements were  made  to  enable  the  maker  to  raise  money  on 
the  note.  The  plaintiff,  having  advanced  the  amount  of  the 
note,  it  was  deposited  with  him,  as  a  security  for  the  advance, 
and  he  afterwards  filled  the  blank  in  the  note  with  the  name 
of  the  defendant.  It  was  held  that  when  the  indorser  of  a  note 
commits  it  to  the  maker  in  blank,  either  in  whole  or  in  part,  the 
note  carries,  on  the  face  of  it,  an  implied  authority  to  the  maker 
to  fill  the  blank. 

The  same  evidence  which  is  sufficient  to  give  authority  to  the 
holder  of  a  note  to  fill  the  blanks  which  may  be  left  in  it,  must 
also  be  sufficient  to  authorize  the  holder  of  a  bond  to  fill  the 
blanks  which  may  be  left  in  it,  when,  in  each  case,  the  instru- 
ment is  delivered  to  the  holder  to  be  used  by  him  in  procuring 
a  loan,  and  to  be  delivered  to  the  lender  as  a  security  for  the 
sum  advanced.  The  act  to  be  done  (the  filling  of  the  blank) 
is  the  same,  and  to  have  the  same  effect  in  completing  the  legal 
title  of  the  transferee.  The  requisite  evidence  of  agency  can- 
not be  made  to  differ  by  the  circumstance,  that  one  is  a  nego- 
tiable instrument,  and  the  other  not  negotiable.  The  same  evi- 
dence of  authority  must  be  sufficient,  when  the  act  to  be  done 
is  the  same,  though  the  subject  of  the  agency  is  different.  If 
the  question  be  about  the  sufficiency  of  verbal  directions  to  de- 
liver, the  same  evidence  must  suffice,  whether  the  subject  of  de- 
livery be  a  bond  or  a  note  or  a  chattel.    And  when  a  bond  or 
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note  is  delivered,  to  obtain  a  loan  for  the  use  of  the- holder,  the 
delivery  and  possession  of  the  instrument  must  confer  on  the 
holder  equal  authority  to  make  an  effectual  transfer  of  the  se- 
curity, when  the  act  necessary  for  this  purpose,  is,  in  each  case, 
the  filling  of  a  blank  with  the  name  of  the  lender.  ' 

The  law  of  agency  is,  that  the  appointment  of  an  agent  con- 
fers the  authority  to  do  whatever  is  necessary  to  the  effectual 
execution  of  the  agency,  whatever  the  subject  of  it  may  be.  If 
it  be  in  the  course  of  trade,  for  the  holder  of  a  bill  on  its  n^o- 
tiation  to  indorse  it,,  an  agent  employed  to  get  a  note  discounted 
may,  unless  expressly  restrained,  indorse  it  in  the  name  of  bis 
employer,  so  as  to  bind  him  by  the  indorsement.  Fenn  vs. 
Harrison,  3  T.  R.  757 ;  S.  C.  4  T.  R.  177  ;  and  a  servant  in- 
terested to  sell  a  horse,  may  wari*ant,  unless  forbidden.  Hel- 
year  vs.  Hawke,  5  Esp.  75  ;  Hicks  vs.  Hankin,  4  Esp.  116. 
The  distinction  between  a  general  and  a  special  agent,  in  this 
respect,  seems  to  be,  that  a  general  agent  is  empowered  "  to 
bind  his  employer  by  all  acts  within  the  scope  of  his  employ- 
ment ;  and  that  power  cannot  be  limited  by  any  private  order 
or  direction,  not  Icnown  to  the  party  dealing  with  the  agent,** 
Paley  on  Agency,  201.  Strangers  can  only  look  to  the  acts  of 
the  parties  and  to  the  external  indicia  of  property ;  and  if  one 
person  authorizes  another  to  assume  the  apparent  right  of  dis- 
posing of  property  in  the  ordinary  course  of  business,  it  must 
be  presumed,  that  the  apparent  is  the  real  authority.  The  agent 
may  bind  his  principal  within  the  limits  of  the  authority,  with 
which  he  has  been  apparently  clothed  by  his  principal,  in  re- 
spect of  the  subject  of  the  agency ;  and  there  would  be  no  safety 
in  dealing,  if  he  could  not ;  Pickering  vs.  Busk,  16  East,  43. 

Read  executed  a  joint  bond  with  Commander,  and  delivered 
it  to  Commander,  to  be  negotiated  for  his  own  use.  The  name 
of  the  obligee  and  the  date  were  left  blank.  The  delivery  of 
the  bond  vested  an  implied  authority  to  do  whatever  was  ne- 
cessary to  make  it  effectual  in  obtaining  the  loan.  The  blanks 
were  consistent  with  the  purpose  for  which  the  bond  was  de- 
livered.   It  was  proper  that  they  should  be  left  until  the  loan 
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was  effected,  so  that  the  dSte  might  correspond  with  the  time 
of  the  advance,  and  the  blank  for  the  name  of  the  obligee  be 
filled  with  the  name  of  the  lender.  These  blanks  manifested 
to  any  person,  to  whom  the  bond  might  be  offered,  the  purpose 
of  the  bond ;  and  confirmed  the  authority  to  negotiate  it  which 
the  possession  of  it  imported. 

The  remaining  question  is,  Whether  if  Commander  had  au- 
thority to  negotiate  the  bond  to  the  plaintiff,  the  defendant  can 
be  discharged  from  his  liability  because  Commander  did  not 
apply  the  money  to  the  purchase  of  negroes,  as  Read  intended 
and  Commander  engaged  to  do.  It  is  certain,  that  one  dealing 
with  an  agent  within  the  scope  of  his  authority,  is  not  respon- 
sible for  the  manner  in  which  the  agent  may  account  to  his 
principal.  A  purchaser  who  pays  the  price  to  the  agent,  ac- 
quires a  good  title,  though  the  agent  may  never  account  to  his 
principal  for  the  purchase  money. 

The  motion  is  granted. 

O'Neall,  Evans  and  Wardlaw,  JJ.,  concurred. 

Withers,  J.,  dissenting.  Looking  at  this  case  in  its  legal 
aspect  merely,  and  in  none  other,  I  hesitate  to  concur  with  the 
majority  of  this  Court. 

I  doubt  the  propriety  of  placing  the  plaintiff  in  the  position 
of  one  who  has  taken  a  commercial  paper. 

I  think  his  legal  position  is  that  of  him,  who,  admonished 
that  Commander  was  invested  with  no  more  than  a  limited  and 
special  agency,  dealt  with  him  on  the  risque  that  he  did  not  ex- 
ceed the  actual  power  and  instruction  which  had  been  commu- 
nicated. 

I  still  believe,  therefore,  that  it  was  right  to  say  to  the  jiuy  the 
question  was,  "  Whether  Commander  was  authorized  by  Read 
to  fill  up  the  blanks  in  the  bond,  and  to  use  the  same,  when  com- 
plete, as  he  had  done :"  that  is  to  say,  to  pledge  it  as  collateral 
security  for  a  debt  already  contracted,  instead  of  borrowing  mo- 
ney. I  would  not  instruct  the  jury,  nor  were  they  instructed, 
that  Gourdin  was  to  be  any  how  answerable  for  Commander's 
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disposition  of  the  money,  if  he  hadT  borrowed  as  empowered  by 
Read  to  do. 

Nor  do  I  doubt  that  ancient  strictness  has  been  relaxed — such 
as  was  announced  by  Coke  and  Sheppard's  Touchstone,  in  fa- 
vor of  supporting  a  deed  which  had  been  perfected  in  form, 
strictly  in  pursuance  of  authority  by  the  obligor :  and  I  sup- 
pose the  many  cases  to  be  found  in  which  such  deeds  have 
been  supported,  completed  by  agents  with  consent  of  parties, 
on  parol  or  otherwise — that  is  to  say,  strictly  in  pui^uance  of 
authority  given,  are  the  exponents  of  sound  good  sense. 

Whitner,  J.,  concurred. 

Motion  granted. 
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COLUMBIA,  MAY  TERM,  1832. 


B.  Arnold  vs.  J.  Loveless  and  J.  Taylor. 

Where  two  or  more  persons  unlawfiilly  beat  a  slave,  a  joint  action  by  the  owner,  for  the 
penalty  of  $50,  imposed  by  the  Act  of  1819,  cannot  be  sustained  against  them.  Each 
is  liable  for  tho  whole  penalty,  and  should  be  saod  severally. 

Before  Martin,  J.,  at  Laurens,  Spring  Term,  1832. 

This  was  a  sum.  pro.  to  recover  the  penalty  of  $50  on  any- 
one who  shall  whip  a  slave  with  a  ticket,  imposed  by  the  Act 
of  1819. 

The  defendants  moved  for  non-suit,  on  the  ground,  that  a 
joint  action  against  two  or  more  cannot  be  sustained  under  the 
Act.  His  Honor  overruled  the  motion,  and  decreed  for  the 
plaintiff. 

The  defendants  appealed  and  renewed  their  motion  for  non- 
suit, on  the  ground  taken  in  the  Court  below ;  and,  failing  in 
that  motion,  then,  they  moved  for  a  new  trial. 

Young,  for  the  motion. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.  The  process  is  brought  under  the  following 
clause  of  the  Act  of  1819  :  "  an4  if  any  white  person  shall 
beat  or  abuse  any  slave,  quietly  or  peaceably  being  in  his  or 
her  master's  plantation,  or  found  anywhere  without  the  same 
with  a  lawful  ticket,  he  shall  forfeit  the  sum  of  fifty  dollars,  to 
be  recovered  by  the  owner,  and  to  his  use,  by  action  of  debt, 
besides,  being  liable  to  the  owner  in  an  action  of  trespass  for 
damages."(a)    The  only  question  upon  which  the  Court  in- 

(a)  8  Stat.  538.    ThesameproviBioniscontunodinan  Aotof  1839,llStat  58.     B. 
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tends  to  express  any  opinion,  in  this  case.  10,  whether  two  or 
more  defendants  can  be  sued  jointly  for  the  penalty  imposed  by 
the  Act ;  and  we  are  clearly  of  opinion,  that  they  cannot.  The 
rule  is,  if  the  penalty  is  on  the  offence,  and  not  on  the  offender, 
then  as  many  as  commit  it,  are  jointly  liable  for  the  penalty  ; 
if  it  is  on  the  offender,  each  one  who  commits  the  act,  is  seve- 
rally liable  for  the  penalty.  The  Act  is,  if  any  white  person 
shall  beat  or  abuse,  he  shall  forfeit  the  sum  of  fifty  dollars ; 
plainly  meaning  that  each  and  every  person,  who  shall  conmiit 
the  act,  shall  forfeit  and  pay  fifty  dollars.  The  case  of  the 
State  vs.  Smith  ^  Smithy  1  N.  and  McC  13,  is  an  exactly 
analogous  case  to  this.  The  defendants  there,  were  convicted 
of  killing  a  negro  "in  heat  and  passion,"  The  Act  of  1740, 
P.  L.  173,  under  which  they  were  convicted  provides  that  "  if 
any  person  shall,  upon  sudden  heat  or  passion,  or  by  undue 
correction,  kill  his  own  slave,  or  the  slave  of  any  other  person, 
he  shall  forfeit  the  sum  of  £350,  current  money."  It  was  held 
that  each  of  the  defendants  was  liable  for  the  penalty. 

The  defendants  here  not  being  jointly  liable  for  the  penalty, 
the  action  was  improperly  brought  against  two  defendants. 
Each  should  have  been  sued  severally.  The  motion  for  a  non- 
suit is  granted. 

Johnson  and  Harper,  JJ.,  concurred. 

Motion  granted. 
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A  jadgment  confessed  before  the  Clerk  under  the  Act  of  1821,  has  lien  from  its  date 
upon  the  lands  of  the  defendant ;  and  it  does  not  lose  its  lien  because  not  read  out  in 
Court  by  the  Clerk  at  the  next  ensuing  torm. 

A  sheriff  applying,  by  mistake,  tho  proceeds  of  land  sold  to  a  junior  judgment,  may 
claim  the  amount  of  the  plaintiff  to  whom  he  had  paid  it ;  and  the  plaintiff  having 
repaid  the  money  to  the  sheriff,  has  his  judgment  against  the  defendant  unsatisfied. 

Before  Gantt,  J.  at  Barnwell,  Spring  Term,  1832. 

Sci.  fa,  to  revive  judgment  on  sum.  pro. 

On  October  31,  1827,  Cane,  one  of  the  defendants,  confessed 
judgment  before  the  Clerk,  under  the  Act  of  1821,  (6  Stat.  160,) 
to  Goode  (fc  Wooten  for  $44  37,  besides  interest  and  costs;  and 
the  plaintiflf,  Stokes,  afterwards,  at  November  Term,  1827,  re- 
covered judgment  on  sum.  pro.  against  the  defendants  for  $80. 
Stokes's^,  fa,  was  lodged  with  the  sheriff  November  23, 1827, 
and  Goode  &  Wooten's  January  7,  1828. 

In  January  1828,  the  sheriff  sold  Cane's  land,  and  applied 
the  proceeds,  $43,  to  Stokes's  execution.  Manual  paid  the 
balance  in  full  to  the  sheriff  who  entered  satisfaction  in  his 
book. 

The  sheriff  paid  the  proceeds  of  the  sale  to  Stokes,  who 
afterwards  repaid  the  amount  to  the  sheriff,  and  it  was  applied 
to  the  judgment  of  Goode  &  Wooten. 

This  sd.  fa,  was  brought  to  revive  Stokes's  judgment  to  the 
extent  of  $43.  It  was  admitted,  that  the  confession  had  never 
been  read  in  Court  as  directed  by  the  Act  of  1821. 

His  Honor  decreed  for  the  plaintiff,  and  the  defendants 
appealed. 

Bonsall,  for  appellants. 
Patterson,  contra. 

The  opinion  of  the  Court  was  delivered  by 

O'Neall,  J.    The  Act  of  1821,  under  which  the  confession 

of  judgment  by  Cane  to  Wooten  &  Goode  was  taken,  provides 
33 
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as  follows,  viz. :  "  which  confession,  from  the'date  thereof,  shall 
create  a  lien  upon  the  lands  and  tenements  of  such  debtor : 
and  as  against  subsequent  purchasers  and  judgment  creditors 
shall  bear  date  from  the  day  of  signing  as  aforesaid."  The 
Act  then  goes  on  to  provide  that  on  the  first  day  of  the  next 
ensuing  term,  the  presiding  Judge  shall  require  the  Clerk  to 
read  over  the  confessions  by  him  taken  between  the  terms.  But 
there  is  no  provision  in  default  of  the  confession  being  read  at 
the  first  term,  declaring  it  to  be  void,  or  postponing  if  to  other 
judgments.  It  follows,  therefore,  that  the  positive  enactment 
which  gives  it  a  lien  from  its  date,  must  have  effect. 

The  judgment  of  Wooten  &  Goode  being  the  eldest  one, 
was  entitled  to  the  proceeds  of  the  sale  of  the  defendant  Cane's 
Ismd;  and  notwithstanding  the  sheriff  had  paid  it  over  to  Lewis 
Stokes,  it  is  clear  that  he  could  have  recovered  it  back  as  so 
much  money  paid  by  mistake.  The  plaintiff  Stokes  having 
legally  refunded  the  money  paid  to  him  by  the  sheriff,  is  enti- 
tled to  have  his  execution  for  the  balance  of  his  debt,  which 
thereby  remains  unpaid. 

The  decree  of  the  Circuit  Judge  was  correct,  and  the  motion 
to  reverse  it  is  dismissed. 

Johnson  and  Harper,  JJ.,  concurred. 
Motion  dismissed. 
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Richard  Lewis  and  others  vs.  Henry  J,  Kemp^  AdmiCr. 

Sum.  pro.  by  seyeral  tenaate  in  oommon  against  tho  administrator  of  their  co-tenant, 
who  had  either  himself,  or  by  tenant,  cultivated  tho  land,  for  tiieir  undivided  share 
of  the  value  of  the  rent :  Hdd^  that  the  action  lay  in  the  summary  proceas  jurisdic- 
tion. 

By  sum.  pro.  the  Court  of  Law  exercises  a  q\M^  equity  jurisdiction,  in  which  matters  of 
account,  undor  j£20  sterling,  are  determinable  as  in  Chancery,  (a) 

Before  Martin,  J.,  at  Edgefield^  Spring  Term,  1832. 

The  plaintiffs  were  the  children  of  Richard  Lewis,  deceased, 
who  was  seized,  at  the  time  of  his  death,  of  a  tract  of  land.  He 
left  a  widow,  who  afterwards  intermarried  with  the  defendant's 
intestate.  During  the  year  1829,  the  defendant's  intestate  cul- 
tivated the  land,  either  himself  or  by  tenant :  and  for  two  undi- 

(a)  The  Act  of  1769,  establishing  the  summary  process  jurisdiction  of  the  Court  of 
Common  Pleas  is  in  these  words  :  "It  shall  and  may  be  lawful  for  the  said  Judges  in 
the  said  Courts,  or  any  of  them,  to  determine,  without  a  jury,  in  a  summary  way,  on 
petition,  all  causes  cognizahlt  in  the  said  Courts^  for  any  sum  not  exceeding  twenty 
pounds  sterling,  except  where  the  title  of  lands  may  come  in  question  :  in  which  suit, 
tho  plaintiff  and  defendant  shall  have  the  benefit  of  all  matters,  in  the  same  manner  as 
if  the  suit  were  commeTiced  in  the  ordinary  forms  of  common  law  or  equUy^  and  tho 
said  Judges  are  hereby  required  so  to  do,  and  to  give  judgment  and  award  execution, 
together  with  costs,  Ac.  But,  in  case  both  parties  shall  desiro  to  have  the  said  cause  tried  by 
a  jury,  or  on  application  of  either  party,  at  his  own  expense,  then  tho  said  Judges  shall 
immediately  order  issue  to  be  joined,  and  the  said  cause  to  be  tried  by  tho  jury  impan- 
nelled  at  such  Courts :  Tho  said  petition  shall  contain  the  plaintiff's  charge  or  demand, 
plainly  and  distinctly  set  forth,"  Ac.    P.  L.  270. 

In  Taylor  vs.  Drake  and  iri/*e,  1  McC.  174,  it  was  decided,  that  the  Act  did  not  give 
the  Court  of  Common  Pleas  authority  to  take  cognizance  of  causes,  which  belonged  ex- 
clusively to  the  jurisdiction  of  the  Court  of  Equity.  For  instance ;  in  that  case  it  was 
held,  that  sum.  pro.  would  not  lie  to  charge  the  separate  estate  of  a  wife,  which  was  in 
the  hands  of  the  husband  as  her  trustee,  with  an  account  for  goods  sold  to  tho  wife  for 
her  own  use,  and  for  the  benefit  of  tho  trust  estate.  The  Court,  per  Johnson,  J.,  say : 
"  It  is  impossible  to  put  any  other  construction  on  these  words,  *  all  causes  cognizable  in 
the  said  Courts,^  than  that  they  had  relation  to  cases  of  which  the  Court  then"  (in 
1769)  "  had  jurisdiction,  adopting  however,  a  new  mode  of  proceeding,  corresponding 
with  the  proceedings  in  equity  or  at  law,  as  the  particular  ciroumstances  of  the  case 
may  require." 

In  this  case,  (Lewis  vs.  Kemp^) — ^whon  read  in  the  light  furnished  by  tho  case  of 
Taylor  vs.  Drake  and  wife — tho  principle  upon  which  the  decision  reste  seems  to  bo  this, 
that,  although  the  action  of  account  is  not  in  use  in  this  State,  yet,  mumuch  ns  it  is  a 
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vided  thirds  of  the  value  of  the  rent,  the  present  suit,  by  sum- 
mary process,  was  brought. 

His  Honor,  after  overruling  a  motion  for  non-suit,  decreed  for 
plaintiffs  $43  50. 

The  defendant  appealed  and  renewed  his  motion  for  non-suit, 
on  the  ground,  that  the  parties  being  tenants  in  common  of  the 
land,  could  not  sue  at  law  for  their  undivided  shares  of  the  rent. 

Batiskett,  for  appellant. 
Butler,  Griffin,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Johnson,  J.  By  the  common  law,  it  would  seem,  that  one 
joint  tenant  or  tenant  in  common,  had  no  remedy  at  law  against 
the  other,  when  one  had  received  the  whole  profits  of  the  estate, 
for,  say  the  books,  he  could  not  be  charged  as  bailiff  or  receiver 
to  his  companion.  But  by  the  Statute  4  Ann.  c.  16,  §  27,  (which 
is  of  force  in  this  State ;  see  P.  L.  97,)  the  action  of  account  is 


proceeding  known  to  the  common  law,  sum.  pro.  in  the  nature  of  an  action  of  aooount» 
will  lie,  in  all  oases  where  the  Law  Court  had  jurisdiction,  by  that  form  of  action,  either 
at  common  law,  or  by  statute ;  and  where,  of  course,  the  amount  claimed  does  not  ex- 
ceed j£20,  equal  to  $85  71  3-7,  and  tho  title  to  lands  is  not  in  question. 

It  is  important,  then,  to  know,  in  what  oases  tho  action  of  account  lay  at  common 
law,  or  by  statute ;  and  in  what '  manner  *  the  Court  proceeded,  *  if  the  suit  were  com- 
menced in  the  ordinary  form.'  Valuable  information  upon  this  subject  may  be  found, 
condensed  into  a  brief  space,  in  Wheat.  Selw.  Ch.  1,  "Of  the  action  of  Account,"  and 
the  notes ;  which  vide.    See  also  Bac.  Abr.  Tit.  Accompt. 

The  first  judgment  is,  that  the  defendant  do  account,  usually  termed  a  judgment 
gtbod  computet.  After  which  the  Court  assigns  auditors,  generally  some  of  the  officors 
of  the  Court,  to  take  and  declare  tho  account  between  the  parties.  1  Wheat.  Selw.  5 ; 
Bac.  Abr.  Tit.  Accompt  (F.)  By  the  Statute  4  Ann.  c.  16, 1  27,  (P.  L.  97,)  « the  audit- 
ors are  empowered  to  administer  an  oath,  and  examine  the  parties  touching  the  matten 
in  question."  1  Wheat.  Selw.  6.  In  Godfrty  vs.  Saunders,  3  Wils.  73,  (which  was 
pending  in  England  when  the  Act  of  1769  was  passed  in  Soutii-Carolina,  then  a  Pro- 
vince,) may  be  found  the  pleadings  and  other  proceedings,  in  extenso,  in  an  action  of 
account.  In  that  case,  issues  were  made  up,  and  a  verdict  rendered  for  the  pliuntiff, 
before  judgment  quod  compuiet  was  given.  The  auditors  assigned  were  the  three  pro- 
thonotaries  of  the  Court.  Whether  the  Court  of  Law  in  this  State  would  feel  itself 
authorized  to  make  an  order  of  reference  to  the  Clerk,  or  to  a  special  referee,  one  or 
more,  in  a  case  proper  for  such  an  order,  according  "  to  the  forms  of  common  law  or 
equity,"  remalnB  to  be  decided.  B. 
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given.  2  Cruise,  Dig.  497, 626.  This  form  of  action  has  never 
been,  and  is  not  now,  in  general  use  in  this  State,  in  the  Law 
Courts ;  and  the  jurisdiction  of  the  Courts  of  Equity,  in  mat- 
ters of  account,  seems  to  have  entirely  superseded  it ;  and  I 
doubt,  notwithstanding  the  supposed  analogy  between  this  and 
the  case  of  Coles  vs.  Coles^  16  Johns.  R.  169,  whether  assump- 
sit could  be  maintained  in  the  general  jurisdiction  of  the  Courts 
of  Law.  But  this  is  a  suit  by  summary  process,  in  which  the 
Law  Courts  exercise  a  quasi  equity  jurisdiction,  in  which  either 
party  may  obtain  a  discovery  from  the  other,  as  in  Chancery ; 
and  in  which  matters  of  account,  under  £20  sterling,  are  de- 
terminable, as  in  Chancery.  We  are,  therefore,  of  opinion,  that 
the  suit  was  well  brought,  and  that  the  motion  ought  to  be  dis- 
missed. 

O'Neall  and  Harper,  JJ.,  concurred. 

Motion  dismissed. 


Stephen  Cleverly  vs.  Charles  McCullough. 

An  anigDment  under  the  insolvent  laws  of  this  Btato  neither  abates,  nor  can  it  be 
pleaded  in  bar  to,  an  action  commenced  by  the  debtor  before  the  assignment.  The 
assignee  may  prosecute  the  action,  bat  will  be  required  to  suggest  the  assignment 
on  the  record  and  enter  into  a  written  consent  to  pay  the  costs,  if  the  action  should 
fail. 

Before  Earle,  J.,  at  Fairfield,  Spring  Term,  1832. 

The  case  was  reported  for  the  Court  of  Appeals  by  his  Honor 
as  follows  : 

"This  was  an  action  of  assumpsit  for  work  and  labor,  under 
a  special  agreement.    Plea,  the  general  issue. 
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**  Before  the  plaintiff  went  into  his  case,  the  defendant's  coun- 
sel suggested,  that  the  defendant  would  rely  on  one  ground  of 
defence,  which  was  matter  of  law,  and  that  it  would  save  time 
to  make  the  question  on  that  ground  before  going  into  the  evi- 
dence ;  and  it  was  so  agreed  by  the  plaintiff's  counsel. 

"  The  ground  relied  on  was  this,  that  the  plaintiff,  after  action 
brougljt,  was  arrested  on  sundry  writs  of  capias  ad  responden- 
dunvy  had  rendered  a  schedule  including  the  present  cause  of 
action,  and  that  an  assignment  of  his  effects  including  this  de- 
mand, had  been  made  to  certain  of  his  creditors,  who  had  given 
notice  to  the  defendant  not  to  pay  over  the  money  to  the  plain- 
tiff. The  writ  was  lodged  June  26,  1828.  Assignments  were 
made  July  26,  1828 — notice  to  defendant,  same  day.  Declara- 
tion was  filed,  in  the  name  of  the  insolvent,  March  6,  1829 — 
plea  as  stated  and  issue.  The  questions  raised  were,  whether 
the  assignment  after  suit  brought,  was  an  abatement  of  the 
action  ;  if  not,  whether  it  was  a  bar  to  the  action  on  trial,  and 
whether  it  should  be  pleaded  specially,  or  might  be  given  in 
evidence  under  the  general  issue.  And  if  the  Court  should  be 
of  the  latter  opinion,  then  the  plaintiff  should  be  non-suited 
with  leave  to  move  the  Court  to  set  it  aside. 

''  I  was  of  opinion  that  the  assignment  did  not  abate  the  ac- 
tion, but  that  it  might  be  carried  on  by  the  assignee  in  the 
name  of  the  insolvent ;  that  the  Court  on  application  would, 
perhaps,  have  permitted  the  assignees  to  declare  in  their  own 
names,  or  at  least  to  indorse  their  names  as  the  real  plaintifis ; 
that  they  might  renounce  the  action  by  suing  out  a  new  writ 
in  their  own  names,  or  adopt  it  by  one  of  the  modes  suggested ; 
that  the  defendant,  by  pleading  the  general  issue  after  notice 
of  the  assignment,  the  legal  effect  of  which  he  was  bound  to 
know,  waived  the  objection,  and  if  he  intended  to  rely  on  the 
assignment,  as  a  bar  to  the  plaintiff's  right  of  recovery,  he 
should  have  pleaded  it  specially,  in  bar  to  Xh^  further  mainte- 
nance of  the  suit.  The  assignees  would  then  have  been  put 
on  their  guard,  and  must  either  have  abandoned  the  action,  or 
asked  leave  to  become  parties. 
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"  I  therefore  ruled,  that  the  assignment,  as  a  matter  of  de- 
fence arising  after  action  brought,  could  not  be  given  in  evidence 
under  the  general  issue  in  bar  of  plaintiff's  action. 

"  The  defendant's  counsel  then  suggested,  that  the  effect  of 
the  decision  was  to  enable  the  assignees,  for  their  own  benefit, 
to  prosecute  an  action  in  the  name  of  the  insolvent  person  with- 
out hazard  to  themselves ;  and  on  his  motion  I  required  secu- 
rity for  the  costs  to  be  given  before  the  further  progress  of  the 
suit."       • 

Both  parties  appealed.    The  defendant  on  the  grounds 

1.  That'the  assignment  of  the  plaintiff's  demand  under  the 
prison  bounds'  Act  was  a  divesture  of  all  his  legal  interest 
therein,  and  vested  the  same  absolutely  in  the  assignees. 

2.  That  the  defendant  could  legally  avail  himself,  on  the 
trial,  of  the  fact  of  such  assignment,  under  the  plea  of  the 
general  issue. 

And  the  plaintiff  on  the  ground,  that,  if  the  plaintiff  can  sus- 
tain the  action  in  his  own  name,  neither  he,  nor  his  assignees 
can  be  required  to  give  security  for  costs,  being  resident  citizens. 

Greffgy  for  defendant. 
Clarke^  for  plaintiff. 

The  opinion  of  the  Court  was  delivered  by 

Johnson,  J.  Our  insolvent  laws  provide,  that,  upon  the 
assignment  of  an  insolvent  estate,  the  assignee  may  take  pos- 
session of  it  and  sue  in  his  own  name,  in  the  same  manner  as 
the  assignees  of  bankrupts  may  lawfully  do,  according  to  the 
laws  of  Great  Britain. 

That  the  bankruptcy  of  the  plaintiff  pending  a  suit,  is  a  bar 
to  the  action,  and  may  be  pleaded  whilst  the  defendant  has 
day  in  Court,  was  adjudged  in  Kinnear  vs.  Tarrant,  15  East, 
622.  The  principle  upon  which  the  case  proceeds  is,  that  the 
assignment  divests  the  bankrupt  of  the  property  in  the  subject 
matter  of  the  suit,  and  that  is  a  legal  bar  which  the  Court  can- 
not set  aside:  and  that  was  a  case  in  which  the  assignees  came 
into  Court  to  prosecute  a  suit  commenced  by  the  bankrupt  in 
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his  name.  But  I  confess  I  am  much  better  satisfied  with  the 
equity  of  C.  J.  Wilmot's  reasoning,  Hewit  vs.  Mantell,  2  Wils. 
374  "  There  was,  he  says,  no  foundation  to  say  that  the  plain- 
tiff's bankruptcy  abates  the  suit  Courts  of  Law  have  inter- 
fered equitably  in  many  cases  of  bankruptcy,  and  if  upon  the 
whole  case  they  can  see,  tliat  the  assignees  are  entitled  to  re- 
cover, they  will  use  their  utmost  sagacity  and  asttUia  to  give 
them  judgment ;"  and  there  the  assignees  were  permitted  to 
prosecute  a  scire  facias  in  the  name  of  the  bankrupt." 

Instances  are  not  wanting  in  our  own  Courts  in  which  the 
technical  rule  has  been  departed  fromin  furtherance  of  the  jus- 
tice of  the  case.  The  case  of  Holstein  vs.  Taylor^  decided 
during  the  present  sitting,  is  an  instance  of  it.  There,  in  an 
action  on  a  note,  the  defendant  would  have  given  in  evidence 
a  release  from  the  plaintiff,  but  it  appeared  that  the  plaintiff 
had  before  sold  the  note  to  a  third  person,  for  whose  benefit  the 
suit  was  prosecuted,  and  that  fact  was  known  to  defendant ; 
and  the  Court  refused  to  allow  the  release,  because  it  was  a 
fraud  upon  the  real  owner  of  the  note. 

The  only  argument  in  favor  of  the  strict  rule  is,  that  possibly 
the  defendant  may  wish  to  examine  the  plaintiff  as  a  witness, 
which  is  thrown  out  in  Kinnear  vs.  Tarrant^  but  on  the  other 
hand  there  is  a  certain  loss  to  the  insolvent  of  the  costs  of  the 
suit.  We  are  not  shackeled  with  any  precedents  of  our  own ; 
and  the  necessary  delay  to  the  assignees,  and,  above  all,  the 
probability  that  the  statute  of  limitations  will  bar  their  action, 
dispose  me  to  adopt  the  rule  in  Hewit  vs.  Mantell  and  to  allow 
the  assignees  of  an  insolvent  to  prosecute  a  suit  commenced  by 
him  before  assignment  at  any  stage  of  the  proceedings.  It  is 
right  however  that  the  defendant  should  be  secured  in  his  costs^ 
and  in  analogy  to  actions  brought  on  bonds  given  to  the  Ordi- 
nary and  Treasurer,  the  assignees  will  be  required  to  suggest 
the  assignment  on  the  record  and  enter  into  a  written  consent 
to  pay  costs  if  they  fail  in  their  action. 

The  counsel  Cor  the  plaintiff  has  not  pressed  his  motion  to 
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rescind  the  order  requiring  the  assignees  to  give  security  for 
costs,  and  it  will  therefore  be  permitted  to  stand  as  a  substitute 
for  their  written  consent. 


O'Neall  and  Harper,  JJ.,  concurred. 
Motion  dismissed. 


Wm.  B.  Rowelly  Adm^r  of  John  Keefevs.  Wm.  Keefe  and  v>ife. 

If  a  chattel  be  in  the  poseession  of  the  hiuband,  or  in  the  family,  along  with  huiband 

and  wife,  a  refiual  by  the  wife  to  deliver  it  upon  demand,  cannot  be  considered  such 

a  conversion  by  her,  as  will  subject  her  to  an  action  of  trover. 
Declaration  in  trover  against  husband  and  wife,  alleging  the  conversion  to  have  been  by 

the  defendantfi  to  their  use^ — }idd  bad,  on  motion  in  arrest  of  judgment. 
In  trover  against  husband  and  wife,  the  conversion  most  be  laid  to  the  use  of  the  hoe* 

band  only ;  semble. 

Before  Richardson,  J.,  at  Marion^  Spring  Term,  1832. 

This  was  an  action  of  trover  for  the  conversion  of  a  slave 
named  Tenah.  The  declaration  alleged  the  conversion  to  have 
been  by  the  defendants  to  their  use. 

The  plaintiff's  intestate  was  the  son  of  the  defendants.  On 
his  marriage,  the  defendants  allowed  Tenah  to  go  into  his  pos- 
session, and  upon  his  death,  the  defendant,  William  Keefe,  took 
her  home.  The  question,  upon  the  title,  was,  whether  she  had 
been  given  or  only  loaned. 

The  defendant,  Mrs.  Keefe,  was  said  to  be  a  free  dealer.  The 
plaintiff  first  demanded  Tenah  of  William  Keefe,  who  refused 
to  deliver  her.  He  afterwards  demanded  her  of  Mrs.  Keefe, 
who  also  refused  to  give  her  up,  saying,  she  wai?  her  property, 
and  not  her  son's. 
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His  Honor  overruled  a  motion  for  non-suit,  and  submitted  the 
case  to  the  jury  upon  the  question  of  title,  who  found  for  the 
plaintiff. 

The  defendants  appealed  and  moved  this  Court  in  arrest  of 
judgment ;  and,  failing  in  that  motion^  then  for  non-suit  or  new 
trial. 

Moses,  for  appellants. 
Erviriy  Holt,  contra. 

The  opinion  of  the  Court  was  delivered  by 

Harper,  J.  "The  husband  is  by  law  answerable  for  all 
actions,  for  which  his  wife  stood  attached  at  the  time  of  the 
coverture,  in  which  case  the  action  must  be  joint  against  them 
both."  Bac.  Ab.  Tit.  Baron  <fc  Feme,  (L.)  So  it  is  said,  in 
Selw.  N.  P.  296,  referring  to  Draper  vs.  Fulkes,  Yelv.  165, 
"  husband  and  wife  cannot  maintain  an  action  of  trover,  and 
suppose  the  possession  in  them  both  ;  for  the  law  will  transfer 
the  whole  interest  to  the  husband  :  but  trover  may  be  main- 
tained against  husband  and  wife,  for  the  gist  of  the  action  is 
the  conversion,  which  is  a  tort,  for  which  Kfeme  covert  may  be 
charged,  as  well  as  with  trespass."  But  certainly,  in  such  a 
case,  the  conversion  must  be  the  tortious  act  of  the  wife ;  as  if 
the  taking  be  a  trespass :  or,  perhaps,  if  finding  the  chattel,  she 
destroys  or  disposes  of  it.  If  the  chattel  be  in  possession  of  the 
husband,  her  bare  refusal  to  deliver  it,  cannot  be  considered  to 
be  such  a  conversion,  as  will  subject  her  to  an  action.  She  has 
no  power  over  it.  So,  if  a  slave  be  in  the  family,  along  with 
husband  and  wife,  the  law  supposes  the  possession  in  the  hus- 
band alone,  and  the  wife's  refusal. to  deliver  it  upon  demand, 
cannot  be  a  conversion  by  her.  In  the  present  case,  there  was 
certainly  no  further  evidence  of  conversion  than  this.  The  wife 
was,  therefore,  improperly  joined  in  the  action,  and  we  think 
the  motion  for  non-suit  might  have  been  properly  granted. 

We  think  firoper,  however,  to  grant  the  motion  in  arrest  of 
judgment,  for  the  defect  apparent  on  the  face  of  the  declaration. 
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The  declaration  alleges  the  conversion  to  have  been  by  the  de- 
fendants to  their  use,  and  the  authorities  seem  to  be  express, 
that  such  an  allegation  is  ill.  "  If  goods  come  to  3,  feme  covert 
by  trover,  the  action  may  be  brought  against  the  husband  and 
wife,  but  the  conversion  must  be  laid  only  in  the  husband,  be- 
cause the  wife  cannot  convert  goods  to  her  own  use ;  and  the 
action  is  brought  against  both,  because  both  were  concerned  in 
the  trespass  of  taking  them."  Bac.  Ab.,  ub.  supra.  The  au- 
thor quotes  from  Roll.  Ab.  3483  "  where  it  was  laid  qtiod  ad 
usum  proprium,  or  ad  tisum  suum  converterunt ;  for  this  must 
be  intended  to  the  use  of  both,  and  not  of  the  husband  only." 
Mr.  Thomas,  the  editor  of  Co.  Litt.  cites  the  same  doctrine  from 
1  Salk.  114 ;  And.  245.  3  Thomas's  Coke,  312,  n.  2.  This  is  a 
substantial  defect,  not  cured  by  the  verdict,  and  the  motion  in 
arrest  of  judgment  is,  therefore,  granted. 

Johnson  and  O'Neall,  JJ.,  concurred. 
Judgment  arrested. 
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ABANDONMENT. 

Vide  Insurance. 

ACCOUNT,  ACTION  OF. 

Vide  Summary  Process. 

ACKNOWLEDGMENT. 

Vide  Covenant^  1,  2.    Evidence^  1. 

ADMINISTRATION  BOND. 

Vide  Executors  and  Administrators.    Tntstee^s  Bond. 

ADMINISTRATORS. 

Vide  Executors  and  Administrators, 

ADMISSIONS. 

Vide  Limitation*,  Statute  of,  8,  9,  10,  11,  12. 

ADVERSE  POSSESSION. 

Vide  Trapatt  to  Try  Title,  2. 

AGENT  AND  AGENCY. 

Vide  Bond,  4,  6.    Judgment,  2,  8.    Lamiaiiont,  Statnte  <if,  11,  13. 

AMENDMENT. 

Vide  New  Trial,  1.    Practice,  10. 

ANSWER  IN  EQUITY. 

Vide  lAmiiaiionSj  Statute  qf^  6. 

APPEAL. 

Vide  Habeas  Corpus.    Railroad^  4. 

ARREST  OF  JUDGMENT. 

1.  Where,  after  all  that  is  consistent  with  the  allegations  really  made  has  been 
snpplied  by  intendment,  there  still  appears  on  the  record  a  defect  in  substance, 
judgment  must  be  arrested  even  after  verdict,  notwithstanding  that  an  earlier 
condemnation  of  the  defect  might  have  been  obtained  by  demurrer.  Bowdre 
vs.  Hampton 208 

Vide  Husband  and  W^fe^  6.    UJbel,  1. 

ASSIGNMENT. 

Vide  PUading$,  2. 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

Vide  Judgment,  2,  8. 

ATTACHMENT. 

1.  H.  B.  of  Lirerpool,  consigned  to  C.  M.  of  Charleston,  a  ship  and  cargo:  tlie 
ship  arrived  at  Charlestonj  C.  -M.  entered  her  at  the  Custom  House,  and  had 
discharged  the  greater  part  of  her  cargo,  when  the  ship  and  cargo  were  at- 
tached as  the  property  of  H.  B. :  Ileld^  that  C.  M.,  he  being  a  creditor  of  H.  B., 
had  such  possession  of  the  ship  and  cargo  aa  gave  him  the  right  to  claim  as 
creditor  in  possession  under  the  attachment  Act.    Mitchell  vs.  Bymt. 171 

2.  Whenever  the  moneys,  goods,  &c.  are  in  the  "  hands,  possession,  custody,  power, 

or  control "  of  the  garnishee,  he  may  retain  for  his  debt. lb. 

3.  A  surety,  upon  whom  as  garnishee — the  absent  debtor  being  the  principal — a 
writ  of  attachment  is  served,  cannot  claim  as  creditor  in  possession,  although 
after  service  of  the  writ  he  pay  the  debt.     Yongue  vs.  Linton 275 

4.  The  absent  debtor  must  be  '  really  and  truly  indebted '  to  the  garnishee  at  the 
time  the  writ  is  served,  or  he  cannot  claim  as  creditor  in  possession -  *  •    ik 

BAIL. 

Vide  Trover,  Z 

BAILMENT. 

1.  Defendant,  a  blacksmith,  hired  from  plaintiff  two  negroes  at  a  very  low  rate  per 
annum,  and  agreed  to  instruct  them  in  his  business  :  the  negroes  were  to  be  sub* 
ject  to  defendant  during  the  term :  he  was  to  feed,  clothe  them,  Jbc.,  and  send 
them  to  plaintiff  only  in  case  of  sickness  :  the  negroes  ran  away  and  were  lodged 
in  the  workhouse  :  defendant,  though  informed  by  plaintiff  that  they  were  in  the 
workhouse,  refused  to  take  them  out,  on  account  of  the  expenses :  plaintiff  took 
them  out,  paid  the  expenses,  and  re-^lelivercd  them  to  defendant :  Held,  that  de- 
fondant  was  liable  to  plaintiff  for  the  expenses  thus  paid.     White  vs.  Arnold"  •  •  138 

2.  The  hirer  of  a  slave  for  a  term,  Is  regarded  as  the  owner  for  sucb  term,  and,  as 
a  general  rule,  must  pay  such  ordinary  current  expenses,  incident  to  the  right  of 
ownership,  and  incurred  during  the  term,  as  the  absolute  owner,  if  there  had  been 

no  bailment,  would  have  been  liable  to  pay ifc. 

3.  Case,  with  a  count  in  trover,  for  the  value  of  a  negro  hired  by  plaintiff  to  de- 
fendant as  a  carpenter,  and  lost  during  the  term  of  hiring :  proof — that  the  ne- 
gro was  lost  while  trying,  in  a  boat,  to  collect  and  save  floating  pieces  of  timber 
belonging  to  defendant :  the  Jury,  by  their  verdict  for  defendant,  having  found 
that  the  act  of  the  negro,  in  attempting  to  collect  and  save  the  pieces  of  timber, 
was  without  the  knowledge  or  consent  of  the  defendant  and*during  his  absence, 
the  Court  refused  to  disturb  their  verdict.    Horlbeck  vs.  JSrickson ►  •  •  •  164 

BARON. AND  FEME. 

Vide  Husband  and  Wife. 

BEATING  SLAVE. 

Vide  Slave.     Trespass  for  Killing  SlaoCy  4. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Plaintiffs  in  Charleston,  at  the  request  of  H.  B.  in  Liverpool,  purchased,  oneom- 
xniseioD,  oottoa  for  H.  B.  and  shipped  it  to  him,  and  for  the  cost  and  expenoee 
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drew  on  him  at  sixty  days  sight :  H.  B.  iMscepted^he  bills  but  failed  to  pay  them 
at  maturity,  and  they  were  protested  for  non-payment :  E.  M.  then  paid  the  bills, 
*upra  protest^  for  the  honor  of  plaintiffs,  charged  them  in  account  with  the 
amount,  and  remitted  them  the  bills  by  letter,  looking  to  them,  solely,  for  in- 
demnity :  Held^  that,  as  soon  as  the  bills  were  mailed  to  plaintiffs,  they  became 
the  owners  thereof,  with  immediate  right  of  action  against  H.  B. ;  and  that  they 
coald  sustain  their  action  either  upon  the  common  count  for  money  paid,  or  upon 
counts  upon  the  bills.    Mitchell  vs.  JByme 171 

2.  It  is  familiar  law,  that  if  one  sell  goods,  on  an  agreement  to  accept  payment 
in  a  bill,  or  note,  payable  at  a  future  day,  if  the  bill,  or  note,  is  not  paid  at  ma- 
turity, he  may  sue  for  the  price  of  the  goods  :  nor  is  it  necessary  that  he  should 
have  possession  of  the  bill  or  note  at  the  commencement  of  the  action ;  it  is 
enough  if  he  produces  it  at  the  trial lb' 

3.  The  holder  of  a  bill,  who  paid  it  supra  protest  for  the  honor  of  the  drawer,  may 

at  once,  and  before  payment,  surrender  it  to  the  drawer  and  transfer  him  the  title,   lb. 

4.  It  is  not  necessary  that  plaintiff  should  have  possession  of  the  bill  at  the  time 

he  commences  suit  thereon ;  it  is  enough  that  he  is  the  owner lb, 

BOND. 

1.  C.  and  R.  signed  and  sealed  a  bond,  the  places  for  the  date  and  name  of  the  obli- 
gee being  left  blank :  the  bond  was  left  with  G.  who  wa«  authorized  to  borrow 
money  on  its  security — he  undertaking  to  purchase  negroes  with  the  money  and 
give  R.  a  mortgage  of  the  negroes  to  indemnify  him  :  C.  borrowed  money  from 
the  plaintiff  and  gave  him  the  bond  as  collateral  security,  filling  up  the  blanks 
with  the  name  of  the  plaintiff  and  the  date,  and  applied  the  money  not  to  the 
purchase  of  negroes,  but  to  the  payment  of  his  debts :  Held,  that  the  boud  was 
valid  as  against  R.     Gourdin  vs.  Commander  dj*  Read 497 

2.  The  evidence  was  sufficient  to  show  authority  given  by  R.  to  C.  to  fill  up  the 
blanks • lb. 

3.  The  failure  of  0.  to  apply  the  money  according  to  his  undertaking,  did  not  dis- 
charge R. • 2b. 

4.  Authority  by  parol  is  sufficient  to  authorize  an  agent  to  fill  up  blanks  in  a  bond 
before  or  after  ita  delivery lb. 

5.  With  respect  to  the  authority  of  an  agent  to  make  alterations,  bonds  stand  upon 
the  same  footing  with  simple  contracts lb. 

6.  No  more  evidence  is  required  to  show,  that  one,  with  whom  a  bond  is  left  to  raise 
money  upon,  has  authority  to  fill  up  the  blanks,  than  is  required  in  the  case  of  a 
promissory  note lb. 

Vide  Corporations^  1.    Injunction  Bond.    Sheriff'^  4.    Trwte<^8  Bond.     Vendor  and 

Vendee,  3. 

CA.  SA. 

Vfle  Sheriff,  1. 

CASE. 

1.  Case  lies  for  maliciously  and  without  probable  cause  applying  to  a  magistrate  for 
a  warrant  for  hog-stealing ;  and  malice  will  be,  prima  facie,  implied,  if  want  of 
probable  cause  be  shown.    Marshall  vs.  Gunter 419 

Vide  Bailment^  3.    Svidence,  2. 

COMMISSIONERS  OP  ROADS. 

Vide  Road  Laws. 
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COMMISSIONER'S  SALE. 

Vide  Vendor  and  Vendee,  3,  4. 

COMMON  COUNT. 

Vide  Bills  of  Exchange  and  Promissory  Notes^  1. 

CONFESSION  BEFORE  CLERK. 

Vide  Judgmentj  9. 

CONFESSION  OF  JUDGMENT. 

Vide  Judgmentt  2,  3,  4,  7,  9. 

CONSIDERATION. 

Vide  Jividence,  1. 

CONTRACT. 

Vide  Bailment.    Horse  Race.    LimilaiionSf  SlatiUe  of^  3.     Vendor  and  Vendee,  2,  3 

CONVERSION. 

Vide  Htuband  and  Wife,  6,  6,  7.    Trmtr,  I. 

CONVEYANCE  OF  LAND. 

Vide  Stgiatry,  1,  2,  3. 

COPARTNERS. 

Vide  Judgment,  2,  3,  7.    Pleadings,  3,  4,  5.     Witness,  2. 

CORPORATIONS. 

1.  A  bond  from  a  retailer,  taken  by  the  Town  Council  of  Aiken  payable  to  them- 
selves, in  the  penalty  of  91000,  conditioned  to  observe  all  the  laws  in  relation  to 
retailing  spirituous  liquors,  heldy  to  have  been  taken  under  the  Act  of  1835,  (6 
Stat.  628,)  and  not  to  be  enforceable  against  the  retailer,  who,  though  he  had  been 
convicted  for  selling  spirits  to  a  slave,  had  paid  the  fine  imposed.     Ibvn  Council 

vs.  Harbers 96 

2.  An  ordinance  of  the  Town  Council  of  Columbia,  declaring  that  any  retailer  who 
shall  sell  or  give  any  spirituous  liquora  to  a  slave  without  a  written  permit,  shall 
forfeit  his  license,  held  void — the  Council  having  no  power  to  pass  such  an  ordi- 
nance.   Heise  vs.  Tovm  Council 404 

3.  The  only  penalties  which  the  Town  Council  of  Columbia  can  impose  for  viola- 
tions of  their  ordinances,  are  fines  not  exceeding  fifty  dollars Ih. 

4.  A  Town  Council  in  granting  a  license  to  retail  under  the  Act  of  1849,  must  con- 
form to  the  directions  of  the  Act,  and  cannot  impose  conditions  not  therein  pre- 
scribed.     lb. 

5.  The  Town  Council  of  Columbia  have  no  jurisdiction  to  adjudge  a  forfeiture Ih. 

6.  Several  distinct  fines,  exceeding  in  the  aggregate  the  extent  of  their  jurisdiction, 
imposed  by  a  Town  Council,  on  the  same  person,  for  separate  acts  of  retailing  on 
different  days,  are  not  void  because  imposed  at  one  sitting  of  the  Council lb. 

Vide  Railroad, 

COSTS. 

Vide  Practice,  2,  3, 4,  6, 6,  9.    RaUToad,  4.    S(A.Fa^2,%  4. 
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CREDITORS. 

Vide  JExeculora  and  Adminiatratora. 

COVENANT. 

1.  Action  of  covenant  to  recovor  rent  upon  an  indentnro  of  lease :  plea,  the  statute 
of  limitations :  replication,  an  acknowledgment  of  payment  within  time :  re- 
joinder traversmg  all  acknowledgments,  and  issue  found  for  tlie  plaintiff :  the 
replication  held  not  bad.    Bowdre  vs.  Hampton 208 

2.  In  an  action  of  covenant,  an  acknowledgment  in  answer  to  a  plea  of  the  statute 
of  limitations,  operates  not  as  a  parol  promise,  nor  as  a  covenant,  nor  as  evidence 
of  either,  but  keeps  the  covenant  alive  and  shows  that  it  does  not  fall  witbin  the 
reason  and  meaning  of  the  statute :  and  this  it  does,  not  by  ratifying  the  cove- 
nant, but  by  making  a  waiver  of  the  defendant's  privilege  to  claim  the  benefit  of 
the  statute  for  time  antecedent lb, 

3.  Upon  covenants  in  an  indentore  of  lease,  the  lessor  may  have  an  action  of  cove- 
nant or  debt  against  the  assignee  of  the  lease  at  common  law,  but  the  action  is 
founded  on  privity  of  estate  and  is  local :  it  will  not  lie,  where,  by  proof  rebut- 
ting the  presumption  arising  from  possession,  it  appears  that  there  has  been  no 
assignment  under  seal  of  the  lease.    No  joint  action  lies  against  the  lessee  and 

his  assignee lb. 

DAMAGES. 

Vide  Diaoownt.    Ntw  Trial,  2,  3.    Slander,  6.    Trover,  4. 

DEBT  ON  JUDGMENT. 

1.  In  debt  on  judgment,  plaintiffs  averred  that  the  plaintiff  called  in  the  judgment 
S.  C.  is  the  same  person  called  in  this  action  Samuel  C,  and  that  the  plaintiff 
called  in  the  judgment  Samuel  G.  is  the  same  person  called  in  this  action  An- 
drew G. ;  that  the  plaintiffs  herein  truly  named  are  the  same  persons  called  in 
the  judgment  by  the  names  of  5.  C.  and  Samuel  G.  Plea,  ntU  tiel  record.  The 
judgment  when  produced  was  found  to  answer  the  description,  and  plaintiflb 
proved  their  true  names  as  alleged,  and  their  identity  with  the  plaintiffs  in  the 
judgment :  Iltld^  that  there  was  no  variance  for  which  plaintifBs  could  be  non- 
suited.   Barry  vs.  Carothtra 331 

2.  Heidi  also,  that  it  was  admissible  for  the  plaintiffs  to  prove,  under  the  pleadings, 
that  they  were  in  fact  the  plaintiffs  in  the  judgment — misnamed  therein lb. 

Vide  Judgment y  1.     Sci.  Fa.,  1. 

DECREE. 

Vide  Exteuiora  and  Adminiatraiora^  1,  2,  5.    Limitationsy  Statute  qf,  4.     Truttet^a 

Bondy  3,  4,  5. 

DEED. 

Vide  Bond.    Evidence^  1.    Registry ^  1,  2,  3. 

DEMURRER. 

Vide  Practice^  1. 

DEVISE. 

Tide  Dower,  1. 
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DISCOUNT. 

1.  Bftmages  which  defendant  may  be  entitled  to  recover  in  treerpafls  or  trorer,  are 
not  the  subject  of  discount.    Schweizer  vs.  Weiber 1B9 

DOWER. 

1.  A  devise  by  husband  to  wife  of  his  whole  estate,  real  and  personal,  during  life  or 
widowhood,  does  not,  though  accepted,  bar  the  wife  from  demanding  dower,  in 
lands  aliened  by  the  husband  during  coverture.    Braxton  vs.  Freeman 35 

2.  Defendant  in  dower  is  estopped  from  denying  seizin  in  demandant's  husband,  if 
it  appears  that  his  title  was  derived  from  the  husband :  he  cannot  show  that  the 
deed  of  conveyance  under  which  the  husband  held,  and  which  is  a  link  in  his  chain 
of  title,  is  so  inartificial  and  imperfect  as  not  to  have  vested  the  title  in  the  hus- 
band.   Pledger,  vs.  JEUerbe 266 

3.  Where  husband  mortgages  land  to  secure  the  purchase  money,  and,  under  pro- 
ceedings in  the  Common  Pleas,  the  land  is  sold  for  foreclosure,  his  widow,  claim- 
ing dower,  is  estopped  by  the  record  from  denying  the  validity  of  the  mortgage — 

it  having  but  one  attesting  witness /&• 

EASEMENTS. 

1.  A  continued  and  adverse  obstruction,  for  ten  years,  of  a  right  of  way,  by  the 
owner  of  the  soil  over  which  it  passes,  bam,  under  the  statute  of  limitations,  the 
right  to  the  easement.    Bowen  vs.  Team 298 

2.  In  such  case  the  owner  of  the  soil,  when  sued  for  the  obstruction,  need  not  plead 
the  statute,  specially /6- 

ESCAPE. 

Vido  Sherijr,  1. 

ESTOPPEL. 

Vida  Smcer,  2,  3.     Trespass  to  Try  TUU,  4,  6. 

EVIDENCE. 

1.  The  incidental  acknowledgment,  in  a  deed  of  conveyance  of  land,  of  the  receipt 
of  the  consideration  money,  may  be  explained  by  parol  evidence ;  Curry  vs. 
Lv^,  2  Hm,  404.    Deloachyn,  Turner 117 

2.  Case  for  not  delivering  stock  alleged  to  have  been  bargained  and  sold  by  defend- 
ant to  plaintiff:  Evidence  considered,  and  non-suit  on  circuit  because  the  evi- 
dence was  insufficient  to  show  a  contract  with  defendant  for  the  sale  of  the  stock, 
sustained.    Miiehell  vs.  Georgia  Banking  Company 1^ 

3.  Where  a  parol  gift  of  a  negro  is  claimed  by  a  son-in-law,  and  he  relies  not  alone 
upon  his  possession,  but  also  upon  declarations  of  the  father-in-law  made  after 
the  supposed  gift,  he,  the  father-in-law,  may  give  in  evidence  his  counter  declara- 
tions, not  made  post  liiem  motamt  to  show  that  he  had  not  given.  Stone  vs. 
Stroud 306 

Vide  Bond,  Debt  on  Judgment^  2.  Husband  and  Wife^  3.  Pleadings^  2.  Prt' 
sumptions.  Trustee's  Bond,  3,  4.  Vendor  and  Vtndte^  1.  WiUs  and  Testor 
mentSf  S.     Witness. 

EXECUTION. 

Vide  RtUlnad,  4. 
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EXECUTORS  AND  ADMINISTRATORS. 

1.  Sait,  in  behalf  of  orediton,  on  an  administration  bond.  Plaintiff  prodnoed 
judgments  recovered  against  the  intestate  in  his  lifetime,  whioh  were  unpaid,  and 
a  decree  of  the  Ordinary,  made  ailer  the  commencement  of  this  suit,  which  showed 
that  assets  sufficient  to  pay  the  judgments  had  come  to  the  hands  of  the  admin- 
istrator :  Heldf  that  plaintiff  had  thus  established  a  breach  of  the  bond,  and  was 
entitled  to  recover  the  amount  of  the  judgments.     Ordinary  ys.  Johnsey 356 

2.  The  foundation  of  an  action  at  law  on  the  bond  of  an  administrator,  is  the  bond 
itself,  and  not  a  decree  of  the  Ordinary ;  for  breach  of  any  one  of  the  covenants 

an  action  lies U« 

3.  Where  a  creditor  sues  less  proof  may  establish  a  breach  than  is  required  where 
distributees  sue lb. 

4.  A  creditor  suing  on  the  bond,  has  only  to  establish  his  debt,  and  show  that  assets 
have  come  to  the  hands  of  the  administrator,  suflGloient  to  pay  it,  which  have  been 
misapplied lb. 

5.  A  decree  by  the  Ordinary  need  not  be  obtained  before  commencement  of  the  suit 

in  behalf  of  a  creditor lb. 

6.  Sureties  of  an  administrator  are  not  liable  for  the  proceeds  of  real  estate  paid  by 
the  Ordinary  to  the  administrator  under  the  Act  of  1842 lb. 

7.  A  decree  of  the  Court  of  Equity  ordering  distribution  before  payment  of  debts — 
declaring  Uie  property,  when  delivered  to  the  distributees,  liable,  in  their  hands, 
to  levy  and  sale  under  execution  against  the  administrator,  and  directing  forth- 
coming bonds  to  be  executed  by  the  distributees  to  the  administrator,  will  not  ex- 
cuse the  administrator  from  the  payment  of  the  debts — he  has  his  remedy  on  the 
bonds.     Ordinary  vs.  Richardson. 382 

Vide  Judgment,  1.    Fractice,  2,  3,  4,  5,  6.     Tnutee^a  Bond. 

EXPENSES. 

Vide  Bttilmmt,  1,  2. 

FAILURE  OF  CONSIDERATION. 

Vide  Vendor  and  Vendeey  1,  4,  6. 

FEIGNED  ISSUE. 

Vide  Praetiee,  9. 

FEME  COVERT.  ♦ 

vide  ifu*6<in<i  and  W\ft. 

FI.  FA. 

Vide  Sci.  Fa^  2,  3. 

FINE. 

Vide  CorporaHons,  1,  3,  6. 

FORECLOSURE. 

Vide  Dower,  3. 

FORFEITURE. 

Vide  Corporation*,  2, 5. 
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GAMING. 

Vide  Horse  Rac4. 

GARNISHEE. 

Vide  AUcuhnuTd. 

GIFT. 

Vide  Evidence^  3.    Preaumptiont^  1. 

GUARDIANSHIP  BOND. 

Vide  Tnutt^t  Bond,  3,  4. 

HABEAS  CORPUS. 

1.  An  appeal  from  the  decision  of  a  Circuit  Jadge  refusing  a  writ  of  habteia  eorpua, 
will  not  be  heard,  if,  before  the  application  for  the  hearing  of  the  appeal,  the 
petitioner  has  been  enlarged,  and  has  gone  beyond  the  jurisdiction  of  Uie  Court. 
Ex  parte  Pereira ••   149 

Vide  Infanta  and  Infancy^  5,  6,  7. 

HIGHWAYS. 

1.  Where  the  mere  use  of  a  road  by  the  public  through  uninclosed  woodland,  is  re- 
lied upon  to  establish  a  right  of  way  in  the  public,  it  must  be  shown  that  the  use 
was  continued  for  twenty  years  and  was  adverse.    Hutto  vs.  Tindall 396 

2.  Mere  disuse  of  a  public  way  for  twenty  years,  raises  the  presumption  of  an  ex- 
tinguishment of  the  public  right;  sembU • Tb. 

Vide  Streets. 

HIRER  OP  SLAVE. 

Vide  Bailment. 

HORSE  RACE. 

1.  The  loser  upon  a  horse  race  may  recover  his  stake  &om  the  stakeholder,  pro- 
vided he  demand  it  before  it  is  paid  over  to  the  winner.    Bledsoe  vs.  Thomson-  •  •     44 

HUSBAND  AND  WIFE. 

1.  No  "pBjM.  partition  of  land  can  avail,  especially  against  Ajemm^  covert^  unless  it 
be  suiotioned  by  a  possession  sufficient  to  give  title  under  the  statute  of  limita- 
tions, or  by  such  lapse  of  time  as  will  presume  omnia  esse  rite  acta.  Jones  vs. 
Reeves. 132 

2.  A  purchaser  f^m  the  husband  alone  of  the  wife's  inheritance,  will  not  be  pro- 
tected by  the  statute  of  limitations  as  against  the  wife,  until  the  statutory  period 
has  run  out  after  the  husband's  death Ih. 

3.  Where  the  husband  claims  the  wife's  title  to  slaves  by  virtue  of  his  marital 
rights,  her  declarations  before  the  marriage,  while  sui  juris  and  in  poraession  of 
the  slaves,  are  competent  evidence  against  him.     Willis  vs.  Snelling 280 

4.  A  husband  does  not,  in  virtue  merely  of  his  marital  rights,  occupy  the  favored 
position  of  a  purchaser  for  valuable  consideration  :  he  cannot,  where  no  act  has 
been  done  with  a  view  to  defeat  his  rights,  question,  as  a  purchaser  without  no- 
tice, a  title  to  slaves  found  in  the  wife's  possession,  which  the  wife  herself  could 
not  question • 15. 
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6.  If  a  chattel  be  in  the  possession  of  the  husband,  or  in  the  family,  along  with 
husband  and  wife,  a  refusal  by  the  wife  to  deliver  it'  upon  demand,  caimot  bo 
considered  such  a  conversion  by  her,  as  will  subject  her  to  an  action  of  trover. 
Rowell  vs.  Keef' 521 

6.  Declaration  in  trover  against  husband  and  wife,  alleging  the  convefsion  to  have 
been  by  the  defendants  to  their  iise^ — held  ba<l,  on  motion  in  wrreat  of  judgment  ••    Jb. 

7.  In  trover  against  husband  and  wife,  the  conversion  must  be  laid  to  the  use  of  the 
husband  only;  semble lb* 

Vide  Dower.    InfanU  and  Infancy^  5,  6,  7. 

IMPLIED  WARRANTY. 

Vide  New  Trials  3.     Vendor  and  Vendee,  4. 

INDENTURE  OF  LEASE. 

Vide  Covenantf  1,  3. 

INDICTMENT. 

Vide  Libel.    Road  Laws.    Streets. 

INFANTS  AND  INFANCY. 

1.  Assumpsit  on  a  promissory  note  :  plea — infancy:  replication — that  the  note  was 
given  for  a  horse,  which  was  necessary  to  the  defendant  and  suitable  to  his  for- 
tune and  station  in  life  :  general  demurrer  and  judgment  thereon  for  plaintiff. 
Aaron  vs.  Hurley 26 

2.  Circumstances  may  exist,  that  would  render  a  horse,  suitable  to  on  infant's  for- 
tune and  station  in  life,  a  necessary Ih» 

3.  A  promissory  note  given  by  an  infant  for  necessaries  is  valid ■; lb' 

4.  An  infant  plaintiff,  suing  by  prochein  amy^  may,  after  he  arrives  at  full  age,  carry 
on  the  action  in  his  own  name,  and  no  amendment  of  his  declaration  \a  necessary : 
a  saggestion  on  the  record,  that  he  has  attained  to  full  age,  i?  sufiBcient.  Shxd- 
tlesirorth  rs.Hughey 329 

5.  Application,  under  a  writ  of  habeas  corpus,  by  the  father,  for  the  powession  of  his 
infant  daughter,  aged  less  than  five  years,  detained,  unlawfully  it  was  said,  by  the 
grandfather,  with  whom  the  mother  resided :  Ordered,  that  the  mother  be  per- 
mitted to  retain  possession  of  the  child ;  that  she  bo  responsible  for  its  mainte- 
nance ;  and  that  the  grandfather  give  security  to  indemnify  the  father  from  all 
liability  for  its  support  and  maintenance.    Ex  parte  Schumpert 344 

6.  The  father  is  not  entitled,  as  a  matter  of  right,  to  an  order,  on  the  return  to  a 
writ  of  habeas  corpus,  that  the  mother  deliver  to  him  the  poese^Bion  of  their  in- 
fant child 16. 

7.  In  such  a  case,  the  Court  is  bound,  ex  dehitojustUia,  to  set  the  infant  free  from 
improper  restraint ;  but  what  further  order  it  will  make  is  discretionary ;  if  tho 
infant  is  of  the  age  of  choice,  the  Court,  looking  always  to  the  benefit  and  welfaro 
of  the  infant,  will  instruct  and  advise  him  as  to  the  choice  he  should  m:\ke ;  if  he 
is  under  that  age,  or  from  mental  imbecility  is  incapable  of  choosing,  it  will  sub- 
stitute ita  discretion  for  his  choice • •  •*    76. 

Vide  Trusts  an/d  Trustees. 

INJUNCTION  BOND. 

1.  An  injunction  bond  taken  by  the  Commissioner  in  Equity  from  a  defendant,  con- 
ditioned to  cause  certain  property  *'  to  be  forthGoming  to  b«  Bnlyeot  to  the  final 

35 
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order  of  tho  Court  of  Equity  in  a  certain  cause,"  i&c.,  and  to  "  abide  bj  and  per- 
form such  orders  and  decrees  as  the  said  Court  shall  make  in  the  said  cause," 
oonstruod,  in  an  action  thereon  against  the  surety,  not  to  require  the  principal 
debtor  to  pay,  absolutely,  any  money  decree  which  the  Court  might  pronounce  : 
Heldf  that,  before  recovery  could  be  had,  plaintiff  must  show  a  failure  to  produce 
the  property  specified^  and  the  damage  sustained  by  reason  of  such  failure.  Aid- 
rich  vs.  Kirkland 334 

INSOLVENT  BEBTOR'S  AND  PRISON  BOUNDS'  ACTS. 

1.  An  assignment  under  the  insolvent  laws  of  this  State  neither  abates,  nor  can  it 
bo  pleaded  in  bar  to,  an  action  commenced  by  the  debtor  before  the  assignment. 
The  assignee  may  prosecute  tho  action,  but  will  be  required  to  suggest  the  assign- 
ment on  the  record  and  enter  into  a  written  consent  to  pay  tlie  costs,  if  the  action 
should  fail.     Cleverly  vs.  MeCvJlough 617 

INSURANCE. 

1.  Where  abandonment  has  to  be  made  in  a  foreign  port,  notice  to  the  insurers 
does  not  seem  to  be  necessary.    Hedley  vs.  Inauranct  $f  Trust  Company 130 

2.  It  is  enough  to  justify  an  abandonment,  that  the  repairs  to  be  made  will  exceed 
one-half  the  value  of  the  vessel lb 

3.  After  abandonment  as  for  a  total  loss,  and  notice  to  the  insurer  of  the  abandon- 
ment, who  refused  to  accept  it,  the  ma£t«r  sold  the  vessel  on  account  of  all  con- 
cerned :  Ilddy  that  such  salo  did  not  affect  the  insured's  right  to  recover.    MotP" 

ry  v8.  Ivawrance  (Jr  Trust  Company 14S 

JAIL  FEES. 

Vide  Sheriff,  2,  3. 

JOINT  ACTION. 

Vide  SUiTt. 

JOINT  CONTRACT. 

Vice  lAmilatumSj  Statute  of,  9,  12. 

JUDGMENT. 

1.  Debt  agiUnst  the  executor  of  defendant  may  be  brought  on  a  judgment  before  the 

Ji.  fa.  thereon  has  lost  its  active  energy.    Parntll  vs.  James 370 

2.  One  of  two  partners  confessed  a  judgment  for  the  firm  in  the  names  of  himself  and 
his  copartner— no  suit  pending :  both  partners  shortly  afterwards  made  as  assign- 
ment for  the  benefit  of  their  creditors — one  of  the  two  plaintiffs  in  tho  judgment 
confessed  being  the  assignee :  the  partner  who  had  not  joined  in  the  confei$sion 
made  no  objection  to  it ;  but  on  motion  of  the  agent  of  the  creditors,  npi^ointed 
under  the  Act  of  1828,  the  assignee,  as  plaintiff,  opposing  the  motion,  the  judg- 
ment was  set  aside  as  null  and  void.     JMUls  4*  Co.  vs.  Dickson  if  MUls 487 

3.  One  partner  has  no  legal  right  to  confess  a  judgment  for  his  copartner 76 

4.  By  the  Act  of  1735  all  powers  of  attorney  to  confess  judgment  before  suit  brought^ 
are  void lb. 

5.  Judgments  may,  in  this  State,  be  set  aside  on  motion,  for  irregularity,  defect,  or 
error,  in  all  cases  where  a  writ  of  error  would  lie  in  England Jb, 

6-  Though  no  onoj  not  a  party  to  tho  judgment,  can  impeach  it  for  mere  irregularity ; 
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yet,  if  the  judgment  be  bqII  and  Toid  for  defect  of  substance,  any  one  interested 
can  more  to  set  it  aside lb' 

7.  A  judgment  confessed  by  one  partner  for  the  firm  is  dofectiyo  in  substance,  and 
null  and  void lb. 

8.  An  agent  appointed  by  creditors  under  the  Act  of  1628,  has  the  same  powers  as 
the  assignee ;  sjid,  as  representing  the  creditors,  has  such  on  interest  in  a  judg- 
ment against  the  assignors,  older  than  the  assignment,  that  he  may  move  to  have 
it  sot  aside  as  null  and  void,  notwithstanding  ol\)ection  by  the  assignee,  he  being 
plaintiff  in  the  judgment lb' 

9.  A  judgment  confessed  before  the  Clerk  under  the  Act  of  1821,  has  lien  from  its 
dat«  upon  the  lands  of  the  defendant ;  and  it  does  not  lose  its  lien  because  not 
read  out  in  Court  by  the  Clerk  at  the  next  ensuing  torm.  Stokes  vs.  Cane  ^ 
Manual 513 

10.  A  sheriff  applying,  by  mistake,  the  proceeds  of  land  sold  to  a  junior  judgment, 
may  claim  the  amount  of  the  plainMff  to  whom  he  had  paid  it ;  and  the  plaintiff 
having  repaid  the  money  to  the  sheriff,  has  his  judgment  against  the  defendant 
unsatisfied • lb. 

Vide  Arrest  of  Judgment.  Debt  en  Judgment.  Bower ^  3.  LimilationSf  StattUe 
of,  13.    Practice,  2,  3.    RaUroadj  4.    Registry^  1.    Scl  Fa. 

JUDGMENT  NON  OBSTANTE  VEREDICTO. 

1.  Judgment  non  obstante  veredicto  can  be  rendered  only  for  plaintiff.  JBoicdre  vs. 
Hampton • 208 

JURISDICTION. 

Vide  Corporations^  5,  6.    Summary  Process.    Trustees  BoTid,  3. 

JUSTIFICATION. 

I.  The  reason  why  matters  in  justification  must  be  specially  pleaded  is,  that  the 
plaintiff  may  not  be  surprised;  and  the  reason  does  not  apply  where  the  plaintiff 
himself  produces  the  evidence  on  which  the  justification  rests  :  semhle.  Watson 
vs.  HamMton*- • 75 

LANDLORD  AND  TENANT. 

YMe  Cmmcml.    Treapast  to  Try  TUU,  4,  6, 6, 

LEASE. 

Vide  Covenant,  1, 3. 

LIBEL. 

1.  The  indictment  charged  that  the  defendant  **did  write  a  certain  false,  malicious 
and  defamatory  libel,  of  and  concerning  the  said  E.  K.,  which  said  false,  mali- 
cious and  defamatory  libel  is  of  the  following  purport  and  effect,  that  is  to  say," 
and  then  set  out,  within  inverted  commas,  what  the  evidence  showed  to  be  an  ex- 
act copy  of  the  libel.  Verdict,  guilty.  On  motion  in  arrest  of  judgment,  field, 
that  the  indictment  was  bod  because  it  did  not  profess  to  set  out  the  libel  in  fuse 
verba.    State  vs.  Goodman 387 

2.  An  indictment  must,  as  a  general  rule,  profess  to  set  out  the  words  of  the  libel  : 
and  to  set  it  forth  according  to  its  purport  and  eSbct,  copying  the  libel  within  in- 
verted commas,  is  not  a  oompUanoe  with  the  role • 76. 
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LICENSE  TO  RETAIL. 

Viile  Corporations,  2,  4. 

LIMITATION  OF  ESTATES. 

Vide  Remainder.     Wills  and  Testaments,  2- 

LIMITATIONS,  STATUTE  OP. 

1.  AftsnmpBit  against  B.  &  C,  snrviv/rs,  on  the  j««int  note  of  A.,  D.  <&  C. :  plea — tbo 
statute  of  limitations :  proof — that  A.,  who  was  dea*!,  vnis  the  principal,  B.  &  C. 
beln;^  his  sureties,  and  that  after  the  note  was  barred  hy  the  statute,  but  within 
four  years  before  the  commencement  of  thht  action,  A.  made  a  payment  on  the 
note :  IIcUl,  that  the  action  was  barred  as  aj.'ainst  B.  A  C.  Gondy  \s.  Gillam 
i\-SmWi 23 

2.  After  a  note  i>!  once  barred  by  the  statute  of  limitations,  a  promise  to  pay  it  con- 
stitnteo  a  new  cause  of  action — the  old  debt  beiil^  the  cnnsideratiim :  and  where 
a  payment  on  a  note,  already  barred,  is  miide  b>  one  of  several  joint  inakcn;,  no 
promise  to  pay  it  will  be  implictl  as  against  the  other  makers Ih. 

3.  A  promise  by  defendant  to  N.  S.  to  pay  tlie  debt  of  N.  S.  to  a  third  person,  con- 
strued to  be,  in  effect,  a  promise  to  indemnify  IsT.  S.  against  the  debt :  held,  there- 
fore, that  until  N.  S.,or  his  executor,  paid  the  debt)  he  had  no  right  of  action 
against  tlic  defcndaut.     Sims  vs.  Goudelock 100 

4.  Before  payment  r»f  the  debt  tlie  executor  of  N.  S.  filed  a  bill  in  Equity  to  oom- 
l^cl  dei'ondant  to  pay  it,  and  failed :  hdd^  that  the  decree  in  Equity  was  no  bar  to 
the  action  at  law  of  the  exeoutur  brought  after  he  had  paid  the  debt ii. 

5.  The  statute  of  limitations  did  not  commence  to  run  in  favor  of  defciulant  until 
the  executor  of  N.  S.  had  paid  the  debt i&* 

6.  An  mlmiasiou  of  the  undertaking  and  that  he  had  not  paid  the  debt,  made  by 
defendant  in  his  answer  tu  the  bill  in  Equity,  held,  to  be  sufficient  to  take  the  case 
out  of  the  statute  of  limitations Ih. 

7.  Assump'^it  for  tlio  price  of  land,  negro  hire,  and  price  of  negro :  defence — the 
statute  of  limitations,  and  a  discount  for  raoney  paid,  at  various  times,  for  the  use 
of  plaintiff,  articles  purchased  for  him,  &c. :  Udd,  that  tliere  were  no(  such  mu- 
tiiHl  runniu'^  account^  between  the  parties,  as  brouL^ht  the  enso  within  the  exception 
to  the  statuLc  of  limitations,  relative  to  merchant<>'  accounts ;  and  that  the  itenu 
of  discount  could  not  be  regarded  jv8  payments  pro  lanlo,  so  as  to  arrest  the  .♦sta- 
tute.   Dcloach  vs.  Turner 117 

8.  Where  a  debt  i^  already  barred  by  the  statute  of  limitations,  it  is  not  neoe&<aiy 
thai  tlicre  sliouldbe  an  erprcss  promise  to  pay  it, — a  promise,  sufficient  to  sustain 
an  action,  uill  be  implied  from  an  unqualified  a  lmi>'sion  of  a  subnisting  legal  lia- 
bility, in  reference  to  the  debt  barred,  unaccompanied  by  any  indication  of  an  un- 
williugness to  pay-*  •  .*•  ^  •'• '. Jb, 

9.  As  to  effect  of  admissioiw  made  by  one  party  upon  otlier  personrf  liable  for  llio 
same  debt,  the  distinction  is  between  oontractors  YK>und  hy  contracts  joint,  or  joint 
and  =<evenil,  on  the  oul*  hand,  andtlio^e  bound  I)y  contrmtts  mcjcly  several  on  tJto 
other.  As  to  the  former,  the  atlmissions  of  one  contractor  ).ind  the  others  if 
made  whilst  the  contiuot  subsets  in  force  unbarred  1>y  tlie  statute  of  limitations : 
as  to  the  latter,  one  is  not  afTccted  by  the  n4miBsion  of  another  made  without  his 
authority :  amongst  the  latter  are  principal  and  surety,  wiicre  tlie  surety  contracts 
separately  with  the  creditor,  and  the  principal  either  is  not  liable  to  the  creditor 
at  all,  or  if  liable  is  bo  by  a  separate  contract.    If  there  bo  no  joint  oontract  witli 
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the  creditor,  it  is  immaterial  that  it  U  knomi  to  him,  or  even  that  it  appears  on 
the  face  of  a  writing  deliyered  to  him,  that  the  person  contracting  separately  to 
pay  him  is  cantractin<;  for  the  benefit  of  another  who  is  really  expected  to  make 
the  payment    Bowdrc  ts.  JIampton 203 

10.  Partial  payment  is  strong  evidence  of  an  admiHsion  of  liability  U>  pay  the  re- 
mainder of  the  debt-,  against  the  person  who  makes  the  payment  and  those  then 
jointly  liable  with  Iiim,  but  not  against  another  who  is  by  separate  contract  lia- 
ble for  the  same  debt lb. 

11.  Distinction  between  agency  to  pay  and  agency  to  charge  by  admissions,  tho 
former  does  not  always  include  the  latter :  a  partial  payment  docs  not  necessarily 
imply  an  authority  to  charge  all  who  may  derive  benefit  from  the  payment lb. 

12.  Authority  given  to  S.  to  hold  preiniiies  demised  to  the  defendant  as  tlie  substi- 
tute of  defendant  and  to  pay  tLe  rent  out  of  hb:  own  means,  the  defendant  cove- 
nanting separately  for  the  payment :  tlie  statute  of  limitations  in  favor  of  the 
defendant  runs  f^m  the  non-payment  at  the  time  stipulated,  and  the  substitute 
after  the  expiration  of  the  term,  huA  not,  without  further  authority  or  ratification, 

an  agency  tccharge  the  defendant  by  arbnission^  inferred  from  partial  payments  •  •    lb, 

13.  A  suit  commenced  on  a  magistrate's  judgment  while  the  execution  Issued  on  it 
has  active  energ}*,  is  premature ;  and  to  ^uch  suit  tho  statute  of  limitation?  has 

no  application,  althou.^'h  the  original  cause  of  action  be  barred.   Ligon  vs.  .UcNeil.  377 
Vide  Covenant,  1, 2.    EascmetUs.    Ilusltand  ^  Wife,  1.    Trespass  to  Try  TUU^  1, 2. 

LOCATION. 

Vide  Trespass  to  Try  Title^  3. 

MAGISTRATE'S   JUDGMENT. 

Vide  Limitaiions,  Statute  of,  13. 

MARITAL  RIGHTS. 

Vide  Husband  and  Wife,  3,  4. 

MARRIAGE  SETTLEMENT. 

1.  Although  parties  to  a  marriage  settlement  re.«ide  in  the  district  (Richland  for 
instance)  whore  the  Secrctvry  of  Stale' m  office  is  located,  ?t\\\  the  settlement  must 
be  recorded  not  only  in  that  office,  but  al^o  in  the  office  of  the  Register  of  Mesne 
Omveyanoes  for  the  district.    Marsh  vs.  Riols • 162 

Vide  Trusts  and  Trustees,  1. 

MERCHANTS'  ACCOUNTS. 

Vide  TAinUatlons,  Statute  of,  7. 

MISNOMER. 

Vide  Debt  on  Judgnient. 

MISREPRESENTATION. 

Vide  Vendor  and  Vendue,  5. 

MONEY  PAID. 

Vide  Bills  of  Exdiangc  and  I*roimssory  Notes,  1. 

MORTGAGE. 

Vide  Sower,  3. 
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MUTUAL  ACCOUNTS. 

Yido  lAmiicUionSf  StaJtuit  of^  7. 

NAME. 

Vide  Dtbt  on  Judgment. 

NECESSARIES. 

Vide  Infanta  and  Infancy^  Ij  2)  3. 

NEW  TRIAL. 

1.  Plaintiff  declared,  under  statute  2  W.  and  M.  c  5,  for  distraining  where  tio  rent 
was  due :  at  the  trial  he  proved  a  distress  for  more  rent  than  was  due ;  for  more 
goods  than  enough  to  satisfy  the  rent ;  and  that  oom  growing  and  potatoes  in  tbo 
ground  were  distrained :  no  motion  was  made  for  non-suit  because  the  allegation 
and  proof  did  not  correspond,  nor  was  objection  made  on  that  ground  until  the 
plaintiff's  counsel  had  nearly  closed  his  argument  to  the  jury:  verdict  for 
plaintiff,  and  new  trial  ordered  with  leave  to  plaintiff  to  amend.    Jackson  vs.  Lee.    41 

2.  In  trespass,  after  two  verdicts  for  defendant,  a  third  trial  will  not  be  granted 
merely  to  enable  the  plaintiff  to  recover  nominal  damages :  stmhlc.     Watson 

vs.  Hamilton 75 

3.  Verdict  for  plaintiff,  in  an  action  on  the  implied  warranty  of  the  soundness  of  a 
negro,  for  only  nominal  damages^  set  aside,  on  plaintiff's  motion,  as  plainly 
against  evidence,  and  new  trial  ordered.     Verdier  vs.  Trowell <•   166 

4.  A  verdict  upon  a  question  of  fact  ultimately  to  be  decided,  being  controlled  by 
the  view  taken  of  an  implication  of  law  from  drcumstanoes  involved,  set  aside 

for  misdirection.    Bowdre  vs.  Hampton 208 

Vide  Bailment,  3.  Slander ^  6.  Trespass  for  Killing  Slaoe,  1,  3.  Trover^  4. 
Wills  and  Testaments^  5. 

NON  EST  FACTUM. 

Vide  Pleadings^  2. 

NON  SUIT. 

Vide  Evidence^  2. 

OBSTRUCTION. 

Vide  Easements.    Streets. 

ORDINARY'S  DECREE. 

Vide  Etecutors  and  Administrators^  1,  2,  3. 

ORDINANCE. 

Vide  Corporations,  2,  3. 

PARENT  AND  CHILD. 

VviaEvidence,Z.  Itif<aUsandInfancy,6,6,7.  Fremmptions,l.  TrtuUandTrusUeiZ. 

PARTITION. 

Vid«  Hutbandand  Wife,  1-    Trtepattto  Try  Title,  1.    Vtndorand  Vendtt,  3,4. 
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PARTNERS. 

Vide  Judgment^  2,  3,  7.    Pleadings^  3,  4,  5.     Witness^  2. 

PAYMENT. 

Vide  Limiiaiions,  Statute  of^  1,  7,  10,  11,  12.     YtndoTapnd  Vendeej  2. 

PENALTY. 

Vide  CorporationSf  3. 

PLEADINGS. 

1.  Where  the  goods. of  plaintiff  have  been  wrongfully  taken  bj  defendant  and  de- 
stroyed by  fire  whilst  in  hia  possession,  plaintiff  cannot  waive  the  tort  and  sue  in 
form  ex  coTiiractu.     Schweizer  vs.  Weiber. 159 

2.  In  debt  on  sealed  note  by  assignee,  the  plea  of  rum  est  faction  does  not  pnt  the 
assignment  in  issue :  plaintiff,  therefore,  is  not  required  to  prove  it  at  the  trial. 
Ison  vs.  JsoTi. 380 

3.  In  an  action  upon  a  partnership  debt,  where  one  or  more  of  the  partners  are  out 
of  the  State,  the  declaration,  under  the  Act  of  1792,  must  be  framed  as  if  all  the 
partners  were  before  the  Court ;  except  that  it  must  state  which  of  the  partners 
have  not  been  served.     Simonds  vs.  Speed. 390 

4.  The  effect  of  a  judgment  for  plaintiff  in  such  a  case  is,  to  render  the  partnership 
property,  and  the  separate  property  of  the  partner  served,  liable  to  satisfy  the 
debt;  semble •• lb' 

5.  Writ  against  two  persons  as  partners,  and  declaration  ag^idnst  one  on  a  purtner- 
ship  debt,  stating  that  the  other  was  out  of  the  State  and  had  not  been  served : — 
General  demurrer  overruled — as  the  writ  was  against  both  and  the  declaration 
may  bo  amended  by  the  writ,  the  objection  goes  to  the  form  and  not  the  substance.  i(. 

Vido  Arrest  of  Judgment.  Bills  of  Exchange  and  Promissory  Notes,  1,  2,  4. 
Covenant,  1,  3.  Debt  on  Judgment.  Easements,  2^  Husband  and  Wife,  6,  7. 
Iv^Bolvent  Debtor's  and  Prison  Bounds^  Acts.  Judgment  Non  Obstante  Veredicto. 
Justijicaiion.  Practice,  1.  Repleader.  Sheriff,  3,  4.  Slander,  I,  2,  3.  Slave. 
Trespass  for  Killing  Slave,  4.    Trustee^s  Bond,  1,  3.     Vendor  and  Vendee,  2. 

PRACTICE. 

1.  After  a  party  has  by  general  demurrer  taken  the  judgment  of  the  Circuit  Court 
and  the  Court  of  Appeals,  he  will  not  be  allowed  to  withdraw  the  demurrer  and 
plead  over.    Aaron  vs.  Hurley  •  •  • •  • •  •  • 26 

2.  An  administrator  plaintiff,  suing  on  the  contract  of  his  intestate,  is  not  ordina- 
rily liable  for  costs  upon  a  non-suit ;  but  a  judgment  for  the  costs  is  not  void  but 
irregular  only.    Buckets  vs.  Carter 106 

3.  Until  such  a  judgment  is  set  aside,  Skji.fa.  issued  thereon  will  protect  the  sheriff,   lb, 

4.  For  costs  collected  on  such  Af.fa.,  the  sheriff  will  not  be  liable  to  the  adminis- 
trator, if  he  pays  them  away  before  notice  of  the  objection Jb, 

6.  For  the  sheriff's  own  costs,  collected  and  retained  by  him  on  such  2kfi.fa.,  he  will 
be  liable  to  the  administrator  in  an  action  of  assumpsit ;  but  the  sheriff  may  de- 
fend the  action,  by  showing  that  the  costs,  which  he  retained,  are  the  plaintiff's 
own  costs,  incurred  by  him  in  the  prosecution  of  the  suit,  and  for  which  he  is 
liable  to  the  sheriff 7ft. 

6.  An  executor,  or  administrator,  plaintiff,  is  liable  for  his  own  oosts  incurred  in 
pioeecuting  the  action.*  •  •  • • ii. 
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7.  Where  the  eheriff,  on  a  rule  to  phovr  cause,  returns,  that  he  had  not  paid  the  mo- 
ney to  the  plaintiff,  because  the  execution  really  belonged  to  a  third  person,  the 
Court  may  order  an  ipsuo  made  up — such  third  per»)n  to  be  the  actor — ^to  deter- 
mine the  right  to  the  execution ;  and  this,  although  such  third  person  may  not 

be  represented  in  Court,  or  know,  at  the  time,  of  the  order.     Stames  vs.  Prince.  319 

8.  If,  at  the  next  term,  it  appears  that  .<>uch  third  j^erson  has  not  had  notice  of  the 
order,  the  Court  may  give  him  further  time  t/)  make  up  the  issue • /&• 

9.  Defendant  in  a  feigned  issue,  is  never  required  to  enter  into  a  consent  rule  to  pay 
the  »>sts. lb- 

10.  On  the  printed  form  of  a  stua.  pro.  with  the  blanks  unfilled,  but  endorsed  with 
the  names  of  the  parties  and  the  cau.«e  of  action,  defendant  accepted  scnrioe  to 
Spring  Term,  1850 :  at  that  Term  judgment  by  default  was  rendered  and  duly 
entered;  aud^.^a.  and  ca.  aa.  issued :  under  the  ca.  sa.  defendant  was  arrested, 
gave  security,  applied  fur  discharge,  and  underwent  trial  beft>re  a  commissioner 
an<l  jury  :  at  Sprinjj  Term,  1853,  he  moved  that  the  proceedings  be  set  aside : 
the  presiding  Judge  refused  the  ni4»tion  and  gave  plaintiff  leave  to  fill  the  blanks 
in  the  »um.  pro.  and  have  the  seal  of  the  Court  affixed  to  it,  nunc  pro  tunc : — On 
appeal,  held^  that  the  discretion  of  the  Circuit  Judge  was  properly  exercised. 
Wicker  vs.  Pope 366 

Vide  Habeas  Corpus.  Infants  and  Infancy^  4.  Insolvent  Debtor's  and  Prison 
Bounds^  Acts.    JudffjnoU.     Sci.  Fa.     5/j-crt^,  4,  7.     Trover^  2. 

PRESCRIPTION. 

Vide  Ilighirays. 

PRESUMPTIONS. 

# 

1.  The  presumption  of  a  gift  does  not  arise,  as  in  the  case  of  parent  and  child, 
from  a  step-father's  allowing  a  slave  to  go  into  the  possession  of  his  step-child. 
WUl  is  YS.  SnelUng 280 

2.  A  presumption  of  title  to  slaves  will  not  arise  from  a  possession  of  four  years, 
unless  it  be  adverse. A. 

Vide  Highways f  2.    Husband  and  Wife,  1,  2. 

PRINCIPAL  AND  SURETY. 

1.  A  surety  imtil  he  pays  the  debt  is  not  the  creditor  of  his  principal.  Tongue  t8. 
Linton. • •  •  •  •   275 

Vide  Attachmentj  3.    LimilaiionSy  SUduie  o/*,  9,  10,  12. 

PROBABLE  CAUSE. 

Vide  Case. 

PROMISSORY  NOTES. 

Vide  Bills  of  Exchange  and  Promissory  Notes.-  Infattts  and  Ir\fancy,  1,  3. 

PURCHASER. 

Vide  Hu^nd  and  Wife,  2,  4.     Trusts  and  Trustees^  4.     Vendor  and  Vendee. 

RAILROAD. 

1.  In  estimating  the  "  loss  or  damage  "  to  a  land-owner  by  the  right  of  way  taken 
by  the  Charlotte  and  South-Carolina  Railroad  Company,  the  jury  may  eatimata 
the  value  of  the  land  oooupied  by  the  Company ;  the  deterioration  of  pftroels  iso* 


/•/ 
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l&ted ;  the  alterations  of  arraDgement  required  about  the  homestead  ;  the  loss  of 
time,  and  expenditures,  caused  by  any  increase  of  care  or  distance  which  had  been 
oocasioned ;  and  the  injury  to  the  value  of  the  place  as  a  stand  fbr  a  public  house. 
While  vs.  Railroad  Company 47 

2.  In  an  action  by  a  railroad  company  against  a  stockholder  for  instalments,  a 
proxy  which  the  defendant  with  others  had  signed  "  as  stockholders,"  designating 
the  number  of  shares  opposite  their  names,  respectively,  held,  to  be  prima  Jade 
evidence  that  defendant  was  a  stockholder.    RailToad  Company  vs.  Smilh 91 

3.  The  charter  of  the  Company  gave  the  stockholders  the  right  to  select  the  route 
of  the  road,  and  to  uiy  stockholder,  dissatisfied  with  the  route  selected,  the  right 
to  withdraw  his  subscription,  "  provided  such  stockholder  shall  have  designated, 
at  the  time  of  subscribing,  the  route  he  desires  to  be  selected : "  defendant  was 
told,  at  the  time  he  subscribed,  by  one  who  was  urging  persons  to  subscribe,  that 
be  could  subscribe,  pay  $5  a  hundred,  forfeit,  and  be  free  from  liability  as  to  the 
residue  :  defendant  said  he  was  willing  to  pay  €10  to  secure  the  route  he  desired, 
subscribed  for  ten  shares  at  $20  a  share,  but  made  no  designation  of  the  route  he 
desired  to  be  selected :  Heldj  that  the  defendant  was  a  stockholder  without  right 

to  withdraw  his  subscription lb* 

4.  On  an  appeal,  under  the  charter  of  the  Greenville  and  Columbia  Railroad  Com- 
pany, from  commissioners  appointed  to  assess  the  compensation  to  which  a  land- 
owner is  entitled,  the  land-owner  may  have  judgment  and  execution  against  the 
company  for  the  amount  assessed  by  the  jury ;  but,  whatever  may  be  the  verdict^ 
neither  party  is  entitled  to  costs.    Railroad  Company  vs.  PartlovD 286 

RECORDING. 

Vide  Marriage  Settlement.    Registry. 

REGISTRY. 

1.  By  our  registry  law  a  subsequent  judgment  is  not  preferred  to  an  unrecorded 
absolute  conveyance  of  land.     Steele  vs.  Mansell •  437 

2.  An  absolute  conveyance  of  land,  not  recorded  for  four  years  after  its  delivery, 
but  still  recorded  before  any  subsequent  conveyance  was  made,  has  priority  over 

a  subsequent  oonveyance,  that  was  recorded  within  six  months  from  its  date Jb* 

3.  Our  registry  law  concern  ing  absolute  conveyances  of  land,  is  the  result  of  the 
joint  operation  of  the  45th  section  of  the  County  Court  Act  of  1786,  and  the  Act 

of  1698 lb. 

4.  Statutes  and  decisions  concerning  recording  reviewed •  •  •  •    A, 

REMAINDER. 

1.  Oifl  of  lands  by  deed  to  H.  A.  **  and  to  the  heirs  of  her  body,  and  in  case  of  her 
death  before  she  has  an  heir,"  then  to  J.  A.  in  fee :  Heldy  that  the  remainder  to 

J.  A.  was  void.    Allen  tb.  Fogler 54 

2.  At  the  common  law  a  fee  in  remainder  cannot  be  mounted  on  a  fee. lb, 

REPLEADER. 

1.  Upon  motion  in  arrest  of  judgment  a  repleader  will  be  awarded  where  verdict 

has  been  rendered  upon  an  immaterial  issue — atrnJUe.    Bowd/re  vs.  Hampton*  •  •  •  208 
Vido  Covenant^  1.    Rq>lication. 
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RETAILER. 

Vide  Corporationa. 
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RIGHT  OF  WAY. 

Vide  EaaemerUs.    Highways. 

ROAD  LAWS.      . 

1.  Where  a  oommufflioner  in  repairing  a  road  puta  pieces*  of  timber  aoroas  it,  and 
leaves  the  work  unfinished,  a  traveller  though  he  has  the  right  to  remove  the 
pieces  of  timber  if  they  ol^truct  his  passage,  yet  if,  in  so  doing,  he  destroys  or 
unnecessarily  injures  them,  he  may  be  indicted,  under  the  16th  section  of  the 
Act  of  1826,  for  hindering  the  commissioner  from  making  use  of  such  timber  in 
repairing  the  road.    State  vb.  Creighiori"  * 125 

Vide  Highicaya. 

RULE  ON  SHERIFF. 

Vide  Practice,  7. 

SALE  OF  STOCK. 

Vide  Evidence^  2. 

SATISFACTION. 

Vide  Sheriff,  8. 

SCIRE  FACIAS. 

1.  Where  a  judgment  has  been  revived  by  set.  fa.  between  the  original  parties,  an 
action  of  debt  afterwards  brought,  should  be  upon  the  original  judgment  Par- 
nell  vs.  James 370 

2.  Judgment  had  been  revived  by  default,  on  scu/a.,  and  under  the^.^.  upon  the 
judgment  as  revived,  the  sheriff  levied  and  sold  property,  and  applied  the  pro- 
ceeds to  the  costs,  including  those  which  had  accrued  on  the  original ^{.^0.  before 

the  revival  of  the  judgment :  Held,  that  such  application  was  proper.  •• Ih» 

3.  Judgment  by  default  on  sci.fa.,  being  merely  that  plaintiff  have  execution  for 
the  damages,  Ac,  acoording  to  the  foree,  form  and  effect  of  the  original  judg- 
ment, on  the^.ya.  issued  on  such  revived  judgment,  the  costs  of  that  and  previ- 
ous executions  may  be  collected — such  costs  should  be  taxed  by  the  clerk  and 
endorsed  on  \heji.fa.  but  not  inoludedin  it lb, 

4.  Where  there  was  judgment  by  default  on  sci.  fa.,  an  entry  on  the  docket,  *'  Judg- 
ment revived  for  944  30  and  interest,"  the  amount  of  the  original  debt,  held,  as 
intended  merely  to  identify  the  record,  and  not  to  exclude  the  recovery  of  coats.  16. 

SEALED  NOTE. 

Vide  PUading;  2. 

SELLING  SPIRITS  TO  A  SLAVE. 

Vide  CorporatUms,  I,  2. 

SET-OFF. 

Vide  i>i9eot0i^. 

SHERIFF. 

1.  For  the  escape  from  jail  of  a  debtor  in  custody  under  a  ea.  sa.,  nothing  will  ez- 
cuae  the  sheriff  but  the  act  of  Qod  ok  tlw  poblio  enemy.    8taU  tb.  Malfbrd S8 
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2.  A  sheriff  may  maintain  an  action  at  the  common  law  against  a  creditor  ibr  the 
maintenance  of  his  debtor  in  jail :  the  Act  of  1839  and  previous  Acts  upon  the 
subject  modify  the  creditor's  liability,  but  do  not  simply  enact  it.    Irving 

vs.  Robertson 228 

3.  An  arerment  that  the  custody  was  under  bail  process,  is  immaterial,  and  may  be 
rejected  as  surplusage :  proof  that  the  custody  was  under  final  process  sustains 
the  action lb. 

4.  Where  the  proceeding  on  a  sheriff's  bond,  is  by  suggestion  after  judgmept,  under 
the  75th  rule  of  Court,  Uie  party  coming  in  can  present,  for  the  consideration  of 
the  Court,  no  other  rights  but  his  own.     StaU  ts.  Tongue 323 

6.  The  neglect  of  a  sheriff  to  bind  a  bidder  at  his  sale,  by  reselling  within  the 
time  prescribed  by  the  Act  of  1839,  is  not  a  matter  of  which  a  creditor  whose 
judgment  is  afterwards  recovered,  can  complain lb, 

6.  Nor  has  one  who  had  purchased  the  land  from  the  debtor,  any  right  to  complain 

of  such  neglect * lb. 

7.  Where  the  party  filing  such  a  suggestion  makes  no  case  which  entitles  him  to  go 

to  the  jury,  the  proper  order  is  one  to  quash  the  suggestion  * lb. 

8.  Where  a  sheriff  exposes  to  sale  property  levied  under  fi.  fa.^  and  it  is  bid  off  by 
one  insolvent  and  unable  to  pay  his  bid,  and  the  sheriff  resells  the  property,  but 
not  within  the  time  prescribed  by  the  Act  of  1839  so  as  to  fix  liability  on  the  first 
bidder,  for  less  than  the  first  bid,  the  execution  is  not  satisfied  to  the  extent  of 
the  first  bid.     Ordinary  ys.  Ricfiardson • •••• 382 

Vide  Judgment,  10.    Practice,  3,  4,  5,  7.    Scire  Facias,  2. 

SHERIFF'S   SALE. 

Vide  Shtnf,  5,  6,  8. 

SLANDER. 

L  Action  of  slander :  the  words  laid  did  not  in  express  terms  charge  the  crime, 
which,  by  inuendo,  it  was  stated  the  defendant  meant  to  impute  to  the  plaintiff, 
and  there  was  no  prefatory  inducement  showing  of  what  the  words  were  spoken : 
the  Circuit  Judge  charged,  that  the  declaration  would  suffice  if  the  jury  believed 
that  the  words  would  well  carry  the  meaning  that  had  been  ascribed  to  them, 
and  were  understood  and  should  have  been  understood  by  the  witnesses  according 
to  that  meaning :  Held,  that  such  charge  was  proper,  and  a  verdict  for  plaintiff 
was  sustained.    Marshall  vs.  Gunter • 419 

2.  It  is  not  essential  that  words,  to  be  actionable,  per  se,  without  prefatory  aver- 
ment, should  charge  a  crime  in  express  terms lb. 

3.  Where  a  prefatory  averment  is  necessary,  the  omission  of  it  should  be  pointed 
out  by  special  demurrer :  semble lb, 

4.  A  verdict  supported  by  any  one  of  the  counts  is  good,  although  all  the  others  be  bad.    lb. 
6.  Slanderous  words  spoken  to  a  magistrate  are  actionable,  if  spoken  maliciously 

and  with  no  bonajide  intention  of  prosecuting lb. 

6.  New  trial  in  an  action  of  slander,  on  the  ground  of  excessive  damages,  refused, 
it  not  appearing  that  the  jury  were  not  "  indifferent  between  the  parties,"  or  that 
the  damages  were  "flagrantly  extravagant." •• lb* 

SLAVE. 

1.  Where  two  or  more  persons  unlawfully  beat  a  slave,  a  joint  action  by  the  owner, 
Ibr  the  penalty  of  150,  impoeed  by  the  Act  of  1819,  cannot  be  siutaiiied  against 
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them.    Each  is  liable  for  the  whole  penalty,  and  should  be  sned  seTeraUy.    Amcld 

TS.  Jxfveless 611 

Vide  Bailment,    Presumplion.%  2.     Trespass  for  Killing  iS/ave. 

SPECIAL  VERDICT. 

I,  Where  there  is  a  special  verdict,  no  fact  not  stated  in  it  can  be  inferred  from  the 
facte  found.    Allen  ts.  Fogler 64 

STAKE  HOLDER. 

Vide  Horse  Race, 

STOCK. 

Vide  Evidence^  2.    Vendor  and  Vendee^  2. 

STOCKHOLDER. 

Vide  Railroad,  2,  ^. 

STREETS. 

1.  Where,  in  incorporating  a  town,  the  Legislature  gives  the  Town  Connoil  JurisdiO' 
tion  over  the  streets  as  highways,  and  uses  the  word  "  streets "  in  reference  to 
such  as  had  been  before  designated  and  marked  out,  such  streets,  so  designated  by 
Legislative  authority,  become  highways,  for  obstructing  which  an  indictment  will 
lie ;  and  it  is  immaterial  that  the  street  obstructed  has  not  been  entirely  opened 
and  made  fit  for  all  uses.    State  vs.  Lylhga •  ••  ••   112 

SUGGESTION. 

Vide  Siuriff,  4,  7. 

SUMMARY  PROCESS. 

1.  Sum.  Pro.  by  several  tenants  in  common  against  the  administrator  of  their  eo- 
tenant,  who  had  either  himself,  or  by  tenant,  cultivated  the  land,  for  their  undi- 
vided share  of  the  value  of  the  rent :  HcUt^  that  the  action  lay  in  the  summary 
process  jurisdiction.    Jjnns  vs.  Knnp 616 

2.  By  sum.  pro.  the  Court  of  Law  exercises  a  quasi  equity  jurisdiction,  in  which  mat- 
ters of  account,  under  JS20  sterling,  are  determinable  as  in  Chancery lb, 

Tvi%  Practice,  10. 

SURETY. 

Vide  Attachmeni,  3.    Executors  and  AdminiHrators,  6.    Principal  amd  Sureljf, 

TENANT  IN  COMMON. 

Vide  Summary  Process,    Trespass  to  Try  Title,  1. 

TENDER, 

Vide  Vendor  and  Vendee,  2, 

TOWN  COUNCIL. 

Vide  Corporations.    Streets, 

TRESPASS. 

'^de  A'ew  Trial,  2. 
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TRESPASS  FOR  KILLING  SLATE, 

1.  Trespass  for  killing  a  slave :  plea — not  guilty:  proof — that  the  slaye  was  shot 
and  killed  bj  defendant  while  he  was  in  pursuit  of  him  as  a  runaway  at  the  re- 
quest of  plaintiff :  verdiet  for  defendant,  and  new  trial  ordered,  (with  leave  to 
defendant  to  plead  specially,)  unless  defendant  enter  satisfaction  for  the  costs. 
JSradley  vs.  Ftwjitt • 69 

2.  Where,  in  trespass  for  killing  a  slave,  the  plea  is  the  general  issue,  and  the  tres- 
pass is  proved,  the  jury  should  find  a  verdict  for  the  plaintiff  for  some  amount ; 
semble. lb. 

3.  Trespass  for  killing  a  slave :  plea — not  guilty :  defence — that  defendant  killed 
tile  slave  in  self-defence  :  after  a  second  verdict  for  defendant  the  Court  refused 
plaintiff 's  motion  for  a  third  trial.     Watson  ys.  Hamilton 75 

4.  In  trespass  for  killing,  or  beating,  plaintiff's  slave,  matters  which  excuse,  but  do 
not  justify,  the  homicide,  or  battery,  cannot  be  specially  pleaded,  but  may,  under 
the  general  issue,  be  given  in  evidence,  and  support  a  verdict  for  defendant : 
semble. • *• • lb. 

TRESPASS  TO  TRY  TITLE. 

1.  T.  and  two  others  were  tenants  in  common  of  a  tract  of  land.  P.  entered  under 
color  of  title  and  held  pos.sesaion  several  years,  but  before  the  statutory  period 
was  complete,  T.  and  his  co-t^^nants  made  partition  of  the  land,  and  to  T.  was 
assigned  a  part  over  which  P.'s  color  of  title  extended,  but  of  which  he  had  no 
actual  possession.  P.  continued  in  possession  after  the  partition,  as  before,  until 
the  statutory  period  was  complete :  Heldy  that  P.  had  not,  as  against  T.,  acquired 
a  title  by  possession  to  the  part  of  the  tract  allotted  to  T.  in  the  partition.    Hill 

vs.  Saunders, 62 

2.  Possession  to  give  title  to  land  must  be  adverse,  continuous  and  unbroken,  for  the 
whole  statutory  period • lb. 

3.  In  locating  a  plat  annexed  to  a  grant,  course  and  distance  allowed  to  prevail,  un- 
der peculiar  circumstances,  over  other  and  higher  rules  of  location.  Evans  vs. 
Wedc'i 83 

4.  One  entering  as  sub-tenant,  afterwards  acquiring  a  perfect  title,  and  then  hold- 
ing over,  is  estopped  from  disputing  the  landlord's  title — he  must  surreiider  the 
possession.    Milhouse  vs.  Patrick. 350 

6.  A  tenant  holding  over  and  asserting  title  in  himself  is  a  trespasser lb. 

6.  In  trespass  to  try  title  against  a  former  tenant  holding  over,  defendant,  without 
objection,  produced  evidence  which  showed  title  in  himself  acquired  i^er  his  en- 
try :  Heldf  that  plaintiff  had  not  waived  his  right  to  insist  upon  the  estoppel lb. 

TROVER. 

1.  Plaintiff,  intending  to  carry  off  the  negroes  and  defeat  the  interest  of  those  in 
remainder,  purchased  them,  eolorably,  from  the  life  tenant :  defendant  for  the 
purpose  of  defeating  that  intention  and  protecting  the  interest  of  those  in  remain- 
der, seized  the  negroes :  Hdd,  that  such  seizure  was  no  conversion.  I^rp  vs. 
Nesmith. 31 

2.  Defendant  in  trover  may  be  required  to  give  bond,  under  the  trover  Act,  for  the 
production  of  the  property,  and  bail  also.     Fo.«e  vs.  Hannalian. 226 

3.  In  an  action  of  trover  by  a  trustee  he  need  not  describe  himself  in  the  pleadings 

as  trustee.    HarUyyB.  Platts. ; 310 

.  4.  In  an  action  of  trover  new  trial  on  the  ground  of  ezoesstve  damages  refused— the 
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verdict  being  warranted  by  the  eridenee,  nnder  the  mle  allowing  the  jury  togire 

the  highest  value  up  to  the  time  of  trial,  with  interest,  or  hire. Jb. 

Vide  BailmeiU,  3.    Husbuiui  and  Wife  5,  6,  7. 

TRUSTEE'S  BOND. 

1.  Debt  on  a  trustee's  bond,  conditioned  to  perform  all  the  duties  of  the  trust  and 
account  annually  before  the  Commissioner.  The  declaration  assigned  breaches — 
that  the  trustee  had  not  applied  the  proceeds  of  certain  lands  sold,  as  in  duty 
bound,  and  had  not  accounted  annually  before  the  Commissioner.  Plea — that  the 
trustee  had  not  been  summoned  to  account,  nor  had  the  accounts  been  adjusted 
and  a  sum  ascertained  to  bo  due  thereon.  Replication — that  leave  was  given  by 
the  Chancellor  to  put  the  bond  in  suit :  Hdd^  on  general  demurrer  to  the  replica- 
tion, (1)  that,  if  the  plea  had  been  good,  the  replication  did  not  answer  it,  and 
was,  therefore,  bad ;  and  (2)  that  the  matter  alleged  in  the  plea  did  not  bar  the 
action,  and,  therefore,  the  plea  was  bad.    Davant  ts.  rope 247 

2.  Where  it  is  necessary  that  the  accounts  should  be  justed  and  a  sum  aioertained 
to  be  due,  before  recovery  can  be  had  in  a  suit  on  a  trustee's  bond,  leave  given  by 
a  Chancellor  to  put  the  bond  in  suit^  will  not  answer  in  place  oC  a  decree  upon  the 
accounts:  sembU •    lb. 

3.  Whether,  before  an  action  can  be  sustained  upon  the  bond  of  a  guardian,  or  other 
trustee,  there  should  be  a  decree  upon  his  accounts,  is  not  a  question  either  of  ju- 
risdiction or  pleading,  but  one  of  evidence  only :  sentblt 16. 

4.  Wherever,  in  an  action  on  the  bond  of  an  administrator,  guardliui,  committee  of 
lunatic,  or  other  trustee,  whose  duty  requires  him  to  render  his  accounts  before  a 
tribunal  adequate  to  84jast  them,  the  object  is  to  recover  a  sum  due  upon  the  ac- 
counts, the  plaintiff  must  be  prepared  to  show  at  the  trial,  as  the  best  evidence, 
that  the  accounts  have  been  adjusted  before  that  tribunal,  and  the  amount  claimed 
ascertained  to  be  due •    i&. 

Tide  Executors  and  Administrators' 

TRUSTS  AND  TRUSTEES. 

1.  The  trusts  of  a  post-nuptial  settlement  were  to  hold  the  land  and  negroes  to  the 
sole  and  separate  use  of  the  wife  during  life,  ka. ;  *'  and  upon  her  death  to  deliver 
up  the  aforesaid  property,  free  and  discharged  of  all  trusts,  to  such  child  or  chil- 
dren as  she  may  leave  alive  at  her  death,  to  be  held  by  them,  their  heirs  and  aa- 
cdgns  forever."  Other  trusts  were  declared  in  case  the  wife  should  die  without 
issue,  and  power  was  given  to  the  trustee,  with  her  consent,  to  sell.  The  wife  died 
leaving  issue,  an  infant  daughter :  Udd,  as  to  the  negroes,  that  the  trust  was  not 
executed  upon  the  death  of  the  wife  ;  and  that  it  could  be  executed  only  by  de- 
livery of  possession  to  the  daughter,  upon  her  becoming  stdjuriSf  or  to  some  one 
invested  with  legal  authority  to  receive  them  for  her  or  in  her  place.  Harley  vs. 
I>laits 310 

2.  Trusts  in  personal  property  are  not  executed  by  mere  operation  of  law,  as  in  oases 
coming  within  the  statute  of  uses :  the  trustee  must  do  some  act,  as  delivering 
possession  ;  and  where  the  cestui  que  trust  is  an  infant,  incapable  of  joining  in 
the  act,  the  trust  will  not  be  executed i&» 

3.  Where  negroes  are  held  in  thrust  for  the  use  of  a  married  woman  for  life,  and  af- 
ter her  death  to  her  children,  the  more  possession  of  the  husband  after  the  death 
of  the  wife,  and  during  the  infancy  of  their  only  child,  will  not,  in  favor  of  a 
purahaser  from  him  with  notice,  be  held  to  have  invested  him  with  title,  or  to  have 
been  adverse,  or  ftaudulent •.•....•..•...•.•............•••    iJ. 

Vide  Trooer^  3.    TriuMaBmi, 
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USES. 

Vide  Trusts  and  TruateeSf  2. 

VENDOR  AND  VENDEE. 

1.  In  an  action  upon  a  security  executed  for  the  purchase  money  of  land,  bought 
ai  a  fixed  rale  per  aere^  the  purchaser  may  abate  the  price  by  proof  of  a  deficien- 
cy in  quantity ;  and  the  agreement  to  sell,  at  a  JBjted  rate  per  acre,  may  be  shoini 

by  parol.    Ellis  vs.  Hill ♦ 37 

2.  Where,  in  a  contract  for  the  sale  of  bank  stock,  no  time  is  fixed  for  the  payment, 
the  transfer  of  the  stock  and  the  payment  of  the  purchase  money  are  concurrent 
acts,  to  be  done  at  the  same  time,  and  the  purchaser  cannot  recover  damages  for 
the  vendor's  refusal  to  transfer,  alleging  the  same  to  be  a  breach  of  the  contract, 
without  alleging  and  proving  payment,  or  tender  of  payment.  Miichdl  vs.  Geor- 
gia Banking  Company 188 

3.  Debt  by  assignee,  who  was  one  of  the  distributees,  on  bond  given  to  the  Commis- 
sioner in  Equity,  for  land  sold  for  partition :  defence,  that  part  of  the  land  had 
been  taken  off  by  paramount  title :  Held^  that  the  defence  could  not  prevail — 
there  being  no  express  warranty  of  title  in  the  Commissioner's  deed  to  the  de- 
fendant and  the  law  implying  none,  and  no  misrepresoitation  having  been  shown. 
Rogers  vs.  Horn •• 361 

4.  A  purchaser  of  land  sold  by  the  Commissioner  in  Equity  for  partition,  where  there 
is  no  express  warranty  of  title,  contracts  for  and  gets  the  title  of  the  ancestor  and 
no  more  :  if  the  title  is  defective,  he  cannot  complain,  by  action  or  discount  as 
upon  an  implied  warranty,  nor,  where  there  is  no  misrepresentation,  on  the  ground 

of  failure  of  consideration Ih. 

6.  In  an  action  for  the  purchase  money  of  land  sold  without  warranty,  the  defence 

of  failure  of  consideration  is  admissible  only  on  the  ground  of  misrepresentation ; 

semble lb. 

Vide  Evidenctf  2. 

WARRANT  OF  ATTORNEY. 

Vide  Judgjnenty  4. 

WARRANTY. 

Vide  New  Trial,  3.     Vendor  and  Vendee,  3,  4,  5. 

WAY. 

Vide  Easemsnis. 

WILLS  AND  TESTAMENTS. 

1.  A  third  verdict  against  the  validity  of  a  will  set  aside  and  new  trial  ordered,  be- 
cause the  verdict  was  wholly  unsupported  by  the  evidence.    Means  vs.  Means*'  •       1 

2.  Testatrix,  by  one  clause  of  her  will,  bequeathed  a  negro  to  K.  W.,  9k  feme  covert, 
"  to  her  and  her  issue  forever ; "  and  by  another  clause  declared,  that  the  negro 
was  not  to  be  subject  to  the  debts  or  control  of  E.  W.'s  husband,  and  should  any 
attempt  be  made  to  the  contrary,  or  the  husband  attempt  to  sell  or  destroy  the 
property  bequeathed,  the  executors  should  take  the  same  into  their  possession 
"  and  pay  over  the  income  to  E.  W.  during  her  natural  life,  and  then  to  her  issue : " 
Hdd  that  E.  W.  took  an  absolute  intereB^<^her  iwue  taking  nothing  as  pur- 
obasen.    jRMmph  vs.  Rumph 161 
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3.  Every  benefioial  devise  or  legacy  to  a  subflcribing  witness  to  a  will  disposing  of 
boih  real  and  personal  estate,  is  utterly  null  and  void  by  Statute  25  Geo.  2,  c.  6, 
of  force  in  this  State ;  and,  therefore,  such  witness  is  competent  under  the  Act  of 
1824,  and  his  attestation  will  be  bold  good  when  the  will  is  propounded  itt  the 
Court  of  Ordinary.    Setzltr  vs.  Camion 471 

WITNESS. 

1.  A  witness  who  is  promined  by  the  plaintiff  a  sum  of  money  if  he  will  attend  aa  a 
witness  and  the  plaintiff  gains  the  case,  is  incompetent  to  testify  for  the  plaintiff. 
Holland  vs.  Ingram 60 

2.  Assumpsit  against  C.  k  M.  partners :  the  partnership  had  been  dissolved :  M., 
who  was  insolvent,  was  called  as  a  witness  for  the  plaintiff  and  consented  to  be 
sworn,  C.  objecting :  Hdd^  that  M.  was  a  competent  witness  for  the  plaintiff. 
Corrie  vs.  Colder • 198 

3.  One  of  two  defendants,  consenting  to  bo  sworn,  though  objected  to  by  the  other 
defendant,  is  a  competent  witness  for  the  plaintiff •  •  ••    Uf 

Vide  WUU  and  Testammts,  3. 

WRIT  OF  ERROR. 

Vide  Judgnuntf  5. 


ERRATA. 

Page   69,  line  13  from  top,  for  "together"  read  "separately." 
"     212,    "      7    "        "  for"  snfficient"  read"  insflcient" 
"     284,    "    16    «       "  for  "  & »  read  « d." 
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